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LAW REFORM NUMBER 


The Modern Law Review has always considered the publication 
of suggestions for the reforming of our laws as very much among 
its objectives. We have accordingly from time to time published 
articles and notes on such matters as the improvement of our 
company law, of our criminal law, of our family law (in a number 
of different aspects), and of other branches of our jurisprudence. 
When therefore Messrs. Stevens & Sons Limited most generously 
offered to publish for us a double number as part of their celebra- 
tions of their one hundred and fiftieth birthday, the Editorial 
Committee felt that this would provide an excellent occasion for a 
general survey of the whole field of law reform. 

On consideration, however, we thought that it would be more 
gseful and more manageable to confine our attention to the area in 
which the Law Revision Committee operates. Specific topics such 
as family law and company law have been or are under considera- 
tion by expert committees or commissions: indeed in some cases, 
as with the Morton Commission, their proposals have been sub- 
jected to detailed discussion in our pages, and have already been 

*largely implemented by legislation. And now of course a special 
Committee on the reform of the criminal law has been set up. 

On the other hand we felt that insufficient attention had been 
given to the technical problems involved in the mechanics of 
statutory law reform. The experience resulting from the proposals 
of the Law Revision Committee of pre-war years has not been 
altogether satisfactory, and this has possibly influenced the present 
Committee to take up an excessively cautious position. We decided 
accordingly to preface our series of individual attacks on the 
problems of reform by a survey of past experience in this field, 
and by an analysis of the drafting difficulties actually involved. In 
the result the present number will be found to contain articles on 
the historical development of the present situation, on the problem 
of drafting, on property law and equity, on contract (including 
quasi-contract) and tort, and on evidence. 

The Editorial Committee wish to express their deep gratitude 
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to those busy teachers and practitioners who have shouldered the 
burden of making the necessary analyses of the existing law and 
formulating proposals for reform. Policy has been left entirely to 
the individual discretion of the authors who have for the most part 
chosen to concentrate on a small number of desirable reforms which 
they consider should be effected in the near future, rather than to 
make detailed suggestions covering the whole field of their study. 
Later on we may return to the attack on other sectors of the front. 
Finally, we must also express our warm appreciation to Messrs. 
Stevens & Sons Ltd. for having made the publication of this series 
of studies possible. 


C. 


THE MACHINERY OF LAW REFORM 


Tue occasion of the appearance of a series of articles advocating 
reform in some of the more substantial branches of private law 
offers an opportunity of reviewing the existing machinery of law 
reform. There are two standing committees for England and Wales 
for this purpose appointed by the Lord Chancellor. They are the 
Law Reform Committee, appointed by Lord Simonds in 1952, and 
the Private International Law Committee, which also dates from 
Lord Simonds’ Chancellorship. Scotland has its own Law Reform 
Committee, which was first appointed by the Lord Advocate at 
the end of 1954. In the field of criminal law, which is outside the 
scope of this article, the Home Secretary’s standing committee— 
the Criminal Law Revision Committee—was not appointed until 
early 1959. 

The terms of reference which were given to the Law Reform 
Committee are ‘‘ to consider, having regard especially to judicial 
decisions, what changes are desirable in such legal doctrines as the 
Lord Chancellor may from time to time refer to the Committee.” 
These terms have an academic flavour with emphasis upon the 
doctrine of judicial precedent. They are slightly more restrictive 
than those given to the Law Revision Committee which sat from 
1984 until after the outbreak of the Second World War. That 
Committee was asked to pay regard to statute law as well as 
judicial decisions. But in practice, as will be seen, by reference 
to the subjects referred to each Committee there has been little 
difference in the type of subject considered, save that the first 
Committee revised the Statutes of Limitation, whereas no com- 

«parable assault upon obsolete statute law has been entrusted to the 
Law Reform Committee. In order to assist comparison there are 
set out at the end of this article details of the composition and 
achievements of both of these Committees. 

In practice the Law Reform Committee, of which Lord Jenkins 
has been chairman since its institution, has been given a fairly 
free hand in the choice of subjects which have been referred to it. 
But there are somewhat severe limitations on the scope of its 
activities. Broadly speaking, it is left to the government depart- 
ments, other than the Lord Chancellor’s office, to decide whether 
or not those parts of the Statute Book which regulate the numerous 
functions of government shall be revised. When a decision in 
favour of reform has been taken, it is not to the Law Reform 
Committee but to an expert ad hoc committee, appointed by the 
appropriate Minister, that the matter is referred. Occasionally 


1 Annex, pp. 1-4. 
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where the importance of the subject-matter justifies it, a Royal 
Commission takes the place of the departmental committee. Nor 
does the Lord Chancellor himself hesitate to refer a matter to an 
ad hoc committee either on the ground of urgency or, more usually, 
where the services of persons specially skilled in a particular branch 
of the law can be utilised. A list of a large number of ad hoc 
commissions and committees which have sat since the end of the 
Second World War is given as a second annex to this article. It 
is by no means complete, but nevertheless records the appointment 
of forty-five bodies. 

The work of the Law Reform Committee, as well as that of the 
majority of the ad hoc committees, is supported by non-govern- 
mental bodies. The Council of the Law Society and more recently 
the General Council of the Bar conduct their own investigations 
into the need for law reform. These professional bodies have of late 
been joined by “ Justice,” the British section, of the International 
Commission of Jurists. The Law Society and the Bar Council are 
perhaps more ready to express their opinion at the invitation of the 
Law Reform Committee than to put forward topics to the Lord 
Chancellor for reference to that Committee or an ad hoc committee. 
“ Justice ” is more ready to take the initiative, particularly where 
the law is suspected of being unduly oppressive to the enjoyment of 
human rights. Another recent development has been undertaken 
on behalf of the political associations within the Inns of Court in 
the promotion of particular reforms. The Haldane Society in the 
past, the Inns of Court Conservative and Unionist Association and 
the Society of Labour Lawyers at the present time, have sponsored, 
various proposals for reform, generally in a concrete form. From 
the foregoing it will be seen that, while there may be some reason 
for criticism of the lack of organisation and co-ordination among 
the bodies interested in law reform, there is no lack of sources of 
proposals. The question of how proposals may be implemented by 
legislation is a different matter which will be considered later. 

It is often said that there is a difference between the approach 
to reform of what is called ‘‘ lawyers’ law,” as contrasted with 
administrators’ (or politicians’) law. This distinction is in some 
ways false. For example, few would deny that company law is 
properly classified under the heading “‘ lawyers’ law,” yet the 
administration of company law is the concern of the Board of 
Trade and its working and alleged defects are constantly canvassed 
in Parliament. Again, the establishment of the Restrictive Prac- 
tices Court has given to lawyers a new field of activity where there 
is ample scope for doctrinal differences. Yet the object of the 
establishment of such a court was primarily a matter of political 
interest. Nevertheless the examination of judicial decisions with a 
view to considering what changes are desirable in legal doctrines 
which have been moulded by the courts does not by and large 
attract the interest of civil servants or Members of Parliament. 
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It is lawyers and those of their clients particularly affected who 
resent a decision of the courts to such an extent that they are 
prepared to canvass a reform of the law. In practice the sugges- 
tions of subjects for reference to the Law Reform Committee from 
this source are not numerous. Even when a public announcement 
has been made of an actual reference to the Committee, accom- 
panied by an invitation to give written or oral evidence, the 
response is meagre. Occasionally vested interests are suspicious of 
change and offer evidence in support of the status quo. Evidence 
from external sources in favour of reform is seldom forthcoming. 
Such a situation places the Law Reform Committee in a dilemma. 
Aware though members may be of the criticisms of a recent decision 
of the Court of Appeal or the House of Lords which demonstrates 
to the trained lawyer a case of real hardship arising from the 
rigidity of the judicial precedent, it is not easy to find a solution to 
the problem in terms suitable for enactment by Parliament, in the 
absence of a clear, general demand for a change in the law. 

In the course of rather more than eight years this Committee 
has been able to agree on a number of not unimportant changes, 
including two of considerable interest to the general public. In 
passing it may be of interest to say something of the method of 
approach of the Committee. On receiving the approval of the 
Lord Chancellor of a subject for examination, the matter is referred 
to a sub-committee of five or six members under the chairmanship 
of a judge. The membership normally includes both a solicitor and 
an academic lawyer. It is this sub-committee which receives and 
examines any evidence which may be forthcoming from outside 
sources. Sometimes it asks the Lord Chancellor for permission to 
co-opt another lawyer with special experience in the particular field 
to assist. In practice this specialist is generally an academic 
lawyer. After an interval of several months the sub-committee 
draws up a report to the main Committee, where the proposals of 

° the sub-committee are liable to be re-examined with some thorough- 
ness. The long interval between the reference and the report is 
mainly due to the excessive time which organisations wishing to 
tender evidence require before they can present their views, which 
they usually do by written memoranda. Only on one occasion so 
far has the Committee failed to agree upon what course of action 
should be recommended. In one or two other cases a dissentient 
voice or two has been recorded. 

The two subjects of considerable substance of public interest 
are occupiers’ liability and the rule against perpetuities. As to the 
latter, perhaps even property owners are unaware of the hardships 
that may be suffered under the existing law; at all events nothing 
has been done to implement the considerable changes in the law 
which the Committee recommended. On the other hand, the 
changes in the law relating to occupiers’ liability have been 
accepted by Parliament. The incongruity and complexity of the 
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distinction between invitees and licensees has as a result dis- 
appeared from our law in cases arising after 1957. 

Other matters which have been examined by the Committee 
relate to the evidentiary requirement of the Statute of Frauds and 
the Sale of Goods Act, innkeepers’ liability, conditions and excep- 
tions in insurance policies, variation of trusts and the sealing of 
contracts by corporations other than those incorporated under the 
Companies Act, 1948. It was as to the effect of tax liability on 
the amount of damages for personal injury that the Committee 
failed to make any positive recommendation for a change. With 
the exception of the first of these topics, which had already been 
the subject of recommendations by the Law Revision Committee 
before the last war, all the subjects, except the rule against 
perpetuities, were suggested by very recent decisions of the courts. 
In some cases the comments of the presiding judge had drawn 
attention to the state of the law. The only subject which could 
be said to have arisen from strong professional pressure was the 
variation of trusts, where the eminent Institute of Conveyancers, 
and indeed Chancery practitioners as a whole, were fully cognisant 
of the hardships caused by the all too limited powers of the 
Chancery judges to sanction departure from the strict terms of a 
trust. 

Only one subject has met with serious resistance from outside. 
The Committee had little difficulty in agreeing that the law with 
regard to conditions and exceptions in insurance policies was 
theoretically defective in certain respects. They became aware, 
however, of strong resistance to change on the part of insurers., 
It is common knowledge that the integrity of British insurance is 
respected throughout the world and it would have been damaging 
to a profession which contributes so much to the economic stability 
of the country if the exposure of theoretical defects had been 
accompanied by recommendations for their amendment. Just as 
in the constitutional sphere, convention is sometimes stronger than 
law and even contradicts the law, so the Committee came to the 
conclusion not to make any positive recommendation for an amend- 
ment of the law. As lawyers they saw no difficulty in proposing 
an amendment, nevertheless they found no practical need for it.? 
The conclusion of the Committee on this subject suggests a reason 
why the very large number of proposals for law reform which are 
put forward by academic lawyers and political organisations, 
usually from different motives, do not result in any action. Judges 
and practitioners who have become accustomed to the administra- 
tion of the law as they know it will not readily be persuaded to 
introduce a change for the sake of change. They must first be 
persuaded from practical experience of others that there is a need 
for the alteration. Public opinion nowadays is represented so much 
by specialised organisations. They in their turn are apt to hold 


2 Fifth Report of the Law Reform Committee (1957) Omnd. 62. ' 
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conservative rather than radical views on matters to which their 
expertise relates, as in the case of the insurance interests which 
would have been affected by positive changes in insurance law. It 
is not, therefore, surprising to find so little achieved by those law 
reforming agencies whose activities are restricted to examining 
lawyers’ law. Again, a superficially strong case for amendment 
may fail to carry conviction when the underlying circumstances are 
examined. It may, for example, be found that the risks involved 
by perpetuating the existing liability have long been minimised by 
insurance at very small cost to the public. In such a situation, 
unless, as in the case of the innkeeper’s former liability for his 
guests’ motor-cars, it is found that insurers are in practice taking 
premiums from different persons for a single risk, it may be 
expedient to let the law be. In passing, it is interesting to notice 
from experience of membership of the Committee how deeply 
ingrained the habit of insurance seems to be in the English business 
community. Indeed, it is not an exaggeration to say that the case 
for and against a change in the law to some extent depends on the 
incidence of insurance. 

Another factor which makes lawyers hesitate to recommend 
radical change is the knowledge that such change can only be 
achieved by legislation. The law as contained in a long series of 
precedents is understood by judge and practitioner who naturally 
shrink from the uncertainties of starting again to interpret legisla- 
tion. Nor is it any answer that such legislation purports to enact 
their own recommendations. Drafting is an intricate matter calling 


„for high expertise for which legal training and practice alone are 


not sufficient qualifications. Even if the drafting perfectly meets 
the recommendations of the committee of lawyers, there is no 
guarantee that Parliament may not insert amendments which may 
have the effect of increasing uncertainty. In any case, our courts 
are debarred by their own practice from comparing a report of the 
Law Reform Committee with the statute which purports to give its 
recommendations legal effect. The certainty which is the principal 
characteristic of a rule of law about which men are agreed may be 
preferable, even if it creates certain hardship in a few cases, to the 
uncertainty which is a frequent, though by no means inevitable, 
consequence of changing the law by legislation. 

There are, moreover, practical difficulties in the way of any 
great volume of law reform Bills. This is not merely a question 
of finding parliamentary time to pass even an agreed enactment. 
The financial consequences may also be relevant. A technical 
issue such as the effect of tax liability on damages may prove 
unexpectedly controversial or may even conflict with existing 
government policy particularly in the spending field. Even so, it 
is regrettable to have to record that in only one case has a Bill 
giving effect to the recommendations of the Law Reform Committee 
been introduced by the Lord Chancellor: the Occupiers’ Liability 
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Bill. In only one other case does government time seem to have 
been promised in advance—Variation of Trusts Bill. The other 
measures which have reached the Statute Book as a result of the 
Committee’s recommendations owe their passage into law to the 
initiative of private Members of one or other House of Parliament. 
If successive governments think it worth while to maintain per- 
manent machinery for law amendment it is surely their duty to 
ensure that those recommendations, unless wholly unacceptable, 
should be considered by Parliament. At present the most that can 
be expected is that the Bill may be drafted by parliamentary 
counsel. One suspects that the ‘ usual channels,” like those who 
serve on the Legislation Committee of the Cabinet, find lawyers’ 
law too repulsive to merit an allocation of parliamentary time. A 
glance at the second annex of this article shows, however, that not 
all the work of the ad hoc committees has failed to secure adoption 
by the legislature. 

For the removal of anomalies and the pruning of dead wood 
the Law Reform Committee may claim to have justified their 
existence, though no doubt there will always be critics to suggest 
further anomalies and to advocate more drastic pruning. Those 
who plead for an imaginative development of new rules are natur- 
ally disappointed with the results. Topics like unincorporated 
associations, vicarious liability, the doctrine of consideration call 
for re-examination. But a committee which by force of circum- 
stances can only hope to meet at infrequent intervals could not 
undertake such a development unless it could rely on a thorough 
preview of each subject and of the field as a whole. This would, 
have to be the task of a much smaller body, preferably of varying 
composition (in part) so as to ensure expert knowledge in each field 
of study. 

It has long been the common experience of law reformers in 


England that authority pays little or no attention to the law of | 


other countries, and in particular that of those members of the 
Commonwealth whose legal systems derive from the common law 
of England. Their experience should be at least as valuable as that 
of the United States of America, with its complexity of some fifty 
state jurisdictions in addition to the federal hierarchy, A com- 
mittee, like the Law Reform Committee as at present constituted, 
is unlikely to be able to undertake a thorough examination of the 
law reports throughout the Commonwealth. But those who have 
the leisure and inclination to undertake such a study cannot fail 
to be impressed with the contributions to the development of the 
common law which have come in particular from Canada, Australia 
and, not least, New Zealand. The pronouncements of the House 
of Lords, though strictly speaking not binding in the Common- 
wealth, unlike the opinions of the Judicial Committee of the 
Privy Council, naturally receive close attention in the common 
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law courts of the Commonwealth because similarity in the com- 
position of the Bench as between the House of Lords and the 
Judicial Committee is so pronounced. Nor can continental experi- 
ence be entirely disregarded in the development of the common law 
system. It is interesting to recall that, when the Law Reform 
Committee examined the existing liability of innkeepers which 
derived from very early decisions of the common law courts, the 
Committee received evidence of how other European countries had 
dealt with the problem. This has had the result of securing 
acceptance, largely through the agency of the Council of Europe, of 
the law as amended by the Hotel Proprietors Act, 1956, by more 
than one European state. In this way real progress has been made 
towards a uniformity of law throughout Western Europe. But 
this is an isolated instance. In contrast, the Porter Committee on 
the law of defamation dismissed the voluminous study of the law 
of libel throughout the Commonwealth and the United States which 
was prepared for them by Dr. Glanville Williams and the late Sir 
Perey Winfield respectively with a bare sentence.® 

Imaginative development is not, of course, restricted to imita- 
tion of the systems of other states. The difficulty is to link up what 
may be called the research body with the Law Reform Committee 
as the effective organ to decide ‘‘ what changes are desirable in 
legal doctrines.” The method of inviting the Bar Council, the Law 
Society and, more recently, “‘ Justice ”? to investigate a problem 
has only been partially successful. The latter body, though only 
established in the last three years, seems likely to make important 
contributions where an active injustice has been canvassed, par- 


* ticularly if it affects the political liberties of the individual. The 


professional organisations in the nature of things share the conserva- 
tive approach of the Law Reform Committee. Bodies outside the 
legal profession when they interest themselves in law reform are 
naturally concerned with grievances relating to their particular 
interests rather than the development of the law as a whole. 

What, then, should be the composition of the expert body 
which it has already been suggested could profitably be linked with 
the Law Reform Committee? To isolate one or two research 
workers in the office of the Lord Chancellor would certainly give 
relief to the two members of the staff of that office who have 
worked together for many years as secretaries to the Law Reform 
Committee and its sub-committees, despite the burden of many 
other pressing duties. The official position of such research workers 
would at least ensure that their efforts were not dissipated over 
fields where no progress could, for political reasons, be expected. 
On the other hand, fundamental research is best undertaken by 
persons entirely independent of government. There is already in 
the University of London an Institute of Advanced Legal Studies. 
A new centre for Commonwealth law is the aim of the University 


8 (1948) Cmd. 7536. 
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of Oxford in building its new law library. The Squire Law Library 
at Cambridge is particularly well equipped with European legal 
literature. The Universities of Birmingham and Manchester 
(among others) have developed the study of comparative law in 
recent years. A small committee, with a professorial chairman 
free to devote much of his time to the work, on which all these 
universities should be represented might serve as a nucleus for a 
standing sub-committee which would work as part of the Law 
Reform Committee. It would be desirable to make it clear in the 
terms of appointment that members of the expert committee should 
be free to devote a fair part of their working time to producing 
studies relevant to current topics under examination by the Law 
Reform Committee. To ensure flexibility and a strong dilution of 
non-academic elements, there should be a power to co-opt members 
for particular studies. Co-opted members could be experts, e.g., 
in Commonwealth law, or even persons outside the legal profession 
who represent interests particularly affected by a proposal for 
reform. It may be suggested that, had the Law Reform Committee 
when they were called upon to examine the incidence of taxation in 
assessing damages for personal injuries, been able to call upon the 
services of some of those who have commented on the Committee’s 
Report, the three diverging views displayed by that Report might 
at least have been reduced to two!‘ There are certain topics, 
particularly in the law of tort, as Dr. Glanville Williams suggests 
in this number, which could well form the subject of a preliminary 
report to the Law Reform Committee by a committee of experts 
free to give continuous attention to their task.- 

Some such device as the above would surely widen the field for 
development while at the same time through the link with the Law 
Reform Committee the more extravagant proposals of the expert 
could be seen in proper proportion. Moreover, such a committee 
would be well suited to an examination of outmoded legislation in 


the field of private law as well as the anomalies produced by the ° 


doctrine of judicial precedent. 
E. C. S. Wane * 


APPENDIX 


1. STANDING COMMITTEES 


Lord Chancellor’s Committees on Law Reform in the civil law in 
general 

A. Law Revision Committee appointed by Lord Sankey, January 
10, 1984. 
Terms of reference: ‘f To consider how far, having regard to 

4 In particular the valuable contributions to the discussion by Mr. J. A. 
Jolowicz ın [1959] C.L.J. 86 and The Lastener, June 1969. 


slow. of Gonville and Caius College; Downing 
d, University of Cambridge. 
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the statute law and to judicial decisions, such legal maxims and 
doctrines as the Lord Chancellor may from time to time refer 
to the Committee require revision in modern conditions.’? 


B. Law Reform Committee appointed by Lord Simonds, June 16, 
1952. 
Terms of reference: ‘* To consider, having regard especially to 
judicial decisions, what changes are desirable in such legal 
doctrines as the Lord Chancellor may from time to time refer 
to the Committee.” 


Original membership 

A. Six Supreme Court judges and Law Lords, T 
barristers, two solicitors (City of London), He. ‘academe, 
lawyers, Lord Chancellor’s Permanent Secrefary:"~". 

B. Five Supreme Court judges and Law feds fo me. a A, 


barristers, two solicitors (London), three akade 













Secretaries $ 
A. Practising barrister with academic qualificatio na EIRE 
Souls) and civil service assistant. 


B. Deputy Permanent Secretary to the Lord Chancelor and legal 
civil servant from Lord Chancellor’s Offce 


_ Change in membership EPI Ly] 


" A. In 1989 at time of 8th (last) report, five Supreme Court judges 
and Law Lords, one county court judge, one practising barrister, 
two solicitors (City of London), five academic lawyers, Lord 
Chancellor’s Permanent Secretary. 


B. In 1960, five Supreme Court judges and Law Lords, five prac- 
tising barristers, two solicitors (London), three academic 
lawyers. 


* Output 
A. Eight reports: the first, March 1984; the last, June 1989. 
B. Eight reports: the first, March 1958; the 8th, December 1958. 


Subjects 
A. (1) Actio personalis moritur cum persona. (({1984) Cmd. 4540.) 
(2) Right to recover interest in civil proceedings. ((1984) Cmd. 
4546.) 
(8) Doctrine of no contribution between tortfeasors. ((1984) 
Cmd. 4687.) 
(4) Liability of the husband for the torts of the wife and 
liability of a married woman in tort and contract. ((1984) 
Cmd. 4770.) 
(5) Statute of Limitations. ((1986) Cmd. 5884.) 
(8) Statute of Frauds and the doctrine of consideration. ((1987) 


Cmd. 5449.) 
“ent of Law 5 Lass 
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(7) The rule in Chandler v. Webster (frustration).: ((1989) 
Cmd. 6009.) 
(8) Contributory negligence. ((1989) Cmd. 6082.) 


(1) Statute of Frauds and Sale of Goods Act, s. 4 (see A (6)). 
((1958) Cmd. 8809.) 

(2) Innkeepers’ liability. ((1954) Cmd. 9161.) 

(8) Occupiers’ liability. ((1954) Cmd. 9805.) 

(4) Rule against perpetuities. ((1956) Cmnd. 18.) 

(5) Conditions and exceptions in insurance policies. ((1957) 
Cmnd. 62.) 

(6) Variation of trusts. ((1957) Cmnd. 810.) 

(7) Effect of tax liability on damages. ((1958) Cmnd. 501.) 

(8) Sealing of contracts by corporations. ((1958) Cmnd. 622.) 

(9) Remedies for innocent misrepresentation. 

(10) Liability in tort of one spouse to the other. 


1 


Resulting action 


A. 


C. 


D. 


E. 


(1) and (2) Law Reform (Miscellaneous Provisions) Act, 198-4. 

(8) and (4) Law Reform (Married Women and Joint Tort- 
feasors) Act, 1985. 

(5) Limitation Act, 1989. 

(8), No action on either, but see B (1). 

(7) Law Reform (Frustrated Contracts) Act, 1948. 

(8) Law Reform (Contributory Negligence) Act, 1945. 


. (1) Law Reform (Enforcement of Contracts) Act, 1954. 


(2) Hotel Proprietors Act, 1956. 

(8) Occupiers’ Liability Act, 1957. 

(4) No action. 

(5) No action but none recommended. 

(6) Variation of Trusts Act, 1958. 

(7) No action recommended by majority. 

(8) Corporate Bodies’ Contracts Act, 1960. 

(9) and (10) Reports pending. 

Criminal Law Revision Committee, 1959 (Home Office). 

Two Reports up to October 1960. Indecency with Children Act, 
1960, enacts the First Report. Suicide Bill promised on Second 
Report. 


Law Reform Committee for Scotland (Lord Advocate). 


Appointed December 2, 1954. 
Eight Reports up to June 1960. (Similar to English Committee 


on Civil Law.) 
Private International Law Committee, 1952 (Lord Chancellor): 
Two Reports, 1954-58; two pending. 


Action taken 


Domicile Bills, 1958 and 1959. (Withdrawn.) 
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2. Ap Hoc COMMITTEES ° 


Under this heading must be considered ad hoc committees to which 
specific topics have been referred either by the Lord Chancellor or 
a departmental Minister, as well as the more formal Royal Com- 
missions whose recommendations have resulted in changes in the 


law. 


Royal Commissions 


Royal Commission on Justices of the 
Peace, 1946—48. 
Report (1948) Cmd. 7468 


Royal Commission on the Press, 
1947-48. 
Report (1949) Cmd. 7700. 


Royal Commission on Betting, Lot- 
teries and Gaming, 1949-51. 

Report (1951) Cmd. 8190. 

Royal Commission on Capital Punish- 
ment, 1949-58. 

Report (1958) Cmd. 8982. 

Royal Commission on Marriage and 
Divorce, 1951-55. 

Report (1956) Cmd. 9678. 


Royal Commission on the Law relat- 
ing to Mental Illness and Mental 
Deficiency, 1954-57. 

Report (1957) Cmnd. 169. 

Royal Commission on Common Lands. 
Report (1958) Cmnd. 462. 

Royal Commission on Local Govern- 
ment in Greater London, 1959. 
Report (1960) Cmnd. 1164. 


Action taken 


Justices of the Peace Act, 
1949, 


Press Council established. 


No legislation. 


Betting and Gaming Act, 
1960. 


Homicide Act, 1957. 


Maintenance Agreements 
Act, 1957; Matrimonial 
Proceedings (Children) Act, 
1958; Matrimonial Causes 
(Property and Mainten- 
ance) Act, 1958; Divorce 
(Insanity and Desertion) 
Act, 1958; Maintenance 
Orders Act, 1958; Legiti- 
macy Act, 1959; Matrimo- 
nial Causes (Magistrates’ 
Courts) Act, 1960; Marriage 
(Enabling) Act, 1960. Rules 
of the Supreme Court and 
administrative action by 
Lord Chancellor. 

Mental Health Act, 1959. 


5 Reporting since the end of the Second World War. 
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Committees 


Committee on Law of Defamation, 
1989-48 (Lord Chancellor). 
Report (1948) Cmd. 7586. 


Committee on Company Law Amend- 
ment, 1948-45 (Board of Trade). 
Report (1945) Cmd. 6659. 


Committee on Legal Aid and Legal 
Advice in England and Wales, 1944- 
45 (Lord Chancellor). 

Report (1945) Cmd. 6641. 


Committee on Electoral Law Reform, 
1944-46 (Home Secretary and Secre- 
tary of State for Scotland), 

Report (1945) Cmd. 6606. 

Report (1946) Cmd. 7286. 


Committee on Procedure in Matrimo- 
nial Causes (Lord Chancellor). Two 
Interim Reports (1946-47). Final Re- 
port 1947. Cmd. 6881. Cmd. 6945. 
Cmd. 7024. 


Committee on Alternative Remedies 
(Monckton Report) 1946 (Minister of 
National Insurance). 

Report (1946) Cmd. 6860. 


Army and Air Force Courts-Martial 
Committee, 1946 (War Office). 
Report (1949) Cmd. 7608. 

Committee on Care of Children, 1946 
(Home Office). 

Report (1946) Cmd. 6922. 


Committee on County Court Proce- 
dure, 1947-49 (Lord Chancellor). 
Report (1948) Cmd. 7468 (Interim). 
Report (1949) Cmd. 7668. 


Committee on Limitations of Actions 
(Tucker Report) 1948-49 (Lord 
Chancellor). 

Report (1949) Cmd. 7740. 


Committee on Supreme Court Practice 
and Procedure (Lord Chancellor). 
Interim Reports 1949-52. 
v Final Report 1958. 
V(1949) Cmd. 7764; 
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Action taken 
Defamation Act, 1952. 


Companies Acts,.1947 and 
1948. 


Legal Aid and Advice Act, 
1949; Legal Aid Act, 1960. 


Representation of the 
People Acts, 1945 and 
1948. 


Rules of the Supreme Court 
and administrative action 
by Lord Chancellor. 


National Insurance (Indus- 
trial Injuries) Act, 1946. 
Law Reform (Personal In- 
juries) Act, 1948. 

Army and Air Force Acts,” 
1955, and Courts-Martial 
(Appeals) Act, 1951. 
Children Act, 1948. 


County Court Rules and 
various. 


Law Reform (Limitation 
of Actions, etc.) Act, 1964. 


Rules of the! Supreme 
Court and administrative 
action by Lord Chancellor. 
County Courts Act, 1955. 
Administration of Justice 
Act, 1956. 
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Committees 


/ (1951) Cmd. 8176; 
y (1982) Cmd. 8617; 
“ (1968) Cmd. 8878. 


Leasehold Committee, 1948-50 (Lord 
Chancellor). 

Report (1949) Cmd. 7706. 

Report (1950) Cmd. 7982. 


Committee on Local Land Charges, 
1949-52 (Lord Chancellor). 
Report (1952) Cmd. 8440. 


Committee on the Law and Practice 
relating to Charitable Trusts. 
Report (1952) Cmd. 8710. 


Committee on the Law of Intestate 
Succession, 1950-51 (Lord Chancel- 
lor). 

Report (1951) Cmd. 8810. 

Committee on Naval Discipline Act, 
1950-51 (Admiralty). 

Reports (1951) Cmd. 8094, 8119. See 
also Cmd. 8141 and H.C. 421 of 
1955-56. 


Copyright Committee, 1951-52 (Board 
of Trade). 
w Report (1952) Cmd. 8662. 


Committee on Central Criminal Court 
in South Lancashire (Home Secre- 
tary). Report (1958) Cmd. 8955. 


Committee on Departmental Records, 
1952-54 (Chancellor of the Exchequer 
and Master of the Rolls). 
Report (1954) Cmd. 9168. 


Committee on Shares of No Par 
Value, 1952-54 (Board of Trade). 
Report (1954) Cmd. 9112. 

Committee on Law of Civil Liability 
for Damage done by Animals, 1938 
(Lord Chancellor). 

Report (1958) Cmd. 8746. 
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Action taken 


Leasehold Property (Tem- 
porary Provisions) Act, 
1951. 

Landlord and Tenant Act, 
1954. 

Rent Act, 1957. 

Landlord and Tenant 
(Temporary Provisions) 
Act, 1958. 


Charities Act, 1960. 


Intestates’? Estates 


1952. 


Act, 


Naval Discipline Act, 1957. 


Copyright Act, 1956. “ 


Criminal Justice Adminis- 
tration Act, 1956. 


Public Records Act, 1958. 


16 THE MODERN LAW REVIEW Vor. 24 


Committees Action taken 


Departmental Committee on Sum- Magistrates’ Courts Act, 
mary Trial of Minor Offences, 1954-55 1957. 

(Home Office). 

Report (1955) Cmd. 9524. 


Committee on Adoption of Children Children Act, 1958, con- 
(Hurst Committee): 1958 (Home solidated by Adoption Act, 
Office and Scottish Office). 1958. 

Report (1954) Cmd. 9248. 


Committee on Land Charges, 1954-56 
(Lord Chancellor). 
Report (1956) Cmd. 9825. 


Committee on Cheque Endorsement, Cheques Act, 1957. 
1955-56 (Chancellor of the Exche- 

quer). 

Report (1956) Cmnd. 8. 

Committee on Homosexual Offences Street Offences Act, 1959. 
and Prostitution, 1954-57 (Home (Prostitution only.) 
Office). 

Report (1957) Cmnd. 247. 


Committee on Administrative Tri- Tribunals and Inquiries 
bunals and Enquiries (Franks Com- Act, 1958, and action by 
mittee) 1956-67 (Lord Chancellor). Ministers. 

Report (1957) Cmnd. 218. 


Committee on Children and Young 
Persons (Ingleby Committee) 1956-60 
(Home Office). 

Report (1960) Cmnd. 1191. 


Committee on Bankruptcy Law and 
Deeds of Arrangement Law Amend- 
ment, 1957 (Board of Trade). 
Report (1957) Cmnd. 221. 


Committee on the Law relating to Rights of Light Act, 1959. 
Rights of Light, 1957-58 (Lord Chan- 

cellor). 

Report (1958) Cmnd. 478. 


Committee on Procedure before Ex- 
amining Justices, 1957-58 (Home 
Office). 

Report (1968) Cmnd. 479. 


Committee on Consolidation of High- Highway Act, 1959. 
way Law, 1958-59 (Ministers of Hous- 

ing and Local Government and of 

Transport and Civil Aviation). 

Report (1959) Cmnd. 680. 
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Committees 


Committee on Matrimonial Proceed- 
ings in Magistrates’ Courts (Arthian 
Davies Committee), 1958-59 (Home 
Office). 

Report (1959) Cmnd. 688. 


Committee on Business of the Crimi- 
nal Courts (Streatfeild Committee), 
1958 (Home Office). 

Report pending. 

Committee on Business in Chancery 
Division (Harman Committee), 1958 
(Lord Chancellor). 

Report (1960) Cmnd. 967. 


Committee on Control and Investment 
of Funds in Court (Pearson Commit- 
tee), 1958 (Lord Chancellor). 

Report (1959) Cmnd. 818. 


Committee on Conflicts of Jurisdiction 
Affecting Children (Hodson Commit- 
tee), 1958 (Lord Chancellor). 

Report (1959) Cmnd. 842. 


Committee on Rating of Charities 
(Pritchard Committee), 1958 (Minister 
of Housing and Local Government). 
Report (1959) Cmnd. 881. 


Committee of ‘ Justice? on Con- 
tempt of Court, 1958 (unofficial body 
of lawyers). 

Report, April 1959. 


*Committee on Powers of Subpoena of 
Disciplinary Tribunals, 1960 (Home 
Office and Scottish Office). 

VReport (1960) Cmnd. 1088 
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Action taken 


Matrimonial Proceedings 
(Magistrates’ Courts) Act, 
1960. 


Partially implemented by 
administrative action by 
Lord Chancellor. 


Rating and Valuation Bill, 
1960. 


Administration of Justice 
Act, 1960. 


Professions Supplementary 
to Medicine Act, 1960. 


MECHANICS OF LAW REFORM 


Tre Law Reform Committee and its predecessor the Law Revision 
Committee have issued to date some sixteen reports scoring up 
some ten marks on the Statute Book. Brief particulars of the 
reports in question, and of the relevant enactments, are set out in 
the Appendix to Professor Wade’s article. From this it appears 
that the only recommendations to which effect has not been given 
to date are those relating to the doctrine of consideration; 
perpetuities; conditions and exceptions in insurance policies; and 
the effects of tax liability on damages. The object of the following 
notes is to describe the mechanics by which the remaining recom- 
mendations have been carried into effect by the preparation and 
enactment of the necessary Bills. 

All the reports of the two Committees have one common feature, 
namely that the recommendations have not been framed in the 
form of draft Bills nor (at all events expressly) in the form of draft 
clauses for incorporation in a Bill. Accordingly, the process of 
preparing the necessary legislation has followed the normal proce- 
dure applicable to other Government legislation which, very briefly, 
is as follows. 

Government Bills are drafted (subject to minor exceptions not 
material to these notes) by the Parliamentary Counsel to the 
Treasury, acting on the instructions of one or more of the adminis~ 
trative departments of state. The Office of the Parliamentary 
Counsel was set up in 1869 with the object of improving the form 
and harmonising the style of parliamentary Bills promoted by the 
Government. Before that time (although there had.been earlier 
experiments in the same direction) any department who had ocea- s 
sion to promote a Bill either drafted it themselves or went to the 
Bar for it. The process described in Jacob’s Law Dictionary * 
reads curiously today: 


« Public bills or acts of parliament are commonly drawn, 
such as relate to taxes, or other matters of Government, by 
the several public boards, according to their respective juris- 
dictions; others by such members of the House of Commons as 
are most inclined to effect the good of the public, particularly 
in relation to the bill designed, taking advice thereupon; and 
acts for the revival, repeal or continuance of statutes, or other 
legal matters, are framed by lawyers, members of the house, 
appointed for that purpose. 

‘The persons directed to bring in the bill present it in a 
competent time to the house, drawn out on paper with a multi- 
tude of blanks, or void spaces, where anything occurs that is 


1 4th ed., 1835, title ‘‘ Parliament.” 
18 
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dubious, or necessary to be settled by the parliament itself, ... 

being indeed only the skeleton of the bill.” 
Others must judge whether the improvement and harmony contem- 
plated in 1869 have been secured and preserved. The establish- 
ment of the office of the Parliamentary Counsel followed upon the 
nationalisation of legislation which was forced on an unwilling 
government in the course of the nineteenth century. The first Lord 
Halifax observed that when he first entered the House a member 
who saw an abuse needing a remedy introduced a Bill to put it 
right: twenty-five years later the practice was to make a speech 
attacking the Government for not introducing a Bill. The office 
has grown in size since the appointment of Sir Henry Thring as 
first Parliamentary Counsel, and today it consists of some sixteen 
members of the Bar, working full-time for the Government, with 
supporting staff. The methods of instructing the draftsman have 
also developed since then. Thring, in the preface to the 1902 
edition of Practical Legislation, gives a delightful pen-picture of 
Gladstone and himself hammering out together in the former’s 
house the structure and details of the Bill for the Irish Land Act of 
1870 *—* he understood and revised every word of a Bill and even 
settled the marginal notes.*? Today Ministers are usually content 
to settle the policy of the proposed Bill and master the finished 
article, leaving to their legal advisers and administrative officials 
the business of instructing the draftsman and working out the 
details which arise in the process of drafting. Indeed they scarcely 
have any option in that respect, for the preparation of a Govern- 
pment Bill is often a protracted business, occupying two or three 
members of the department, and two of the draftsmen in the 
Parliamentary Counsel Office (who almost invariably hunt in pairs), 
for three or even six months at a stretch. If time permitted, the 
process could often be protracted still further, with advantage to 
the finished product. But time is usually the enemy of those 
*concerned with the drafting of Bills—though it is also their friend, 
for they are always striving after the perfection which (for reasons 
indicated below) is usually in fact unattainable; and the last bell, 
even if it comes too soon, does at least release them from that vain 
endeavour. 

Time is of the essence because Bills must of course be produced 
in accordance with the requirements of the Government as worked 
out for each parliamentary session, beginning as a rule in Novem- 
ber and ending (if possible) at the end of July. There is always 
hot competition for places in the programme for any session, and 
the priorities are worked out in the course of the first half of the 
year. Al large and complicated or contentious Bills should be 
ready for introduction very early in the session, since otherwise 
they may fail to pass for lack of time. It is also highly desirable 
that a number of smaller Bills should be available at the same time, 


2 33 & 84 Vict., c. 46. 
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either to get them out of the way or to be used as stopgaps in the 
event of any one or more of the major Bills failing—as inevitably 
happens occasionally—to come forward on time. The number of 
days available for legislation in a session is strictly limited, and 
these must on no account be wasted. In a normal session there 
will be sixty-odd programme Bills of assorted sizes to be drafted 
and introduced, and, as already implied, the longer the Bill the less 
time per square foot can be allowed for preparing it. Accordingly 
during the second part of any year the draftsmen are engaged at 
full stretch getting Bills ready for introduction. Later on (apart 
from the team or teams who are involved with the Finance Bill, 
who are under maximum pressure between February and June 
inclusive) they will be engaged mainly in attending Committee and 
other stages of the Bills in progress, drafting Government amend- 
ments and advising on other amendments, and preparing new Bills 
for late entry or in some cases for the following session. There is 
seldom much time to stand and stare and wonder why one is 
doing it. 

Among the motives which do in fact bring new faces into the 
office of the Parliamentary Counsel is a desire to take part in the 
formulation of fresh law—a process highly spoken of (among 
others) by Macaulay. In practice the opportunities for formulating 
anything which a practising lawyer would regard as law are for the 
most part marginal. Most Bills affect the law in one way or 
another—indeed, apart from those which are required exclusively 
by the parliamentary convention which demands statutory autho- 
rity for any new permanent head of expenditure, all of them do., 
But Bills are not as a rule about law, as a glance at the alphabetical 
list of titles at the beginning of any volume of the statutes will 
show. It is also unusual for the draftsman to get the chance to 
clear the ground of an existing code of legislation and rebuild from 
seratch. Such opportunities do occur (for example in the Army 
and Air Force Acts of 1955 è and the Naval Discipline Act of 1957,** 
the House of Commons Disqualification Act, 1957,° and the Mental 
Health Act, 1959 °) but they are rare because Bills of that kind 
(which are not true consolidation Bills and are accordingly debat- 
able to the full extent) are apt to consume more parliamentary 
time than their political importance warrants. The more normal 
method of renovating an antiquated statutory structure is to begin 
by patching with an amending Bill and go on to redecorate with a 
consolidation Bill (see for example the three Acts of 1949 relating 
to Patents and Registered Designs ^^). A Law Reform Bill is 
accordingly a welcome breath of fresh air to any draftsman. 

On the mere technique of legislative drafting there is so much to 


3 8 & 4 Eliz. 2, c. 18, c. 19. 

4 5 & 6 Eliz. 2, o 53. 

5 5 & 6 Eliz. 2, o. 20. 

e 7 & 8 Ehz. 2, o. 72. 

6a 12, 18 & 14 Geo. 6, c. 62, c. 87, c. 88. 
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be said that it would be hopeless to embark on the subject in this 
article. There is by now quite a formidable volume of literature 
on the subject, including full-scale works by Elmer Driedger (The 
Composition of Legislation) and Reed Dickerson (Legislative 
Drafting), published in Canada and the United States respectively 
during the past decade, which greatly reward the attention of any 
draftsman. Granville Ram used to say that it is even more diffi- 
cult to write intelligibly about drafting than to draft intelligibly— 
which is true: but these books, and one should add the second 
chapter of Gowers’ Plain Words, are outstandingly successful in 
that respect. Drafting a Bill does not differ in essentials from 
drafting any other instrument. The draftsman must (1) master the 
subject-matter; (2) ascertain in detail what primary and secondary 
effects the client wishes to secure or avoid; and (8) express the 
result in plain and unambiguous language. It is obvious that the 
last of these requirements often involves a dilemma. Plain lan- 
guage is not always unambiguous—e.g., “ agreement that is not to 
be performed within the space of one year ” or “ accident arising 
out of and in the course of the employment ”’: per contra, language 
which (one hopes) is unambiguous may not be altogether plain at 
first reading—e.g., the formula for “ multiple top-slicing ° which 
appears in paragraph 10 of the Fourth Schedule to the Finance 
Act, 1960.°P In the case of statutory drafting the horns of the 
dilemma are sharpened because the same document has to be 
designed to satisfy two distinct “legislative audiences ” 7: First 
(in point of time) the parliamentary audience, mainly composed of 
laymen, whose primary need is to ascertain, with the minimum of 
fabour and preferably no reference to any document other than the 
Bill itself, what is the general purpose and effect of each clause or 
subsection which they are asked to pass; and secondly the expert 
lawyers and other professionals who will seek to find in the Act as 
passed a specific answer to each specific question upon which they 
have to advise or decide. One customer wants a picture and the 
other wants a Bradshaw. Lord Mancroft in the Upper House ridi- 
cules the Government for taking thirty-seven lines of “ deathless 
prose ”? to state a specific proposition about Jewish barbers in 
Scotland *; while Vaisey J. protests (be it said, in the nicest 
possible way) that the application of a particular section to a 
particular case “f is only to be discovered by a microscopic examin- 
ation of its terms.” ° If only because of this dilemma, the drafting 
of a perfect Bill, or even of a really good Bill, is ew facie 
impossible. 

In the case of Law Reform Bills the task is in some respects 
easier and in others more difficult than in the case of ordinary 


6b 8 & 9 Eliz. 2, c. 44. 

7 Reed Dickerson, op. cit., p. 84. 

8 Parliamentary Debates, October 29, 1959, col. 178. 
9 Re Kellner's Will Trusts [1950] Ch. 46, at p. 62. 
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Government programme Bills. It is more difficult because the 
draftsman cannot supplement his written instructions to the same 
extent as on a programme Bill. If he wants to know the particular 
reasoning which lies behind a particular conclusion or what view 
was taken upon some related question not specifically mentioned in 
the Report, he may or may not be able to get an answer—even 
though the instructions for the Bill are given by the Lord 
Chancellor’s Department which also furnishes the Secretary of the 
Committee. In short, the primary function of the draftsman 
(namely to take his instructions right apart and test at all points 
for coherence and side-kicks) cannot usually be carried out to the 
full. 
On the other hand the drafting is rather easier for three reasons. 
In the first place, the dual character of the legislative audience 
scarcely exists in relation to a Law Reform Bill. It seldom has any 
party-political impact, and the only Members of both Houses who 
are likely to interest themselves in the Bill as a Bill are those to 
whom it is also addressed as an Act. Thus, to take a simple illus- 
tration, there is no attempt in section 1 of the Law Reform 
(Enforcement of Contracts) Act, 1954,*° to explain to the reader 
what section 4 of the Statute of Frauds, 1677, is about, or what is 
the effect of the partial repeal of that section. Whereas Bills in 
general are made to pass as razors are made to sell, this particular 
razor can be designed to shave. Secondly, it can be assumed that 
the profession and the courts will readily believe that the Act means 
what it says, no more and no less. In this context it is not usually 
necessary to follow the advice of Stephen J. in Re Castioni ™ : . 


‘© I think that my late friend Mr. Mill made a mistake upon 
the subject, probably because he was not accustomed to use 
language with that degree of precision which is essential to 
everyone who has ever had, as I have had on many occasions, 
to draft Acts of Parliament, which, although they may be easy 
to understand, people continually try to misunderstand, and in® 
which therefore it is not enough to attain to a degree of preci- 
sion which a person reading in good faith can understand; but 
it is necessary to attain if possible to a degree of precision 
which a person reading in bad faith cannot misunderstand. 
It is all the better if he cannot pretend to misunderstand it.’’ 


Thirdly, as a rule at least, there is less pressure of time on the 
draftsman. Law Reform Bills are relatively short, and not politi- 
cally controversial. Accordingly it is not necessary—as it is with 
most substantial Government programme Bills—to have them 
ready for introduction at any particular time in the session in order 
to ensure their passage. That proposition has to be qualified where 
the Bill is introduced by a private Member of the House of 
Commons who has succeeded in the Ballot (as in the case of the 


102 & 3 Eliz. 2, c. 34. 
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Variation of Trusts Act, 1958,1* and the Corporate Bodies’ 
Contracts Act, 1960 1**); but in general the timetable for the produc- 
tion of Law Reform Bills is less exacting than for most Government 
Bills. 

By way of illustration (or contradiction) of the above general 
observations, there follow some notes on two of the ten Bills listed 
in Professor Wade’s Appendix, one taken from the beginning and 
one from towards the end of the series. 


1, Tue Law Rerorm (MISCELLANEOUS PROVISIONS) Acr, 1984 


Judged by present-day standards, this Act 18 seems to have been 
put through with almost indecent speed. The first report of the 
Committee was dated March 7, 1984, and the second report (also 
dated March) cannot have been earlier. By March 27 Sir Claude 
Schuster, as he then was, was instructing the Parliamentary 
Counsel for a Bill to be introduced by the Lord Chancellor at the 
earliest possible moment. The Bill was drafted, cleared by the 
Home Affairs Committee and introduced in the House of Lords 
inside a month, and received the Royal Assent only three months 
later, on July 25. There were good reasons for treating this Bill as 
a matter of real urgency, for the traffic accident (to which the actio 
personalis rule was all too often relevant) was already assuming 
something more than the size of a man’s hand, and there was room 
for speeches on the lines described by Lord Halifax. Apart from 
that, the arrangements for the planning of the Governments legis- 
lative programme (and for the scrutiny of Government Bills before 
introduction) were somewhat looser in those days than they are 
today, and it is hard to believe that this record is likely to be 
lowered. f 

Counsel’s instructions precluded his giving effect to the 
Committee’s disapprobation of the rule in Baker v. Bolton and The 
“Amerika, an omission from the Act which is the subject of criticism 
by Professor Winfield * and which did not pass without comment 
from two distinguished members of the Committee in the consulta- 
tion which took place in the course of drafting. The Government 
felt that it would be difficult to amend the law so as to allow an 
employer to recover for the death of his servant without at the 
same time making provision for the converse situation. Since this 
would involve the creation of a new cause of action and arouse 
considerable controversy, the whole subject was left on one side. 
It may be said perhaps that the practical effects of this lacuna 
have been to some extent mitigated by growing judicial disapproval 
of the action per quod servitium amisit. 15 
12 6 & 7 Bliz. 2, c. 58. 12a 8 & 9 Eliz. 2, c. 46. 
18 24 & 25 Geo. 5, c. 41. 
14 Textbook of the Law of Tort, 2nd ed., pp. 221-222. 


15 I.R.C. v. Hambrook [1956] 2 Q.B. 641 where the strictures on this form of 
action by Lord Sumner in The Amerika [1917] A.C. 38, 60 were echoed. 
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Little difficulty arose in connection with section 2 (1) and (2), 
which brought adopted and illegitimate children within the purview 
of Lord Campbell’s Act (provisions now replaced by section 1 of the 
Fatal Accidents Act, 1959 1°); nor with section 2 (8) which nullified 
the effect of cases such as Clark v. L.G.O.C.1” and allowed funeral 
expenses incurred in respect of the deceased to be recovered in 
actions brought under that Act. In view of the recent decision in 
Stanton v. Ewart F. Youldon Ltd." it is interesting to notice that 
the Government resisted as otiose an amendment which would have 
expressly limited recoverable funeral expenses to such as were 
reasonable. It was felt that this was a matter that could be left to 
the courts. 

Two matters in clause 1 of the Bill particularly exercised the 
draftsman and his critics on the Law Revision Committee. The 
solutions arrived at are now section 1 (4) and section 1 (2) of the 
Act. 

The formula in section 1 (1) providing for the survival of a cause 
of action requires it to have been vested in, or subsisting against, 
a person on his death. The Committee had been specially 
concerned with cases where a tortfeasor died in the accident which 
caused the plaintiff’s injuries. As originally drafted, clause 1 (4) 
provided that, where a person died in the interval between his 
wrongful act or omission and the suffering by the plaintiff of the 
consequent damage, a cause of action should be deemed to have 
been subsisting against that person before his death. Doubts were 
expressed whether this provision would cover the case where the 
tortfeasor’s death coincided with the damage he had occasioned and 
the subsection was modified in deference to those representations 
to make express provision for this eventuality. It is perhaps worth 
noticing that the draftsman’s abstention from any provision for the 
converse situation, viz., the instantaneous death of the injured 
party, has been justified by Morgan v. Scoulding.° In that case it 
was contended that in such circumstances no cause of action could? 
be said to have been vested in the victim of the accident on his 
death. Lewis J. had no difficulty in holding that the cause of 
action was complete by the suffering of the injury which caused 
the death and which ew hypothesi preceded it by however small an 
interval. Although only a decision at first instance, the learned 
judge’s reasoning does not appear to have been subsequently 
challenged. Sir Carleton Allen, in an exchange on the point with 
the editor of the Law Quarterly Review, has however expressed 
dissent where death is caused by electric shock.”° 

The evolution of section 1 (2) is also of interest. The Com- 
mittee, in recommending the survival of causes of action for the 
16 7 & 8 Eliz. 2, c. 65. 

17 [1906] 2 K.B. 648. 
18 [1960] 1 W.L.R. 548. 


19 [1988] 1 K.B. 788. 
20 67 L.Q.R. 462. 
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benefit of the estate of a deceased person, advised that the damages 
recoverable should be limited to the “loss to the estate.” The 
draftsman considered (and convinced those instructing him) that 
no suitable formula in positive terms could be devised to express 
this concept, except in the case of funeral expenses falling on the 
estate and accordingly the negative form of subsection (2) was 
adopted. 

The restrictions imposed by the subsection were of two distinct 
kinds. Paragraphs (a) and (b) precluded the recovery of damages 
of certain kinds which the deceased would have been entitled to 
recover had he lived. In the Bill as introduced damages for pain 
and suffering were also excluded by the subsection, but the relevant 
paragraph was omitted in the House of Lords at the private 
suggestion of Lord Wright (who was of course a member of the 
Committee). It is not altogether clear from the debate in the Lords 
(and the office papers throw no light upon the point) why this 
omission was made, nor why, once it was made, the exclusion of 
exemplary damages (at first described as “ vindictive’) was 
retained. Paragraph (c), on the other hand, was designed to 
exclude the kind of damages which could not have been recovered by 
the deceased if he had not died. Unlike Lord Campbell’s Act, the 
Bill created no cause of action in respect of the death, but merely 
preserved such causes of action as were vested in the deceased. 
Gains or losses consequent on his death were accordingly irrelevant, 
since they could not have affected the deceased for good or ill. The 
accrual of insurance money or the cessation of an annuity, for 
gxample, are to be disregarded. It is thus only an apparent 
paradox that the Committee’s proposal for limiting the damages to 
the loss to the estate eventually emerged in the form of a provision 
excluding losses (and gains) to the estate from the calculation. 

What paragraph (c) did not prevent, however, was the recovery 
of damages for loss of expectation of life. As Lord Russell of 
*Killowen observed in Rose v. Ford #* such damages 


€... are not for loss to the estate consequent on the death, 


but for the loss to a living person consequent on the wrongful 

act of the defendant.”’ 
The relevance of the death is purely evidentiary as providing 
conclusive proof that the deceased’s expectation of life has been 
curtailed by the accident. Damages under this head have proved 
to be one of the most common items claimed under the Act of 1984, 
but one may be forgiven for wondering whether this result was 
intentional, and in particular whether the form of the Committee’s 
report, and the legislation which followed it, would have been 
different if the case of Flint v. Lovell * (in which the Court of 
Appeal gave recognition to this head of damages) had been decided 


21 Per Lord Wright in Rose v. Ford [1987] A.C. 826, 842. 
22 Ibid. at pp. 826, 688. 
23 [1935] 1 EB. 854. 
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a year or two sooner. Admittedly the principle was hardly new ** 
but it does not appear to have been contemplated by anyone that 
damages of this kind would be awarded under the new provision. 
The absurdities inherent in such awards have been pungently 
exposed by Sir Carleton Allen in an article under the title “ Is Life 
a Boon?” 5 where the learned author in characteristic vein 
concludes : 


“£ Tt is clear that we need another statute and it is to be hoped 
that it will not, in the ingenious and diverting manner of so 
many of our statutes, produce exactly the opposite effect of 
that which was intended.” 

The first claim of this kind under the Act did not in fact 
succeed since MacKinnon J., who decided Slater v. Spreag,” 
adopted the “ subjective ° test which was subsequently disap- 
proved in Rose v. Ford. He held that where the deceased died 
without recovering consciousness, no damages were recoverable for 
loss of expectation of life since the deceased had never been in a 
condition to experience the disappointment of his expectations. It 
was perhaps a pity that this view did not ultimately prevail: but 
since the decision of the House of Lords in Benham v. Gambling ** 
different criteria of assessment have of course diminished the 
monetary importance of claims of this kind. 

Finally, there can be no doubt on the evidence that neither the 
draftsman nor those who instructed him contemplated that a claim 
for penalties under the Income Tax Acts would be preserved by 
section 1 (1) against the estate of a deceased defaulter, as was held 
to be its effect in Att.-Gen. v. Canter.** Since the Act of 1984 doeg 
not extend to Scotland or Northern Ireland (section 4 (2)), this 
decision created an anomaly which has only now been remedied by 
Part III of the Finance Act, 1960. 


2. Tae Occurmrs’ Liasmiry Acr, 1957 é 


The Third Report of the Law Reform Committee, on occupiers’ 
liability to invitees, licensees and trespassers was made in October 
1954, and published in November. The Occupiers’ Liability Act, 
1957,2® passed on June 6, 1957. This interval of two-and-a-half 
years contrasts with the interval of four months in the case of the 
Act of 1984, and the difference merits a word of explanation. In 
the first place, as already mentioned, the process of actually getting 
a Bill into the Government’s legislative programme had stiffened 
considerably in the interval between the two. It was now con- 
sidered necessary to give the informed public time to digest and 


a4 Of. Field J. in Phillips v. L.8.W.Ry. (1879) 5 Q.B.D. 78, 80. 
as 57 L.Q.R. 463. 
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27 [1941] A.C. 157. 
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consider the Committee’s report before even asking the Government 
to decide to implement it, and in any event the report had come 
too late in the year for the Bill to be regarded as a candidate for 
the 1954-55 session. In practice it did secure a place in the 
programme for the following session; but for various reasons 
(including the fact that the draftsman in charge of the Bill was also 
in charge of the Finance Bill, and accordingly unable to attend to 
anything else throughout the spring) it was not ready until May 
1956, when it was introduced in the Lords—mainly for the purpose 
of giving it an airing, because by then it had little hope of passing, 
even if its progress had not been held up by the Suez crisis. It did 
in fact pass the House of Lords, but only in the tail-end of the 
session in the autumn; and it had to start again in the next session, 
being introduced in the Commons in December 1956. 

The Bill passed both Houses without amendment, and indeed 
the text of the Act as passed in June 1957 differs surprisingly little 
from that of the first draft which was sent out in October 1955— 
surprisingly little, that is, in view of the amount of discussion that 
took place between this draft and the first introduction of the Bill 
in May 1956. The only extensive changes were in sections 8 and 4 
of the Act dealing with the less basic points of the effect of a 
contract on the occupier’s liability to a third party and of a land- 
lord’s liability in virtue of his obligation io do repairs. It may 
seem, therefore, that (even allowing for the interval caused by 
work on the Finance Bill) a good deal of time must have been 
wasted in this discussion. There are in fact two answers to this, 
which deserve a moment’s consideration. 

. The first is that the time taken was largely due to the sub- 
` mission of the draft Bill to certain members of the Law Reform 
Committee, and to considering and dealing with their comments. 
This is a process which is bound to take time. The members 
presented with a draft in a perhaps unexpected shape, need time to 
consider it (and of course have to find time to consider it on top 
of their other activities). The comments of one do not always agree 
with the comments of another. And in almost all cases the 
comments call for a detailed reply by way of explanation or 
argument, and this may lead to a second or third round of 
comment—particularly as it is not always easy in a correspondence 
of this sort for the draftsman to be really sure that he appreciates 
the criticism of his draft, and there is nothing more useless and 
dangerous than to make a drafting change without really under- 
standing the criticisms. In this instance the draft seems to have 
been sent out to the members of the Committee in the middle of 
November 1955. The first comments were received before the end 
of that month, but most of them were not received until after 
Christmas; and the discussion on them with the members concerned 
was not in all cases finished till the second half of February, though 
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the draftsman in fact reacted to each set of comments in a matter 
of two or three days from receiving them. 

The second answer to the suggestion that time was wasted in 
the winter is that a comparison of the Act with the first draft of the 
Bill would be misleading if it suggested that in the first draft the 
draftsman got clauses 1 and 2 pretty well right but was badly 
astray in clauses 8 and 4. This overlooks the fundamental differ- 
ence between sections 1 and 2 and sections 8 and 4the latter 
making more or less specific and restricted changes in the law, 
while the former set out to replace a basic principle of the common 
law with a new principle. The essence of the Committee’s recom- 
mendation was (para. 76) that “in order to get away from the 
discussion which had been provoked in the past by the term 
‘unusual danger,’ and to give the courts greater freedom to 
decide each case in accordance with its real merits, the duty would 
best be redefined... .”? There are two points here. The first is the 
reference to the discussion provoked by the term “ unusual 
danger ’—a term taken from the judgment of Wiles J. in 
Indermaur v. Dames. It may be thought that a good deal of the 
trouble with the old law about invitees and licensees arose 
precisely because the courts had fallen into the way of construing 
the language of this judgment as if it were language contained in an 
Act of Parliament. This practice was indeed referred to and in 
terms repudiated in four of the opinions delivered in the House of 
Lords in London Graving Dock Co., Ltd. v. Horton *°—at page 745 
by Lord Porter, at page 751 by Lord Normand, at page 761 by 
Lord MacDermott and at page 779 by Lord Reid; but as between 
Lords Porter and Normand on the one hand and Lords MacDermott 
and Reid on the other there is a marked difference of emphasis in 
the repudiation, and in the relatively short opinion of Lord Oaksey, 
in which he joined with Lord Porter and Lord Normand to allow 
the appeal, the final sentence begins “‘ As I read the words of 
Willes J.” The majority in fact all treated or came near to treating 
the language of Willes J. as a binding statement of the law— 
thereby producing a result which the Law Reform Committee 
(para. 77 (i)) regarded as unjust. 

What the Committee asked the draftsman to do (as brought out 
by the second part of the quotation from their report in the last 
paragraph above) was to sweep away the judgment of Willes J., 
and let the courts make a fresh start with a principle which they 
could adapt to the varying circumstances of each case. This comes 
near to asking for the impossible—particularly when it is coupled 
with a recommendation (para. 78) that there should be an attempt 
to codify this branch of the law. It is in effect hoping to replace 
a principle of the common law with a new principle of the common 
law: instead of having the judgment of Willes J. being construed 
as if it were a statute, one is to have a statute which can be 
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construed as if it were a judgment of Willes J. The difficulties of 
this are admirably exposed in the minority report of Diplock J. 
(as he is now). In the result the draftsman described clauses 1 and 
2 of his first draft as ‘“ an exercise in saying nothing ”—certainly 
it was the sort of exercise which depends essentially on not saying 
too much. In fact by far the greater part of the discussion with 
members of the Committee centred on these two clauses rather 
than on clauses 8 and 4, and the relatively slight changes made in 
the earlier clauses in the light of this discussion are capable of 
having a much more profound effect on the law than the more 
extensive rewriting in clauses 8 and 4, 

As it happened, any less radical approach to the main problem 
dealt with by clauses 1 and 2 of the Bill might have led to 
considerable embarrassment on the publication, while the Bill was 
before Parliament, of the report of Slater v. Clay Cross Co., Ltd.*1 
in the Court if Appeal. This was not a case of occupiers’ liability 
at all °°; but part of the argument had proceeded as if it were, and 
the leading judgment, delivered by Denning L.J. and concurred in 
generally by the other members of the court, contained two very 
material passages. First he said **: 


“ The Law Reform Committee has recently recommended 
that the distinction between invitee and licensee should be 
abolished; but this result has already been virtually attained 
by the decisions of the courts. . . . The duty of the occupier 
is nowadays simply to take reasonable care to see that the 
premises are reasonably safe for people lawfully coming on to 
them: and it makes no difference whether they are invitees or 
licensees.” 


Secondly, in dealing with the defence of volenti he said *: 


“ Even in cases which concern the condition of premises like 
London Graving Dock Company Ltd. v. Horton which was 
mentioned to us, knowledge of the danger is only a bar where 
° the party is free to act on it, so that his injury can be said to 
be due solely to his own fault. I tried to explain as much in 
Greene v. Chelsea Borough Council ® and Cuthbert v. Mason 
(unreported).”? 
The first of these passages of course went to the root of the 
Committee’s Report, which rested on the premise that the distinc- 
tion between invitee and licensee, recognised and acted upon as it 
had been by the House of Lords as recently at least as Jacobs v. 
L.C.C.,*° still had validity, even if some decisions had tended to 
blur it. The second passage appeared for the first time to give the 
authority of the whole Court of Appeal to a view of Horton’s case 
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in direct conflict with that taken by the Committee **7—“ for the 
first time ” because the draftsman at least had been unaware of the 
unreported case of Cuthbert v. Mason, and in Greene v. Chelsea 
Borough Council Denning L.J. was alone in dealing with the appeal 
on the ground that the plaintiff knew of the danger but did not 
voluntarily accept it: both the other members of the court 
proceeded on the ground that the plaintiff did not know of the 
danger. 

Every lawyer of course has to take the chance that he will be 
faced in mediis rebus with a new decision seeming to stand the 
whole of the relevant law on its head; but this kind of situation 
has particular embarrassments for the draftsman. He has to aim 
at producing a Bill which, if passed, will be effective however the 
law may develop (bearing in mind the rule that Parliament 1s 
presumed to legislate in the light of the latest decision) and which 
the Lord Chancellor and Law Officers will be prepared ‘to warrant 
if challenged in Parliament. The committee on a Bill being at best 
an unsatisfactory forum for legal argument even between Law 
Lords, the temptation is strong to insure (and on occasions over 
insure) against trouble, at the expense inevitably of clarity. 

There are of course many other Bills not emanating from the 
stables of the Law Revision and Law Reform Committees which 
fall under the general description of Law Reform Bills. Among 
recent instances are the Cheques Act, 1957,8 the Defamation Act, 
1952, and the Law Reform (Personal Injuries) Act, 1948.*° 
Anyone who is interested in the tribulations of the draftsman of a 
Law Reform Bill on a subject in which distinguished lawyers have 
previously interested themselves could with advantage refer to the 
debates in the Lords in December 1947, on the Bill for the last- 
mentioned Act,*! in the course of which Counsel’s accurate and 
elegant version of the main proposition in clause 1 was first 
compared unfavourably with Mr. Asquith’s Bill of 1898, and 
subsequently discarded in favour of a draft derived from a Bi 
introduced in the Commons by Mr. Greaves-Lord (as he then was) 
in 1988. He may also care to reflect a moment on a recent decision 
on section 2 of the same Act, namely Hultquist v. Universal 
Pattern & Precision Engineering Co., Lid.*? This was the sixth 
case dealing with a particular point on that section—a relatively 
simple enactment, which is only just over a page in length, and 
deals with the point specifically and, as the Court of Appeal thought, 
plainly in subsection (6). He might well wonder, as it seems did 
Sellers L.J. in Hultquist’s case (p. 892), whether until that case 
37 Cf. para. 21 of their Report. 

885 & 6 Elz. 2, c. 81. 
39 15 & 16 Geo. 6 and 1 Eliz. 2, o. 66. 
40 11 & 12 Geo. 6, c. 41. 


41 Parl. Deb., Vol. 152, col. 1188, Vol. 188, col. 249. 
42 [1960] 2 W.L.RB. 886. 
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reached the Court of Appeal, any of those concerned in any of the 
six cases had read to the end of the section—and might perhaps 
take a fresh view of Sir Carleton Allen’s words (quoted above) 
about “ the ingenious and diverting manner [in which] so many of 
our statutes produce the opposite effect of that which was 
intended.” 


Nok. Hurron.* 


* 5.0.8.; First Parliamentary Counsel to the Treasury. 


SOME PROPOSALS FOR REFORM IN 
THE LAW OF EVIDENCE 


INTRODUCTION 


Various proposals for the reform of the law of evidence will be 
considered under the heads of spouse witnesses, the Criminal 
Evidence Act, 1898, previous statements of witnesses, the rule 
against hearsay and exceptions to the hearsay rule. The article 
concludes with brief references to other desirable reforms, a reform 
which cannot be effected by legislation and the need for codifica- 
tion. This is a formidable list, but it has nevertheless been 
necessary to relegate to footnotes several further matters which 
ought not to escape the reformer’s eye. The truth is that there 
are a great many parts of the law of evidence which are in need of 
reform. So much is this the case that an academic lawyer may 
perhaps be pardoned for wondering whether there is not, after all, 
something to be said for the cynical view that the law of evidence 
works as well as it does in practice because it is largely disregarded. 
Be that as it may, it is only fair to the existing law for someone 
who is to embark on an enumeration of its deficiencies to point out 
that he will be mainly concerned with cases which are a little 
outside the ordinary run, and that the present system has great 
merits. After all, it is such current rules as that which generally 
precludes any reference to the accused’s misspent past, the rule 
against hearsay and the rules governing the examination of 
witnesses which make an English criminal trial the satisfying 
spectacle that it is when contrasted with some trials abroad. But 
complacency is something to be avoided at all costs. In spite of 
the antiquity of some of its parts and its utterly haphazard growth, 
our law of evidence has many good points, but it is very far from 
perfect and that is one reason why this article has been written. 


Spouse WITNESSES 


« The court desires to say that the confusion in regard to the 
matter is such that it is earnestly to be hoped that the legislature 
will pass a short Act that would put the matter beyond all doubt 
in the interest of those who have to administer justice.” + These 
words were spoken by Darling J. in the Court of Criminal Appeal 
as long ago as 1912, and the subject was the law relating to the 
competence and compellability of the accused’s spouse. Since the 
words were spoken, there has been no short Act of Parliament on 


1 R. v. Acaster (1012) 7 Cr.App.R. 188 at p. 191. 
82 
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the lines suggested, and the case law on the subject has been 
further complicated by the decisions of the Court of Criminal 
Appeal in R. v. Lapworth * and R. v. Algar.’ 

In the following account of the existing law, it will be con- 
venient to speak simply of the position of the accused’s wife when 
criminal cases are considered, and of the defendant’s or co- 
respondent’s wife when stating the law applicable to a civil case, 
although the rules concerning the competence and compellability 
of spouses are the same for husbands and wives. 

So far as civil cases are concerned, the effect of the Evidence 
Amendment Act, 1858, and the Evidence Further Amendment Act, 
1869, is generally assumed to be that the defendant’s wife is 
competent and compellable in all proceedings. The Act of 1858 pro- 
vides that, except as thereinafter excepted, the husbands and wives 
of the parties to any proceedings shall be competent and 
compellable. The exceptions relate to criminal proceedings and 
proceedings instituted in consequence of adultery. Criminal 
proceedings are now covered by the Criminal Evidence Act, 1898. 
The second exception was repealed by the Act of 1869, but it goes 
on to provide that the spouses of parties to proceedings instituted 
in consequence of adultery shall be competent to give evidence in 
those proceedings. There is not a word about compellability, and 
it is hardly surprising that doubts should have been entertained in 
some quarters as to whether the co-respondent’s wife is a compell- 
able witness in a divorce case. Although these doubts have for the 
most part been dispelled by the decision of the Court of Appeal in 
Tilly v. Tilly,* there is no denying that the relevant statutory 
provisions could be more clearly expressed.” The obscurity of the 
provisions relating to proceedings instituted in consequence of 
adultery pale into insignificance when contrasted with the diffi- 
culty, shortly to be discussed, of justifying the commonly accepted 
view that the defendant’s divorced wife is competent and compell- 
able in all civil cases. 

In criminal cases, the accused’s wife is a competent witness for 
him and, with his consent, for his co-accused in all proceedings. 
Without the consent of the accused, his wife is competent for his 
co-accused as well as for the prosecution in the proceedings specified 
in the schedule to the Criminal Evidence Act, 1898, to which 
additions have been made from time to time. Competence does 
2 [1981] 1 K.B. 117. 

8 [1984] 1 Q.B. 279. 

4 [1049] P. 240, criticised in Cowen and Carter, Essays on the Law of Evidence, 
p. 220, et seq. Even if the learned authors’ criticisms of the decision that the 
respondent in divorce proceedings, and hence also the co-respondent's wife, is 
compellable are not accepted in full, there is great force in their subsequent 
criticisms of the privilege against ranulas | questions concerning marital 
intercourse which exists in all proceedings under s. 82 (2) of the Matnmonial 
Causes Act, 1950. The repeal of this subsection may therefore be numbered 
among the desirable reforms in the law of evidence. 


The relevant provisions are now sg. 82 (8) of the Matrimonial Causes Act, 
1950, and s. 8 of the Evidence Further Amendment Act, 1869. 


Vor. 24 2 
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not imply compellability in the criminal cases which have been 
stated thus far, but, in proceedings falling within the Evidence Act, 
1877,° crimes of personal violence against the wife and, probably, 
treason, the accused’s wife is compellable for the prosecution, the 
accused and his co-accused. The above dogmatic statement of the 
law is based on the Criminal Evidence Act, 1898, the decision of 
the House of Lords in Leach v. R., and the decision of the Court 
of Criminal Appeal in R. v. Lapworth.® There is room for debate 
at a number of points, notably with regard to the cases, other than 
those covered by the Evidence Act, 1877, in which the accused’s 
wife is compellable, for these are dependent on the common lew. 
The original scheme of the Schedule to the Act of 1898 seems to 
have been to make the accused’s wife competent (if not com- 
pellable) ° in those cases in which justice would often fail to be 
done if she could not be called. Offences against children were 
therefore prominent among the original scheduled cases. Some of 
the additions to the schedule seem to have been arbitrarily selected. 
For instance, it is difficult to justify the present law according to 
which a wife may testify against her husband if he is charged with 
contravening the National Insurance Act, 1946, although she can- 
not do so if he is charged with writing a letter threatening to 
murder her contrary to section 16 of the Offences Against the 
Person Act, 1861.° 
In R. v. Algar 1! counsel for the defence conceded and the Court 
of Criminal Appeal confirmed that the accused’s divorced wife is 
incompetent to testify for the prosecution with regard to matters 
occurring during the marriage when the charge is one of forging 
his wife’s cheques, and thus defrauding her bank. The couft 
accordingly quashed Algar’s conviction on such a charge because 
the evidence of his former wife had been received at the trial. The 
marriage had been annulled before the proceedings were initiated, 
but it was a voidable marriage and Mrs. Algar’s evidence related to 
the question whether she had authorised her husband to sign hes 
cheques during its subsistence.* The decision appears to be 
something very like a fraudulent spouse’s charter of immunity in 
cases in which authorisation is raised as a defence to a charge of 
forging the other spouse’s cheques, for, to say the least, the defence 
will be a difficult one to rebut beyond reasonable doubt in the 
absence of that spouse’s evidence. Nevertheless, if it is really 
6 These are proceedings for public nuisance and sre unimportant in the present 
z [1012] A.C. 906, 
8 [1981] 1 K.B. 117. 
ə It was commonly supposed that the accused's wife was compellable in the 
scheduled cases before Leach v. R. [1912] A.O. 805. 
10 R. v. Yeo [1951] 1 All E.R. 864. 
11 [1054] 1 Q.B. 279. Some of the problems raised by this decision sre discussed 
in an article by the present writer in [1969] Criminal Law Remew 262, and 
several of the conclusions reached in that article are criticised by an anony- 


mous writer at p. 686. 
12 This appears from the anonymous article mentioned in the last footnote. 
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necessary to pay scrupulous regard to the decision in one case, 
reached as long ago as 1802, and to everything said in arriving at 
that decision, merely because it has never been challenged, the 
Court of Criminal Appeal was bound to decide R. v. Algar as it 
did. In Monroe v. Twistleton, an action of assumpsit, the defen- 
dant’s former wife had been divorced by Act of Parliament, and 
she was held to be incompetent to testify on behalf of the plaintiff 
to matters occurring during her marriage. ‘‘ She was at that time 
bound to secrecy; what she did might be in consequence of the 
trust and consideration reposed by her husband; and miserable 
indeed would the condition of a husband be, if, when a woman is 
divorced from him, perhaps for her own misconduct, all the occur- 
rences of his life, entrusted to her while the most perfect and 
unbounded confidence existed between them, should be divulged 
in a court of justice. If she might be a witness in a civil proceed- 
ing, she might equally be so in a criminal prosecution.” The 
decision of the Court of Criminal Appeal in R. v. Algar can be 
supported on the following lines: In Monroe v. Twistleton the 
judge, Lord Alvanley, was clearly of the opinion that a divorced 
spouse was incompetent in criminal as well as civil proceedings to 
testify to matters occurring during her marriage to the accused. 
This opinion must be taken to represent the common law. The 
statutes of the middle of the nineteenth century relating to the 
competence and compellability of the spouses of parties do not 
apply to criminal cases. The Criminal Evidence Act, 1898, does 
not render the accused’s wife competent for the prosecution in 
charges of forgery in which her bank is the defrauded party, 
therefore the accused’s divorced wife is just as incompetent in 
such a case as she was in 1802. 

Reflection on R. v. Algar prompts a question concerning the 
law relating to the competence and compellability of the defen- 
dant’s divorced wife in a civil case. Suppose it is proposed to call 
her to testify to something which occurred during her marriage to 
the defendant and that an objection is taken to her competence 
to do so on the authority of Monroe v. Twistleton. How should 
the objection be met? Reference might be made to the Evidence 
Act, 1848.14 This statute provides that no person shall thereafter 
be excluded from giving evidence by reason of interest. The 
statute applies to civil and criminal proceedings alike, but it 
expressly declares that it shall not render competent any party to 
any proceeding, or the husband or wife of such persons. The ban 
in the case of parties to civil proceedings was removed by the 
Evidence Act, 1851, and the Evidence Amendment Act, 1858, 
removed the ban in the case of the husbands and wives of parties 
to civil proceedings." The argument in favour of the view that 
18 (1802) Peake Add. Cas. 219. 

14 This 1s suggested ın the anonymous article mentioned ın note 11. 


15 Subject, in each case, to exceptions removed by the Evidence Further Amend- 
ment Act, 1869. 
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the Act of 1848 renders the defendant’s divorced wife. competent 
and compellable would be on the following lines: the incompetence 
at common law of the defendant’s wife was due to interest, incom- 
petence through interest was abolished in 1848 and the exception 
contained in the statute of that year relating to the husband and 
wife of a party is confined to present husbands and wives. This 
argument is fraught with many difficulties. In the first place, it 
is by no means clear that the incompetence of a party’s spouse at 
common law was due to interest,t® secondly, if it was due to 
interest, the interest would not have existed, in the case of a 
divorced spouse, at the time of the proceedings, thirdly, the com- 
missioners on common law procedure thought that Monroe v. 
Twistleton was still law in 1858,1" and finally, if the Act of 1848 
removed the incompetence of a divorced spouse, R. v. Algar must 
be taken to have been wrongly decided because the Act applies to 
criminal as well as civil proceedings.** 

An alternative method of countering the objection to the compe- 
tency of the defendant’s divorced wife would be to rely on the 
Evidence Amendment Act, 1858. The husbands and wives of 
the parties are made competent and compellable by section 1 of 
this statute, and it is not altogether unreasonable to contend that 
the word “ wife ” includes a divorced wife called upon to testify 
to matters occurring during her marriage. Strained as such a 
construction is, it seems to be a sounder basis of the competency 
of the defendant’s divorced wife than the Evidence Act, 1848. It 
is, however, subject to the difficulty that, in Shenton v. Tyler,’ 
the Court of Appeal construed the word “* wife ” in section 8 of the 
Act of 1858 so as to exclude a widow or a divorced person. 
Section 8 provides that no husband shall be compellable to disclose 
any communication made to him by his wife during the marriage, 
and no wife shall be compellable to disclose any communication 
made to her by her husband during the marriage. There is no 
insuperable objection to the same word bearing different meanings 
in different sections of the same statute, but it is difficult to feel 
complete confidence in such a construction in the absence of any 
authoritative decision in support of it. 

If neither the Evidence Act, 1848, nor the Evidence Amend- 
ment Act, 1858, renders the defendant’s divorced wife competent, 
she remains incompetent to testify to matters occurring during her 
16 In Vol. IX of his History of English Law, Sir William Holdsworth says that 

we must probably bring under this category of exclusion the disqualification 

of husband and wife to testify on one another’s behalf (p. co But he 
recognises that Coke justified the disqualification partly on the ground that 

a permission to testify might stir up dissension, and it is this point which is 

stressed in R. v. The Inhabstants of Cliviger (1788) 2 T.R. 263. 
1T See their second report at p. 12. 

18 The submission ın the anonymous article mentioned in note 11 1s that R. v. 

Algar was wrongly decided. The Court of Oriminal Appesl was certainly not 


bound to follow Monroe v. Twtstleton under the doctrine of precedent. 
19 [1989] Oh. 620. 
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marriage on the authority of Monroe v. Twistleton, a case decided 
when divorce was almost unknown. 

The foregoing account of the law relating to spouse witnesses 
shows that it is based on chaotic statutory provisions, the construc- 
tion of which has been confused by case law. It is difficult to 
believe that anyone would deny the need for a clarifying Act of 
Parliament such as that recommended by Darling J. nearly fifty 
years ago. Although there is more room for argument on the 
question what the law ought to be, the suggestions that the 
defendant’s wife (including his divorced wife) should be plainly 
declared to be both competent and compellable in all civil cases, 
and that the accused’s present wife should be competent for the 
accused, his co-accused and the prosecution in all criminal proceed- 
ings are likely to command a large measure of support. The same 
is surely true of the suggestion that the accused’s divorced wife 
should be both competent and compellable for either the prosecu- 
tion or the defence. At this point agreement would no doubt 
cease. Ought the accused’s present wife to be competent for a co- 
accused without the accused’s consent? Should the accused’s pre- 
sent wife be compellable as well as competent for both prosecution 
and defence in all criminal proceedings? Ought the accused’s present 
wife to be compellable in the case of crimes of violence committed 
against her by her husband? These are all questions which would 
have to be considered by the draftsman of the suggested statute 
which is surely one of the most overdue reforms in the law of 
evidence.” 


. THE CEIMNaAL Evyipence Acr, 1898 


An alteration of the present law concerning the competence and 
compellability of the accused’s spouse would involve an amendment 
of the Criminal Evidence Act, 1898. Some further amendments 
may be suggested, although the matter is one on which a wide 
Variety of views is entertained. Ought the accused to be obliged to 
enter the witness-box in order to be questioned by counsel for the 
prosecution? Should he, in other words, be deprived of his privi- 
lege not to testify? Is there any point in preserving the accused’s 
right to make an unsworn statement from the dock? Should the 
judge, as well as counsel for the prosecution, be prohibited from 
commenting on the failure of the accused or his spouse to give 
evidence for the defence? Ought the privilege with regard to 
matrimonial communications conferred by section 1 (d) in the same 
20 For what ıt is worth, the writer's answer to the first question is yes, because 
the control of one spouse over the conduct of the other is and ought to be 
limited. The wnter’s answer to the second question is no, because the risks 
of jury and matrimonial dissension consequent on compulsion, together 
wi tho possible shock to public opinion at the spectacle of a wife being 
compelled to criminate her husband, exceed the risk of a failure of justice ın 
the absence of compulsion. The writer's answer to the third question is yes, 
but he must confess that he does not regard the matter as by any means self 
evident. 
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terms as those already quoted from section 8 of the Evidence 
Amendment Act, 1858, to be extended so as to protect widows, 
widowers and divorced persons from being obliged to disclose 
communications made to them by their spouses while they were 
married? #1. With the exception of the accused’s right to make an 
unsworn statement, which is not a matter of any great importance, 
there does not seem to the writer to be a strong case for a change 
in the law on any of these points, but, in each instance, the 
proposal for a change has powerful advocates.” As far as the 
everyday administration of the criminal law is concerned, all 
the above questions are trivial in contrast with the question 
whether proviso (f) to section 1 should be redrafted and, if so, to 
what extent? 

As is well known, proviso (f) is the second and more important 
half of the compromise enacted in 1898. If the accused when 
giving evidence were to have been placed in precisely, the same 
position as the ordinary witness, he would have been treated too 
favourably when he came to be cross-examined because he could 
have refused to answer questions on the ground that the answers 
might incriminate him. In cases in which he had a criminal record, 
it was felt that the accused would have been treated too unfavour- 
ably had he been exposed to the full rigours of cross-examination 
to credit in which a previous conviction for any offence might be 
put to and proved against him under the Criminal Procedure Act, 
1865.22 The first of these difficulties was met by section 1 (e) which 
permits questions in cross-examination notwithstanding that they 
tend to criminate the accused as to the offence charged. Section 
1 (f) meets the second difficulty by providing that, subject to 
exceptions, the accused may not be asked any question tending to 
show that he has committed or been convicted of or been charged 
with any offence other than that wherewith he is then charged or 
is of bad character. Without this proviso, the practical effect of 
the Act, in cases in which an accused who has a record goes int 
the witness-box, would have been to annihilate the rule that 
21 If the privilege were extended, there should be a corresponding alteration of 

B. 8 of the Evidence Amendment Act, 1853. The text assumes that the con- 

struction placed on this section ın Shenton v. Tyler [1989] Ch. 620, governs 

s. 1 (d) of the Act of 1898. It is sometimes suggested that the privilege 

should be extended so as to make it the jomt privilege of both spouses, 

incapable of waiver by one alone. 

22 The abolition of the accused's privilege not to testify is advocated by Professor 
Z. Cowen in 18 M.L.R. 878, and by Dr. Glanville Williams, The Proof of 
Gutlt, 2nd ed., Chap. 8. See also the dissentient opinion ın the recent report 
by ‘' Justice ” on the investigation of offences. Some extension of the privilege 
with regard to marital communications appears to be advocated in an unsigned 
note in 65 L.Q.R. 829. The judge ıs prohibited from commentmg on the 
accused’s failure to testify ın some Commonwealth statutes. 

28 Quite apart from the position of the accused, there is a case for reforming the 
English law so as to make it conform to r. 21 of the Umform Rules of 
Evidence according to which ‘‘ Evidence of the conviction of a witness for a 


crime not myolving dishonesty or false statement shall be inadmisstble for the 
purpose of impairing his credibility.”’ 
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evidence is inadmissible if it is only relevant because it tends to 
show that the acctsed is the kind of man who might have 
committed the crime charged. 

The first exception relates to cases in which proof that the 
accused has committed or been convicted of another offence is 
admissible evidence to show that he is guilty of the offence charged. 
The intention is to allow cross-examination on the accused’s bad 
acts on other occasions and bis previous convictions when these 
are admissible against him in chief as they are, in the case of bad 
acts, when they do more than show that the accused is the kind 
of man who would commit the crime charged, and, in the case of 
previous convictions, by virtue of various statutory provisions. 
The intention of the exception is sensible enough, but the drafting 
leaves something to be desired for there is no provision for cross- 
examination on previous charges or acts tending to show bad 
character which do not amount to crimes, although these matters 
may sometimes be proved against the accused in chief on account 
of their relevance to particular issues in the case. For example, 
it may be permissible to prove in chief that the accused has com- 
mitted adultery or seduced a girl above the age of sixteen. It 
seems odd that he should not be liable to be cross-examined on 
such matters if he denies them in his evidence in chief, but the 
cross-examination is difficult to justify on a literal construction of 
the first exception to proviso (f) and the others might be inapplic- 
able.*4 

Two matters which are best considered separately are covered 
by the second exception. First comes the case in which the 
accused puts his character in issue by asking questions of the 
witnesses for the prosecution in order to establish his good character 
or by giving evidence of good character himself or through others. 
Here again the intention of the exception is very sensible. It would 
plainly be absurd to allow a scoundrel to leave the jury with the 
‘impression that he is a man of untarnished reputation when he has 
a number of previous convictions. But there is an urgent need for 
further statutory provisions with regard to evidence of character. 
These would cover cases falling outside the Criminal Evidence Act, 
1898, in which the accused does not give evidence but contents 
himself with calling a character witness or cross-examining the 
Crown witnesses with regard to his character, as well as the more 
frequent cases coming within the Act of 1898. It is submitted 
that the statute should provide that the accused’s evidence of 
character should be confined to traits rendering it improbable that 
he committed the crime charged and that the prosecution’s powers 
of cross-examination or calling evidence in rebuttal should be 
limited to traits rendering it probable that the accused did commit 
34 These pomts are developed by the writer in 76 L.Q.R. 637. The discussion in 


Cross, Hodence, pp. 315-317, 1s somewhat confused and must now be read 
subject to R. v. Coker [1960] 2 W.L.R. 886. 
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the crime charged. If there really is “ no such thing known to 
our procedure as putting half a prisoner’s character in issue and 
leaving out the other half,” 235 the sooner such a thing becomes 
known to our procedure the better. It is right that a person 
charged with rape who gives evidence of his good character for 
chastity should run the risk of cross-examination concerning his 
previous convictions for offences involving unchastity,. but it is 
utterly wrong that he should run the risk, as he does under the 
present law, of cross-examination about his previous convictions 
for larceny. 

The other matter covered by the second exception to proviso (f) 
is a case in which “‘ the nature or conduct of the defence is such 
as to involve imputations on the character of the prosecutor or the 
witnesses for the prosecution.” This is the most controversial part 
of the entire proviso. Some would say that it should be repealed, 
leaving an accused with a record free to denigrate the prosecutor 
and his witnesses without fear of cross-examination.”° ‘Others are 
in favour of some degree of redrafting,?” while others consider the 
present position a satisfactory one. The main difficulty is occa- 
sioned by the fact that the very plea of not guilty is, in most cases, 
some kind of imputation on the character of the prosecutor or his 
witnesses on account of the insinuation that at least one of them 
is a liar. The courts have avoided such a broad construction by 
insisting that the accused does not lose his shield by a mere denial, 
however emphatic, of the prosecution’s case. There must be some 
further allegation of disreputable conduct on the part of one or 
more of the Crown witnesses, although it seems that the suggestion 
that the witness is a persistent liar, as opposed simply to being a 
liar in the particular case, will suffice.?® 

Beyond this comparatively restricted construction of the word 
c imputations,” there have, as Mr. R. N. Gooderson observed in 
a recent broadcast, been three different approaches to the problem 
presented by this part of the proviso. The first is to disallow thé 
cross-examination if the imputations were made in the legitimate 
furtherance of a particular defence. In effect, this involves altering 
the wording of the proviso by omitting reference to the “‘ nature 23 
as opposed to the “ conduct ” of the defence, and by adding some 
such phrase at the end as “‘ save those imputations which are 
necessary for the proper development of a particular defence.” The 
approach has found favour in cases in which consent has been 
pleaded in answer to a charge of rape,*® but it is disapproved in 
one of the most recent judgments on the subject in the Court of 
ms ; — 

ee, ee 
26 Glanville Williams, The Proof of Guilt, 2nd ed., pp. 186-191. 


27 Œ. D. Nokes, 22 M.L.R. 511; see also recommendation 4 of the report cited 
supra, note 22. 


28 R. v. Rappolé (1911) 6 Cr.App.R. 156. 
29 R. v. Turner [1944] K.B. 468. 
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Criminal Appeal. The second approach has been to allow the 
cross-examination whenever serious imputations are made against 
the prosecutor or his witnesses, but to direct the jury that they 
must only consider the accused’s record when estimating the credit 
to be attached to his evidence and that they must not infer his 
guilt on the occasion under investigation from the fact that he has 
been guilty of other crimes on other occasions. The drawback of 
this approach is that it sometimes calls upon the jury to perform 
a well-nigh impossible task. The direction is probably of most 
value in the frequently recurring case in which the accused alleges 
that some part of his initial statement to the police which might 
be construed as an admission, or the entirety of a full confession of 
guilt, was improperly obtained. It is then possible for the judge 
to isolate the issue in his direction to the jury by telling them only 
to consider the accused’s record in determining the weight to be 
attached to his allegations against the police.*! In the case of 
partial admissions, the jury may think that they were not impro- 
perly obtained and yet remain in reasonable doubt as to the 
accused’s guilt on other grounds, while, in the case of a full con- 
fession, its voluntary character is, it seems, even for the jury, to 
be a separate issue from its truth.*? 

Moreover the accused will already have had an opportunity of 
contesting that issue before the judge alone. In other cases, the 


30 R. v. Cook [1959] 2 Q.B. 840. There is no doubt that the first approach 
mentioned in the text has led to conflicting decisions, as was pointed out by 
the Court of Criminal Appeal in Qook’s case, but one of the mysteries of this 
branch of the law ıs the scant res paid to a statement of Lord Simon m 

e Stirland v. D.P.P. [1944] A.C. $15. The fourth of the propositions with 
which Lord Simon concluded his speech was that “an accused is not to be 
regarded as depriving himself of the protection of the section because the 
Proper conduct of his defence necessitates the making of injurious reflections 
on the prosecutor or his witnesses.” 

31 This is what happened in R. v. Oook (supra) where the trial judge told the 
jury he was sure they would not be prejudiced by the fact that the accused 

e admitted to being convicted of criminal offences. He later said ‘when 
allegations are made against police officers, or indeed against any other 
witness for the prosecution, you should consider who is the person who 18 
making them, and for that purpose you are entitled to take into consideration 
that he admits he is a convicted criminal. If you understand what I mean 
by that, 16 does not make it any more likely that he committed this erme, 
but it may mean that it is more unlikely that the allegations made against 
the police officers are true than if they were made by person of good 
character.” In the Court of Criminal Appeal this was said to have been a 
Proper direction on ‘' the limited effect of the appellant's bad character.” I 
am mdebted to the Registrar of the Court of Criminal Appeal for allowing 
me to see the papers in this case. 

32 Bee R. v. Bass [1968] 1 Q.B. 681, sed quaere. The question whether a con- 
fession was voluntary within the meaning of the somewhat technical rules of 
English law should be decided solely by the judge. It is the weight to be 
attached to a confession which should alone come within the province of the 
jury (see an article by the present writer in [1960] Criminal Law Review, 

. 385). Perhaps the rules governing the admissibility of confessions and of 
Giscovarias made in consequence of inadmissible confessions should be recon- 
sidered, see Cowen and Carter, a on the Law of Evidence, essays 2 and 
8, and Gotheb, 72 L.Q.R. 209. If the onus of proving that a confession was 
not voluntary was placed on the accused, the case for a total repeal of this 
part of proviso (f) would be stronger. 
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distinction between utilising the results of the accused’s cross- 
examination for the admissible purpose of shaking his credibility 
and for the inadmissible purpose of enhancing the probability of his 
guilt is apt to become little more than a legal quibble. This is 
particularly true of the class of case in which the jury has to 
choose between believing the accused when he says that he was 
not present on a particular occasion and the impugned witness 
who says that the accused was present. Nevertheless, the second 
approach has the merit of leading to some form of words by which 
the jury is instructed not to attach undue importance to the 
accused’s bad record. The third approach is to hold that the 
judge has a complete discretion whether to allow or disallow 
the cross-examination, and it is this approach which is now in 
favour. 

Perhaps the best solution of the problem would be to amend 
the proviso as contemplated by the first approach mentioned above 
so as to make it plain that the mere raising of a particular defence 
such as consent in the case of rape, self-defence ** or provocation ** 
does not deprive the accused of his shield, while leaving the judge 
free to exercise his discretion whether to allow the cross-examina- 
tion in other cases. When cross-examination is allowed, there is 
no reason why the direction contemplated by the second approach 
should not be given. The intention of this part of the second 
exception to proviso (f) is that there should be tit for tat at a 
criminal trial at which the accused gives evidence that the Crown 


33 R. v. Brown (1960) 44 Cr.App.R. 181, è decision of the Court of Criminal 
Appeal, suggests that, as a matter of law, this part of the exception te 
the proviso ıs brought into play by a plea of se -defence. In addition to 
alleging that the prosecutor was the aggressor, the accused, who was charged 
with mahciously causing grievous bodily harm, also suggested that the prose- 
cutor was drunk. It seems, however, that this was simply regarded by the 
Court of Criminal Appeal as something which justifies the Judge ın exercising 
his discretion to allow cross-examination. No reference appears to have been 
made to R. v. Biggin [1920] 1 K.B. 218, or to the discussion of that case 19 
R. v. Clarke [1955] 2 Q.B. 469 at p. 475, where ıt is suggested that even 
allegations of a homosexual assault in support of a plea of self-defence would 
not bring the exception into play as & matter of law. O'Hara v. H.M.A., 
1948 8.C.(J.) 90 suggesta that self-defence does not bring the exception into 
play ın Scotland. R. v. Brown, the trial judge used the following words 
to the jury: “You will not allow your knowledge of his (the accused's) past 
to sway your Joägment of the evidence given in this case. It is relevant only 
in your consideration of the suggestion that it was Wright (the prosecutor) 
who was the aggressor on this occasion.”” This was the only live issue before 
the jury, and the case illustrates how it is often impossible to draw a 
distinction between utilsng the effects of cross-examination under the 
Criminal Evidence Act, 1898, to discredit the accused and utilising them to 
demonstrate the probability of his guilt. The accused had several previous 
convictions for offences involving dishonesty, but it was only a conviction for 
violence which was put to hım before verdict. This suggests that the cross- 
examination was intended to go to probability of guilt, a p se for which 
it 18 sometimes said the cross-examination cannot be used on the authority of 
some remarks of Lord Sankey in Maawell v. D.P.P. [1985] A.C.’ 809 at p. 821. 
I am indebted to the Registrar of the Court of Criminal Appeal for having 
allowed me to see the papers in Brown’s case. 

34 Cf. R. v. Cunningham [1059] 1 QB. 288 at p. 200 and note by the present 
writer, 75 L.Q.R. 186. 


Jan. 1961 REFORM IN THE LAW OF EVIDENCE 48 


witnesses are not the kind of people to be believed on oath with 
the implication that he is that kind of person. This is reasonable 
enough, provided it is made plain that the proviso does not 
preclude the accused from raising certain defences without fear 
of an adverse exercise of the court’s discretion in the matter of 
cross-examination on his record, and provided that the judge con- 
siders it possible effectively to direct the jury not to use the 
accused’s record as the basis of an argument that he is the kind 
of man who would commit the crime charged. It is, however, 
readily understandable that there should be many who maintain 
that the total repeal of this part of section 1 (f) (ii) would be a 
safer course in the interest of the due administration of justice than 
the compromise of redrafting which has just been suggested. 

The third exception to proviso (f) is where the accused has 
given evidence against any other person charged with the same 
offence. Here again the intention is sensible for the accused is, 
quoad his co-accused, a witness for the prosecution. But it is open 
to question whether the drafting is not too narrow as it should be 
made to cover the case of a joint trial in which the offences charged 
are different.’ This is of course a small point because the contin- 
gency is a comparatively rare one, but it is hoped that enough has 
been said to show that there are some major issues on which there 
is at least a case for the redrafting of parts of the Criminal 
Evidence Act, 1898. 


Previous STATEMENTS OF WITNESSES 


The practical operation of three rules relating to the admissibility 
of the previous statements of witnesses is not altogether satisfac- 
tory, and the situation has not been as greatly improved by the 
Evidence Act, 1988, as might be supposed. The rules in question 
are: that which prohibits the proof of prior consistent statements 
(sometimes called the rule against self-corroboration), the rule that 
the prior inconsistent statements on which witnesses may be cross- 
examined are not evidence of the facts stated and the rule prohibit- 
ing a party from impeaching the credit of his own witness. As will 
be seen, a case can be made out for abolishing each of these rules, 
although a less drastic course would be to amend, extend and 
clarify some of the provisions of the Evidence Act, 1988. 


Prior CONSISTENT STATEMENTS 


The first rule was concisely stated by Nevill J. in the Court of 
Appeal in Jones v. South Eastern and Chatham Railway Com- 
pany’s Managing Committee ** when he said “‘ you are not entitled 
to give evidence of statements on other occasions by the witness in 
35 R. v. Roberts (1986) 25 Cr.App.R. 158. 


36 (1918) 87 L.J.K.B. 775 atp: 779. The most recent example is For v. General 
Medical Council [1960] 8 E.R. 255. 


bi 


44 THE MODERN LAW REVEW Vor. 24 


confirmation of her testimony.” The appellant was a charwoman 
who had unsuccessfully claimed workman’s compensation in respect 
of an injury to her thumb. She contended that the injury was 
sustained when she was working for the respondents, while the 
respondents contended that the appellant injured her thumb at 
home. The respondents called witnesses to prove admissions made 
by the appellant that her injury was sustained at home, but the 
trial judge nevertheless refused to allow her to call witnesses to 
confirm her evidence by swearing that she had told them that she 
had hurt her thumb while working for the respondents. The 
Court of Appeal held that the judge had acted correctly and 
accordingly dismissed the charwoman’s appeal against the rejection 
of her claim. 

The justification of the rule under consideration is usually said 
to be the risk that the evidence may be fabricated. In the oft- 
quoted and cynical words of Eyre C.B. “ the presumption is. . . 
that no man would declare anything against himself unless it were 
true; but every man, if he was in a difficulty, or in the view to any 
difficulty, would make declarations for himself.” ** Like so much 
of the reasoning on which our law of evidence is based, this may 
well be thought to belong to a bygone age, an age when the parties 
could not give evidence and when it was perfectly reasonable to 
hold that there was no such guarantee of the trustworthiness of a 
self-serving statement as would justify its reception as evidence of 
the facts stated under what would now be described as an exception 
to the rule against hearsay. The situation is entirely different when 
the party is before the court, as he is today, ready to be cross- 
examined with regard to his previous statement and the cireum- 
stances in which it was made. Even if the reasoning of Eyre C.B. 
remains valid at all, it can, and always could, only apply so as to 
exclude the previous consistent statements of a party, whereas the 
rule under consideration applies to all witnesses. 

A sounder and less cynical justification of the rule is that the 
confirmatory evidence is insufficiently relevant to warrant its recep- 
tion having regard to the collateral issues which might be raised 
concerning such matters as the precise terms of the previous state- 
ment and the circumstances in which it was made. Once it is 
realised that the whole question is one of relevancy, it is easy to 
see how the rule against the reception of prior consistent statements 
should be formulated. The proof of such statements ought to be 
prohibited if, and only if, the sole reason why they are relevant is 
that they tend to prove some degree of consistency on the part of 
the witness. Unfortunately the courts tend to treat the rule as 
something independent of the general requirement that, in order 
to be admissible, an item of evidence must possess a reasonably 
high degree of probative value. The result is that evidence which 
undoubtedly complies with this requirement is sometimes excluded. 


87 R. v. Hardy (1794) 24 St.Tr. 1065 at p. 1093. 
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For example, while everyone would agree that the fact that a wife 
denied a charge of adultery in telephone conversations two days 
after it was made is at most only remotely relevant as tending to 
confirm her testimony to the same effect, most people would take 
a very different view of a telephone conversation with a doctor 
immediately after the adultery was alleged to have taken place in 
which the ‘wife denied the charge and asked the doctor to examine 
her. Yet evidence of this nature was excluded under the rule 
prohibiting the proof of prior consistent statements in Corke v. 
Corke and Cook.®8 

A further reason for the abolition of this rule as a separate rule 
of evidence may be found in the difficulty of enumerating the 
exceptions to it. Statements forming part of the res gestae, 
statements made at such a time as rebut the cross-examiner’s 
suggestion that the maker’s testimony is a recent invention and 
complaints in sexual cases are obvious instances, but there may 
well be others.: For example, it is the common practice at a 
criminal trial to admit everything said by the accused when 
charged, including assertions favourable to his case which he 
repeats in his evidence. How is this eminently sensible and fair 
procedure to be justified as a matter of strict legal theory? As it 
has never been discussed, it is perhaps pointless to pursue the 
question. 

A further exception to the rule was created by the Evidence 
Act, 1988, and the present law would undoubtedly be improved 
by the adoption of the suggestions for amending that act contained 
in the final report of the Evershed committee.*® A further improve- 
ment would be effected by the extension of the statute to criminal 
cases. As things stand, the signed statement of a witness is 
admissible under the Act as tending to establish a fact of which 
direct oral evidence would be admissible, but there are several 
gestrictions. Not only must the statement be written and the 
proceedings civil, but it is also essential that the statement should 
not have been made by “a person interested at a time when 
proceedings were pending or anticipated involving a dispute as 
to any fact which the statement might tend to establish.” This 
restriction is contained in section 1 (8) of the Act, and its effect 
is that the previous statement of a party is usually inadmissible 
if in his favour. The repeal of section 1 (8) is the principal 
proposal of the Evershed committee with regard to the Evidence 
Act, 1988. Its adoption could hardly lead to the wholesale tender- 
ing of valueless signed statements in confirmation of the maker’s 
testimony because the judge has a discretion to exclude any 
statement under section 1 (5) of the Act where there is a jury, 


38 [1958] P. 93. The total abolition of the rule is advocated by J. A. Jolowicz 
ın & Note in (1958) C.L J., p. 145. 
39 (1958) Cmd. 8878. 
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and he is not obliged to attach any weight to a statement admitted 
under the Act. 


Prior INCONSISTENT STATEMENTS 


Unlike the rule prohibiting the proof of prior consistent statements, 
the rule that the previous inconsistent statements on which wit- 
nesses may be cross-examined are not evidence of the facts stated 
is confined to the statements of witnesses who are not parties. 
Subject to special rules governing confessions of crime, in any 
proceeding, civil or criminal, the oral or written admission of a 
party may be proved against him in cross-examination or by 
independent evidence, and it constitutes evidence of the truth of 
that which it asserts under an exception to the rule against hearsay. 
In the case of a witness who is not a party, however, statements 
inconsistent with his testimony which are admitted or proved to 
have been made by him are not evidence of the facts stated at 
common law, and this is so whether the proceeding in which 
they are tendered is civil or criminal. The tribunal of fact is not 
allowed to choose which to believe, the witness’s statement made on 
oath in court or his extrajudicial utterance. The unsworn statement 
may deprive the sworn of all probative value but, under the present 
law, this generally seems to be the maximum effect it can have, 
and the same is true of a deposition inconsistent with the subse- 
quent testimony of its maker.*® In the vast majority of cases, the 
operation of the present law is perfectly satisfactory. Hither the 
witness gives a plausible explanation of the contradiction between 
his testimony and his previous statement, in which case it may be 
safe to act on the testimony, or else he does not give a plausible 
explanation of the contradiction, in which case it will generally be 
unsafe to act on either of his assertions. The defect in the present 
law is that it makes no allowance for the occasional case in which 
the witness’s demeanour and things said by him in cross-examina, 
tion justify the belief that the previous statement is true. An 
instance would be provided by a case in which a witness first makes 
a statement in favour of one party and then, in consequence of a 
quarrel or else of pressure brought to bear by the other party, gives 
evidence which flatly contradicts his original statement. On being 
satisfied with regard to the quarrel or pressure, the tribunal of 
fact might well be convinced of the truth of the original statement 
but, as the common law stands, the tribunal may not act on that 
statement. 


40 This 1s the effect of R. v. White (1924) 17 Cr.App.R. 60, R. v. Birch (1924) 
18 Cr.App.R. 26, and R. v. Harris (1927) 20 Cr.App.R. 145, cases in which 
Crown witnesses’ evidence was inconsistent with a statement to the police or 
in & deposition, but, in Att.-Gen. v. Hitchcock (1847) 1 Ex. 91 at p. 99, 
Pollock C.B. seemed to think that the jury might choose which to believe, the 
witness’s testimony, or his previous statement. The rule was confirmed by a 
h coni of Criminal Appeal ın R. v. Golder and Others [1960] 1 W.L.R. 
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So far as civil cases are concerned, the Evidence Act, 1988, 
appears to have introduced a beneficial amendment of the common 
law provided the inconsistent statement is in writing and signed by 
the witness. When such a statement is properly before the court, 
as it is if admitted by the witness in cross-examination or proved 
by independent evidence, it is admissible to prove the facts stated 
under section 1 of the Act.*% 

It is in connection with the previous inconsistent statements of 
witnesses that a major improvement on the common law would 
be effected by the extension of the Evidence Act, 1988, to criminal 
cases. One of the most common instances in which a previous 
statement is contradicted in court by its maker is the criminal trial 
at which. a witness for the prosecution either repudiates what he 
had stated in writing to the police, or else resiles from the whole 
or part of his deposition. Under the present law, these documents 
are not evidence of the facts stated,‘? and there must be many 
instances in which a judge would be amply justified in directing 
the jury that they might treat them as such evidence. 

So far as the general rule that a witness’s inconsistent state- 
ments are no evidence of their truth is concerned, some reformers 
would no doubt rest content with the extension of the relevant 
provisions of the Evidence Act, 1988, to criminal cases, leaving 
inconsistent oral statements to have their present effect of neutral- 
ising the witness’s testimony, but others would say that whether 
the statements are oral or written, they should be admissible as 
evidence of the facts stated whenever this is warranted by the 
gircumstances of the case.** 


Toe IMPEACHMENT OF A Party’s Own WITNESS 


Before the Evidence Act, 1988, came into force, it was not possible 
for a party calling a witness to put to him in chief or in re-examina- 
etion a statement inconsistent with his testimony without first 
obtaining leave to treat the witness as hostile. If the witness may 
be treated as hostile, the examination proceeds like a cross- 
examination and no further question of the probibition on the 
impeachment of a party’s own witness arises. As long as the 
previous statement of a witness was inadmissible as evidence of 
the facts stated, there was some sense in prohibiting a party from 


41 Burnell v. British Transport Commusston [1956] 1 Q.B. 187 at p. 190. 

42 R. v. Fraser (1956) 40 Cr.App.R. 160, decides that, n any case of an mncon- 
sistent statement, counsel for the prosecution must hand the statement to the 
judge and ask leave to treat the witness as hostile. There 1s no suggestion 
that the statement can be used as evidence of the truth of its contents. The 
precise implications of Fraser's case may require consideration. Is the con- 
tradiction necessarily sufficient evidence of hostility? 

43 For what it ıs worth, this is the wnter’s opinion. Very often the previous 
statement is not denied. It ıs true that when the statement 1s denied, a 
collateral issue is raised, but this 1s just as liable to happen under the present 
law when the statement has to be proved under s. 4 of the Criminal Procedure 
Act, 1865. 
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putting it to his witness because his only object in doing so must 
necessarily have been to cast doubt on the veracity of the testi- 
mony. If the witness was merely unfavourable, in the sense that 
his evidence did not come up to his proof, although he showed no 
signs of unwillingness to tell the truth at the instance of the party 
calling him, that party might not discredit him, but he could call 
other witnesses to prove facts which contradicted his evidence. To 
quote Buller J., “‘ such facts are evidence in the cause, and the 
other witnesses are not called directly to discredit the first witness, 
but the impeachment of his credit is incidental and consequential 
only.” 44 
According to their literal meaning, the words of the Act of 1988 
render admissible as evidence of the facts stated the signed state- 
ment of any witness, favourable, unfavourable or hostile, consistent 
or inconsistent with his testimony. There is nothing in the statute 
suggesting that the statement may not be received at the instance 
of the party calling its maker if inconsistent with his testimony. 
It was, however, held by Barry J. in Cartwright v. Richardson,*® 
that the Act has not had this effect because it has not overruled 
“ the ordinary rules of procedure applicable in the trial of a civil 
action.” One Joyce was called as a witness for the defendant to a 
claim arising out of an accident to a workman at his work. When 
he was being cross-examined, Joyce said something with regard to 
the behaviour of a winch at the time of the accident which was 
inconsistent with a signed statement previously made by him to 
the defendant’s solicitors. Barry J. refused to admit this statement 
when the defendant’s counsel sought to prove it in the course of 
Joyce’s re-examination. Barry J. said “the only purpose of 
introducing this statement is to show that on an earlier occasion 
some portion of the account of the accident given by Mr. Joyce 
was differently described by him. If such evidence were admissible 
that might have the result of shaking the faith of the court in the 
evidence given by Mr. Joyce in the witness-box. That does not 
seem to me to be a proper use of the provisions of the Evidence 
Act, 1988.”? It is submitted that the statement was’ admissible 
under the statute because the purpose of putting it to Joyce in 
re-examination was not to discredit his testimony, but to exercise 
the defendant’s undoubted right to contradict Joyce’s testimony 
concerning the behaviour of the winch by other admissible evidence. 
In the words of Buller J., the impeachment of Joyce’s credit would 
44 (1767) Nisi Prius, 207. The present law is complicated by the notorious! 
bad drafting of s. 8 of the Criminal Procedure Act, 1865, which applies to bo 
civil and criminal cases. It 1s susceptible of a construction, which has never 
been apphed by the courts, prohibiting a party from calling, witness to 
contradict his previous witness without the leave of the judge. This was 
pointed out most forcefully by Williams J. and Cockburn O.J. jin Greenough 
v. Eccles (1859) 5 C.B. (N.s.) 786 at pp. 794 and 806. They were speaking of 
the corresponding section m the Common Law Procedure Act, (1854. Surely 


1t ıs time that some attention was paid to their words. 
45 [1955] 1 All E.R. 742. 
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have been “ incidental and consequential only.” If the Evidence 
Act has not overruled some of the ordinary rules of civil procedure, 
the rule that a previous inconsistent statement admitted by a 
witness in cross-examination is no evidence of the facts stated 
ought to have remained unaffected, but there is authority to the 
contrary.“* The view taken by Barry J. likewise seems to imply 
that a prior consistent statement should be inadmissible when none 
of the common law exceptions to the rule against self-corroboration 
is applicable, but a prior consistent statement has been admitted 
in just such a situation in at least one reported case.*7 It is 
evident, however, that there is room for two views with regard to 
the relation between the provisions of the Act of 1988 and the rule 
that party may not discredit his own witness. Accordingly it is 
submitted that the statute should be amended so as to remove all 
doubt that, notwithstanding the rule, it enables a party calling a 
witness to tender that witness’s previous statement as evidence of 
the facts stated, even when it contradicts the witness’s testimony. 
Such a provision should, like the other parts of the Act which have 
been discussed, be made applicable to criminal cases. 

If the foregoing suggestion was adopted, the rule that a party 
may not discredit his own witness would remain intact because a 
party would not be allowed to put the witness’s statement to him 
(unless the witness was hostile) for the purpose of directly suggest- 
ing that the witness is prevaricating. Many reformers would 
abolish the rule altogether, and allow a party to impeach the credit 
of his own witness by means of such matters as his previous 
convictions and known bad character as well as by reference to 
prior inconsistent statements. This has been justified in the United 
States on the ground that parties have to take their witnesses as 
they find them and the witness should be regarded as the court’s 
rather than that of the party calling him.*® It is hoped that it is 
something more than a sentimental attachment to the present 
bractice that leads the writer to believe that it is unnecessary to 
go to these lengths in England. 


Tre Route Acamst Hearsay 


The rule against hearsay only applies to cases in which a statement 
narrated by a witness or contained in a document is tendered as 
evidence of the truth of that which it asserts. Generally speaking, 
therefore, the reception of the previous statement of a witness does 
not raise a problem with regard to the hearsay rule because the 
statement is only tendered in order to establish the consistency or 
inconsistency of the witness’s previous utterances with his present 
testimony. The distinction between receiving the statement for 
48 Burnell v. British Transport Commission [1956] 1 Q.B. 187 at p. 190. 

47 Re Powe [1956] P. 110. 


48 American Law Inststute’s Model Code of Evidence, Introduction, p. 21. Bee 
also Uniform Rules, r. 20 et seq. 
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this purpose and receiving it as evidence of the truth of its contents 
may seem to be nothing more than a legal quibble, but it is no 
more of a quibble than the distinction to which reference has 
already been made between cross-examining the accused as to his 
credit and cross-examining him as to the probability of his guilt. 
In the vast majority of cases, it is equally true that no problem 
with regard to the hearsay rule is raised by the reception of a 
witness’s previous statement, whether that statement is proved 
or admitted by the witness himself in the course of his testimony, 
or whether the statement is proved by another witness. There 
are, however, two cases in which the previous statement of a 
witness is received as evidence of the truth of its contents. They 
are first, the reception of a statement under the Evidence Act, 
1988, in a case in which the maker of the statement is called as a 
witness, and second, the reception of a party’s admission in a 
case in which that party gives evidence. There is fairly general 
agreement that, in each of the above cases, the statement is 
received under an exception to the rule against hearsay when it is 
proved by another witness, but it is an open question whether 
the hearsay rule applies at all in these cases when the statement 
is proved by the person who made it, as when the maker of a 
statement received under the Evidence Act, 1988, had personal 
knowledge of the matters dealt with by the statement,*® and 
verifies his signature in the course of his testimony, or when a 
party acknowledges in evidence that he made the statement alleged 
to constitute an admission and then endeavours to explain it away. 
The answer to the question depends on the scope of the rule against 
hearsay. If the rule is confined to cases in which the court is asked 
to give credit to someone other than the witness who is testifying, 
the reception of the statement, proved by the person who made it, 
does not constitute an exception. It is simply an example of the 
reception of relevant evidence. If, on the other hand, the hearsay 
rule is not so confined, the statement and admission are received 
under an exception to it. 

The question raised in the last paragraph may be put with 
reference to rule 68 of the Uniform Rules of Evidence published 
in the United States in 1958: ‘‘ Evidence of a statement which is 
made other than by a witness while testifying at the hearing offered 
to prove the truth of the matter stated is hearsay evidence and 
inadmissible.” If this rule represents English law, the reception 
of the previous statement of a witness as evidence of the truth of 
its contents constitutes an exception to the hearsay rule, even 
when the statement is proved by the witness himself. If the 
reception of such a statement does not constitute an exception to 
the hearsay rule according to English law, rule 68 would, for our 
49 If the statement comes within s. 1 (1) (1) (b) (duty to record), it is received 


under an exception to the rule against hearsay on more or less any formula- 
ton of that rule. This point is overlooked in Cross, Evidence, pp. 461-452. 
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purposes, have to be amended so as to read “‘ evidence of a 
statement which is made other than by the witness who is testifying 
at the hearing offered to prove the truth of the matter stated is 
hearsay evidence and inadmissible.” 

It is quite impossible to say whether rule 68 does represent 
English law because the rule against hearsay has never been autho- 
ritatively formulated. This would be a matter of little or no 
consequence if it merely meant that there is some uncertainty with 
regard to the theory underlying the reception of the previous state- 
ment of a witness in two comparatively unusual situations, but the 
absence of some such formula as that contained in rule 68 leads to 
the rejection of statements by persons who are not called as 
witnesses on wholly erroneous grounds, however correct the actual 
decision may be. For example, in R. v. Gordon and Spencer,” 
the accused were charged with conspiring to steal cotton from a 
dock. At their trial, the prosecutor wished to prove the amount of 
cotton lawfully taken away from the dock in lorries belonging to 
consignees, and he was allowed to do so by calling counters-off 
engaged at the dock to recite the amounts stated by checkers, who 
supervised the loading, to have been placed on various lorries. The 
accused were convicted, and their convictions were queshed by the 
Court of Criminal Appeal because what the checkers told the 
counters-off was “ irrelevant to any question arising in this prosecu- 
tion.” When there is nothing in the surrounding circumstances to 
suggest special trustworthiness, it may be correct to maintain that 
the mere fact that an assertion is made is irrelevant to the question 
of its truth, but it is fantastic to suggest that a statement made by 
one employee to another in the course of his duty is irrelevant 
when the truth of the contents of the statement is in issue. H the 
maker of such a statement is dead, the fact that he was acting in 
the course of his duty is a ground for receiving it under an excep- 
tion to the rule against hearsay, and the question whether its 
fnaker is alive or dead cannot conceivably affect the relevance as 
opposed to the admissibility of a statement. This does not mean 
that R. v. Gordon and Spencer was wrongly decided. The prose- 
cutor should have called the checkers if they were alive, or proved 
their deaths as a condition precedent to the admissibility of the 
evidence of what they told the counters. As it was, evidence 
infringing the rule against hearsay had been received when no 
exception to that rule was applicable, and the convictions were 
quite properly quashed. 

The deplorable habit of describing all evidence which infringes 
the hearsay rule and is not covered by an exception as “* irrele- 
vant” stems from Stephen’s Digest of the Law of Evidence. 
This was a great pioneer work, although it is unfortunate that the 
book has come to be treated in some quarters as a kind of code of 


60 (1958) 49 Cr.App.R. 177. There was a further pomt concerning statements 
in a bill of lading which is not discussed in the text. 
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the English law of evidence. Its greatest defect is its failure to 
draw a sufficiently sharp distinction between relevance and admissi- 
bility.” This has been stressed by many writers, but R. v. Gordon 
and Spencer shows that it is likely to be reflected in our case law at 
least until the rule against hearsay is authoritatively stated on the 
lines of rule 68 of the Uniform Rules. 


EXCEPTIONS TO THE Hrarsay RULE GENERALLY 


The problem of the exceptions to the rule against hearsay is no less 
pressing than the problem of the proper formulation of the rule 
itself. The Uniform Rules enumerate as many as thirty-one excep- 
tions. The utility of a rule which requires such a vast number of 
exceptions is undoubtedly suspect, but the hearsay rule has undeni- 
able merits. Anyone who has listened at the trial of a traffic 
offence to the protracted and frequently unimportant disputes 
about what the motorist said to the policeman and what the 
policeman said to the motorist will be alive to the desirability of 
restricting evidence of what was said as opposed to what was done 
on a given occasion to the minimum. The great virtue of the 
hearsay rule is that it reduces the opportunities for disputes about 
the exact words used on an occasion imperfectly recollected by all 
who were concerned with it. Yet it is open to question whether the 
interests of the due administration of justice are fully served by an 
exclusionary rule with a closed list of exceptions, however extensive 
that list may be. Even after all the recognised exceptions have 
been enumerated, it may be thought that a provision should be 
included according to which the judge has a discretion to admit oral 
or written statements made out of court as evidence of the facts 
stated in cases not covered by any of the specified exceptions, 
provided he is satisfied that the statement has substantial probative 
value, and if the party tendering the statement is unable, without 
undue inconvenience, to adduce better evidence. Most of thg 
statements that have so far been made with regard to' the judge’s 
discretion concerning the admissibility of evidence relate to his 
power to exclude items of slight probative value. Many people 
would doubtless view with some suspicion a rule according to which 
the judge has a discretion to admit otherwise inadmissible evidence, 
but it is with regard to evidence rendered inadmissible by the rule 
against hearsay that such a discretion would be least objectionable, 
if only because of the difficulty, not to say the impossibility, of 
producing a list of all the situations in which evidence infringing 
the rule ought to be received. 

There is much to be learnt by an English lawyer from the 
formulation of practically all the exceptions mentioned in the 
Uniform Rules, and it is only considerations of space that restrict 
51 Stephen did use “ deemed to be irrelevant’’ for “' relevant but inadmissible,” 


but, as Professor Montrose observes, he was not consistent in his headings, 
and the terminology is confusing (70 L.Q.R. at p. 547). 
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the present discussion to rule 68 (9) (c) dealing with one aspect of 
vicarious admissions, and rule 68 (20) which deals with the admissi- 
bility of a conviction as evidence of the facts upon which it was 
founded.*? 


VICARIOUS ADMISSIONS 


The ninth exception to the hearsay rule mentioned in the Uniform 
Rules provides for the reception, as against a party, of a statement 
which would be admissible if made by the declarant at the hearing 
if “ (c) one of the issues between the party and the proponent of the 
evidence of the statement is a legal liability of the declarant, and 
the statement tends to establish that liability.” The practical 
effect of the adoption of such a provision as part of the English law 
of evidence would be that, in an action brought by A against B on 
the footing that B is vicariously liable for the tort of his servant, 
that servant’s informal admission of liability may be tendered by 
A as evidence against B. As things stand, the servant’s statement 
would be inadmissible against B as a vicarious admission, although 
it might be received under some other head. Let it be supposed, 
for example, that A is suing B for damages for personal injuries 
caused by the negligent driving of B’s lorry by B’s employee, C. 
Tf C’s admission was made orally immediately after the accident in 
which A’s injuries were sustained, it might well be admissible as 
part of the res gestae. A number of questions might have to be 
considered in order to determine whether the statement is so 
admissible. These could include the question whether the state- 
ment was sufficiently contemporaneous with the event to which it 
related and the question whether the statement was exclamatory or 
testimonial.’ Jf the statement was made in B’s presence, an 
argument in favour of its admissibility might well be advanced, 
however great an interval of time had elapsed between the accident 
and the making of the statement. Such an argument would give 
tise to a difficult problem concerning the application to a servant’s 
admission of the rules governing the admissibility of statements 
made in the presence of a party. If C died before the trial of the 
action between A and B, and if C’s admission had been made in the 
course of his duty, A might rely on the common law exception to 
the hearsay rule relating to statements of deceased persons made 
52 In particular, the following would have to be considered before a comprehen- 
sive measure of reform was undertaken; r. 68 (8) dealing with contemporane- 
ous statements which, taken together with r. 63 (12) dealing with statements 
of physical or mental condition, provides a fair and concise wording to cover 
cases usually discussed under the res gestae doctrme; r. 68 (5) generalis- 
ing the admissibility of dying declarations; r. 68 (10) enlarging the basis of 
the admissibility of declarations against interest; r. 63 (23) desling with 
statements concerning the declarant’s own family history and avoiding such 
absurdities of the contemporary English law as that a man cannot testify to his 
own age. 
58 Kenny's Outlines of Criminal Law, 17th ed., paras. 570-571. 


54 It ig difficult to see how a master can adopt his servant’s admission in this 
context. 
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in the course of duty, and, here again, there can be little doubt 
that the most technical legal questions might be raised. Finally, if 
C’s admission was in writing, some perplexing questions might be 
raised with regard to its admissibility under the Evidence Act, 
1988. 

Assuming that C’s admission was made to a fellow servant in 
the course of a casual conversation, or to a police officer after 
caution,” or, if someone had been killed on the occasion under 
investigation, at a coroner’s inquest," it would be inadmissible 
against B. The adoption of rule 68 (9) (c) of the Uniform Rules 
would therefore have the merit of rendering important evidence 
admissible which is now excluded in addition to that of avoiding the 
technical questions mentioned in the last paragraph in the case of 
an item of evidence which may be admissible under the present 
law. It is therefore submitted that the adoption of rule 68 (9) (c) 
should be regarded as one of the more urgently needed reforms in 
the law of evidence. The present practice of making the servant a 
defendant in cases such as the hypothetical action of A v. B 
mentioned above does not get over the difficulty that the admission 
is not evidence against the employer and may be ' considered 
undesirable on other grounds. The submission with regard to a 
change in the law is made with all the more confidence on account 
of the fatuous nature of the reason given for excluding the servant’s 
admission. The servant, it is said, is not ‘í an agert to make 
admissions.’? °7 Some meaning may perhaps be attached to this 
curious phrase in cases in which it is necessary to ascertain whether 
the admission was made in the course of an authorised ¢ommunicg- 
tion with a third party, but the phrase is devoid of all meaning in 
the context of the vicarious liability of a master for the tort of the 
servant alleged to have made the admission. In that context, the 
question is whether the servant has committed a tort in the course 
of his employment and any evidence admissible against the servant 
on the issue whether a tort has been committed ought likewise tô 
be admissible against the master. The only plausible argument to 
the contrary would be that it is against public policy to’ receive the 
servant’s admission as evidence against his master because servants 
might be encouraged to make untrue admissions in these cases. 
The validity of this argument depends on the extent ‘of the risk 
that servants would be prepared to tell lies which might have the 
effect of rendering them tortiously or even criminally liable in order 
to spite their employer or his insurance company. It would be idle 
to deny the existence of the risk in some cases, especially those in 
which another servant is injured, but this is a danger that has to be 


55 When he would be a person ‘‘ mterested ° within the meaning of the Act of 
1988, even if the statement was otherwise admissible under that statute. 

5s Such a statement would not necessamly be signed or otherwise admissible 
under the Evidence Act, 1988. 

57 See Burr v. Ware R.D.C. [1980] 2 All E.R. 388, criticised by D. W. L., 65 
L.Q.R. 490. 
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faced under the present law, for it is open to the servant to give 
evidence against his master by making admissions in court. The 
risk is therefore only likely to be increased to an infinitesimal extent 
by the reception of the servant’s out-of-court statement as evidence 
against his master. It would not, of course, be in any sense of the 
word a conclusive item of evidence. 


CONVICTIONS as EVIDENCE or Taz Facts Upon Waicu THey WERE 
FOUNDED 


Rule 68 (20) of the Uniform Rules provides for the reception, under 
an exception to the rule against hearsay, of “ evidence of a final 
judgment adjudging a person guilty of a felony to prove any fact 
essential to sustain the judgment.” From the analytical point of 
view, there can be little doubt that the reception of a conviction as 
evidence of the facts on which it was founded infringes the rule 
against hearsay. In addition, it will usually infringe the rule 
excluding evidence of opinion. The certificate of conviction is 
produced to the court and the identity of the person convicted is 
duly proved or admitted. The court is then asked to treat the 
certificate as an assertion of guilt. Even if it were possible to call 
a member of the jury responsible for the conviction, the evidence 
would still infringe the rule against hearsay in so far as it amounted 
to a narration of what was said by the witnesses at the original 
hearing offered to prove the truth of the witnesses’ testimony. The 
juror’s evidence would infringe both the hearsay and the opinion 
rules in so far as it amounted to a statement that he and his fellows 
Believed the witnesses, made certain inferences and concluded that 
the accused was guilty. 

Convictions have been rejected as evidence of the facts on which 
they were founded in a number of English civil cases culminating in 
Hollington v. Hewthorn and Co. Lid.” Accordingly a conviction 
èf rape is inadmissible in divorce proceedings brought against a 
husband on that ground, and a conviction of careless driving is 
inadmissible as evidence of the driver’s negligence in civil litigation 
arising out of the same events. The principal reason originally 
given for the exclusion of the conviction was the fact that it might 
have been procured by the testimony of witnesses who would have 
been disqualified by interest from testifying in the civil case. Even 
after disqualification through interest was abolished by the Evi- 
dence Act, 1848, it could have been argued that it was unfair to 
admit a conviction of crime as evidence of the facts on which it was 
founded against the accused in subsequent civil proceedings on 
account of his inability to give evidence at the criminal trial, but 


58 The evidence of a single judge as to his findings of fact would be hearsay 
in so far as ıt consisted of a narration of what witnesses had ssid, and 
opinion in so far as ıt consisted of inferences from that material. 

59 [1043] K.B. 587. For a thorough review of the entire question, see Carter 
and Cowen, Essays on the Law of Evidence, 178. 
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arguments of this nature have lost all semblance of reality now that 
the rules governing the competence and compellability of witnesses 
are substantially the same in civil and criminal cases. It would be 
quite unrealistic to justify the exclusion of a conviction in civil 
litigation today on the ground that the accused’s spouse was not 
compellable or because the conviction might have been in part due 
to the unsworn evidence of a child which would be inadmissible in 
civil proceedings. The other reason usually given for excluding the 
conviction is that it is res inter alios acta, but this is something 
that could be said of most evidence received under exceptions to 
the hearsay rule. The statement that a conviction is res inter 
alios acta may also be a mode of asserting that it does not create 
an estoppel in civil litigation, whereas it does have this effect in 
subsequent criminal proceedings brought against the same accused, 
but the submission that a conviction should be evidence of the facts 
on which it was based has nothing to do with the law of estoppel. 
The submission is that, owing to its probative value arising from 
the fact that the vast majority of convictions are well founded, the 
conviction should be admissible evidence in civil proceedings by 
way of exception to the rule against hearsay. It is not for one 
moment suggested that the conviction should be conclusive evi- 
dence of the facts on which it was founded. 

The desirability of a reform of the present English law along 
the lines of rule 68 (20) is made abundantly clear by the difficulty 
of stating the extent to which a conviction is admissible as evidence 
of the facts upon which it was founded. Hollington v, H ewthorn 
decided that a conviction is not admissible as evidence of the facts 
in issue in subsequent civil proceedings. Ingram v. Ingram ® 
decides that a conviction is admissible as a relevant fact in a 
matrimonial cause when the subject-matter of the conviction is not 
coextensive with the matrimonial offence charged. The result in 
this case was that a wife’s conviction for espionage was admitted 
at the hearing of her husband’s petition for divorce on the grounds 
of cruelty and constructive desertion in order to show that she had 
been guilty of conduct leading the petitioner, an R.A.F. sergeant, 
to suppose that she had been guilty of espionage. Opinions may 
differ on the question whether there is rhyme or reason in the 
distinction between Hollington v. Hewthorn and Ingram v. 
Ingram, but, long before Hollington v. Hewthorn was decided, 
there had existed the problem of reconciling the rule that a 
witness’s conviction of crime is admissible in cross-examination to 
credit as evidence that he is not to be believed on oath with the 
rule that a party’s convictions are inadmissible as evidence of the 
facts on which they were founded when those facts are directly in 
issue in a civil case. In these circumstances, it is anybody’s guess 
whether, according to the present English law, evidence of a 
previous conviction is admissible in criminal proceedings in which 


60 [1956] P. 890. 





Jax. 1961 REFORM IN THE LAW OF EVIDENCE 57 


the accused is not the person who was previously convicted so that 
there is no question of an estoppel. For example, the writer has 
been credibly informed that, on a charge of receiving stolen goods, 
it is not unheard of for the theft to be proved by means of the 
thief’s conviction coupled with evidence identifying the goods 
alleged to have been received with those which were the subject- 
matter of the conviction. Is this practice in accordance with our 
rules of evidence? The thief’s conviction is certainly res inter alios 
acta, and it is not unknown for the receiver’s wife to have given 
evidence for the Crown at the thief’s trial. When this has occurred, 
it would be an indirect violation of the rule that she is not a 
competent witness for the prosecution on the receiving charge to 
admit the thief’s conviction as evidence against her husband. On 
the other hand, Hollington v. Hewthorn was solely concerned with 
the admissibility of a conviction in a civil case and this fact might 
enable a court to draw a distinction between that case and the 
criminal proceedings to which reference has just been made, even if 
there is no rhyme or reason in the distinction. 

Granted that some reform of the present English law is desir- 
able, does rule 68 (20) go far enough for our purposes? It is 
submitted that it does not, if only because the exception is confined 
to convictions of felony. Rule 521 of the American Law Institute’s 
Model Code of Evidence provides that a subsisting judgment 
adjudging a person guilty of a crime or a misdemeanour is admiss- 
ible as tending to prove the facts recited therein and every fact 
essential to sustain the judgment. The reason given in the 
comment on the Uniform Rules for the restrictive nature of rule 68 
(20) is that *‘ trials and convictions in traffic courts and possibly 
in misdemeanour cases generally often do not have about them the 
tags of trustworthiness as they are often the result of expediency 
or compromise. To let in evidence of a conviction of a traffic 
violation to prove negligence and responsibility in a civil case would 
stem to be going too far.” Whatever plausibility these observa- 
tions may have with regard to the United States, it would certainly 
be wrong to assume that convictions in England for the kind of 
' traffic offence that is likely to lead to civil litigation (dangerous 
and careless driving) do not “‘ have about them the tags of trust- 
worthiness.” Accordingly it is submitted that a conviction for any 
offence should be admissible evidence of the facts on which it was 
founded in all cases in which it does not operate as an estoppel. 
Even this provision would still not go far enough for, under the 
present English law, a judgment in a civil action is inadmissible as 
evidence of the facts on which it was based. In fact the most costly 
effect of Hollington v. Hewthorn from the point of view of the 
litigants in subsequent cases was that, where H has divorced W on 
the ground of her adultery with C, the decree nisi is inadmissible 
as evidence of C’s adultery with W in divorce proceedings brought 
on that ground by Mrs. C. A reversion to the law on this point as 
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it was supposed to be before Hollington v. Hewthorn is recom- 
mended by the Royal Commission on Divorce and had been 
recommended by the earlier Denning Committee on Procedure in 
Matrimonial Causes. There seems to be no reason why all judg- 
ments in civil cases should not be admissible evidence of the facts 
on which they were based except where they operate as an estoppel. 
Accordingly it is submitted that, under an exception to the rule 
against hearsay and without prejudice to the law of estoppel, the 
judgment of any civil court or the conviction of any criminal court 
should be admissible to prove any fact essential to sustain such 
judgment or conviction.* 


OTHER DESIRABLE REFORMS 


Lest it should be thought that the foregoing discussion has covered 
all the possibilities of reform in the law of evidence, some further 
examples may be briefly mentioned. There seems to be a good 
case for enabling children to give their evidence unsworn in civil 
cases as they can at all criminal trials under section 88 of the 
Children and Young Persons Act, 1983. Under the present law, if 
a girl of fifteen applies for an affiliation order her sworn evidence 
cannot be corroborated by the unsworn testimony of her sister of 
nine, but such testimony may corroborate the girl’s evidence if the 
father is charged with having had unlawful carnal knowledge of 
her. Mention of corroboration leads on to the suggestion that the 
time may have come for the adoption of a recommendation made 
by a departmental committee as long ago as 1925 that, on charges 
of indecency against child A, child B’s evidence of a different 
incident in which the accused committed indecency against him or 
her should be corroborative of A’s evidence. The mention of the 
recommendation of a departmental committee leads one to ask 
whether it is not time that effect was given to the recommendations 
with regard to evidence of the Royal Commission on Divorce.® 
Would it not be possible to save time at a criminal trial if form 

admissions might sometimes be made by or on behalf of the 
accused? ° Is the present method of taking evidence from expert 


61 Bome would advocate an express provision that the burden of disproving the 
facts on which the onginal judgment was founded should be placed, in the 
subsequent proceedings, on the person against whom the judgment was given. 
Others would discriminate between convictions of superior and inferior courts, 
the latter only being admissible ın subsequent proceedings at the judge's 
discretion. 

62 (1966) Cmd. 9678. The recommendations include the admismbility of findings 
of adultery, rape and bigamy, as evidence of those facts in subsequent matri- 
monial proceedings, the creation of a rebuttable presumption of: adultery from 
the contraction of a bigamous marriage (which would save expense where the 
parties to the bigamous union are abroad) and the long overdue removal of 
the privilege against answering questions tending to show adultery in pro- 
ceedings instituted ın consequence of adultery, most recently attacked by 
Lionel Rosen, 23 M.L.R. 278. 

688 For example, time and money would be saved if, on such charges as causing 
death by dangerous driving, ıt was posmble to serve the accused with notice 
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witnesses by the orthodox means of concise question and answer 
necessarily the best? ** Finally, if such matters properly come 
within the sphere of the law of evidence, is it not time that the 
formulation and effect of a number of presumptions was considered? 
Should not the statutory provisions under which the burden of proof 
on a number of issues in a criminal case is cast upon the accused be 
exhaustively re-examined ? and surely it would be possible to redraft 
the Judges’ Rules so that they do not have to be explained away 
in Home Office circulars. 


A Rerorm THAT Cannot BE EFFECTED BY LEGISLATION 


Legislation would be necessary to give effect to most of the reforms 
mentioned in this article, but there is one highly desirable reform 
which cannot be brought about by this means, and this is that 
there should be a closer approximation between the law of evidence 
as it is taught on the authority of the considered opinions of 
appellate courts with the law of evidence as it is practised in courts 
of first instance where decisions have to be reached on the spur of 
the moment. Sir Patrick Devlin has likened the contrast to that 
between the Queen’s English and pidgin English.” Every practi- 
tioner must be aware of it, and one example will suffice. 

Students of the law of evidence are told at an early stage in 
their studies that the answer to the question whether a witness’s 
narration of someone else’s statement infringes the rule against 
hearsay depends on the purpose for which the evidence is tendered. 
“ Evidence of a statement made to a witness by a person who is 
not himself called as a witness may or may not be hearsay. It is 
hearsay and inadmissible when the object of the evidence is to 
establish the truth of what is contained in the statement. It is not 
hearsay and is admissible when it is proposed to establish by the 
evidence not the truth of the statement, but the fact that it was 
made.’ °° The student is also told, on the authority of a decision 
of the Court for Crown Cases Reserved, that the rule against 
hearsay applies just as much to a witness’s statement of the result 
of inquiries made by him as it does to his narration of the answers 
given to his inquiries. ‘I made inquiries and concluded that no 
business was being done at 1 Any Street ” is no more admissible as 
evidence that no business was being done than “ Smith, Jones 
and Robinson told me that no business was done at 1 Any Street.” 
A day in a magistrates’ court might nevertheless lead the observer 

of the medical evidence of death with an indication that the witnesses would 

not be called even at the preliminary examination if he did not wish them to 

attend. Bee also recommendation 12 of the report cited supra, note 22. 
3a So far as medical experts are concerned this matter 1s now under review by a 

joint committee of the BMA., Bar Council and Law Society. 

64 Bee the various articles ın Criminal Law Review, May 1960. 
65 sae informal address to the Oxford University Law Society given in January, 


68 Subramaniam v. Public Prosecutor [1956] 1 W.L.R. 665 at p. 669. 
87 R. v. Saunders [1809] 1 Q.B. 490. 
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to suppose that the rule against hearsay amounts to a total ban on 
the repetition by a witness of anything said by anybody else and 
that the rule cannot be infringed when there is no direct narration 
of another person’s statement by the witness. It would: be idle to 
pretend that episodes such as the following are entirely unknown: 
question to a police witness on a charge of larceny: What did you 
do at mid-day on January the first? 


. I went to the accused’s house. 

. Was the accused there? 

No. 

Who was there? 

. The accused’s wife. 

. What did you do then? 

. As a result of my conversation with his wife, I went to the 


accused’s place of work and said to him “‘ It has come to 
my knowledge that you have been stealing.” 


If the word “ hearsay ” happens to be mentioned in an objection 
to the last answer the reply is as like as not to be one of injured 
innocence “‘ But the witness has not said what he heard the 
accused’s wife say.” Nevertheless, if the objection is not upheld, 
the prosecution will have killed two birds with one stone with the 
last answer for it is both a disguised infringement of the hearsay 
rule and an indirect evasion of the rule that the accused’s wife is 
an incompetent witness for the prosecution on a charge of larceny.’ 


POPOPOP 


Tue NEED ror CODIFICATION 
Codification of the major rules of evidence would go a long way 
towards bridging the gulf between this branch of the law as it is 
taught and as it is practised. Too much must not be expected of 
codification of any part of the law, but, in the case of the law of 
evidence, it would save time and render the subject à good deal 
more comprehensible than it can possibly be at the moment to the 
police officers and lay magistrates who are so intimately concerned 
with its administration. Until it is cast into the form of a rational 
code, there will inevitably be a large measure of truth in the 
following words of a contemporary practitioner concerging our law 
of evidence: “‘ Founded apparently on the propositions that all 
jurymen are deaf to reason, that all witnesses are presumptively 
liars and that all documents are presumptively forgeries, it has 
been added to, subtracted from and tinkered with for two centuries 
until it has become less of a structure than a pile of builder’s 


e8 Even the Court of Criminal Appeal has used words which appear to sanction 
a disguised infringement of the hearsay rule similar to that mentioned in the 
text (see R. v. Wallwork (1958) 42 Cr.App.R. 168, and note by the present 
writer, 74 L.Q.R. 353). l 
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débris.” °- There is a rich harvest of readily accessible material 
for the preparation of a rational code which could embody many 
of the reforms which have been mentioned.” Is it too much to 
hope that some use will be made of this material in the not too 
distant future ? 


Ruprrt Cross.* 


69 O. P. Harvey Q.C., The Advocate’s Devil, 79. 

70 In addition to the American material (the model code, Uniform Rules and 
‘Wigmore’s Code), there is much Commonwealth material, not to mention 
Stephen's Digest. Codification of the English statutes on evidence was 
recommended by the final report of the Evershed Committee. 

¥* M.A., D.0.L.; Fellow of Magdalen College, Oxford, and University Lecturer on 
Evidence. 


REFORM IN THE LAW OF CONTRACT 


In this paper it is proposed to consider those aspects of the law of 
contract that appear to demand most urgently the consideration 
or reconsideration of the Law Reform Committee. Of course, 
urgency in the context of law reform is a relative conception. The 
capacity of a social system to absorb injustice or inexpediency on 
an individual scale is very high. Relative to that capacity it is 
probable that none of the matters of contract to be discussed 
is urgent. None of them may truly be said to evoke issues of 
national dimensions or affecting adversely the interests of powerful 
social groupings, or, at least, virtually none of them. But, it is 
the tradition of the common law that its scale of justice is that 
of the individual, and it is so far as the following aspects of contract 
inflict injustice or great inconvenience on individual human beings 
that the discussion of their reform may said to be urgent. 


1. Tae Power RELATION + 


The most pressingly important problem that confronts the law 
today in this field is that of controlling imposed, in particular, 
imposed standard contracts.” 


1 Bince O. C. Giles’ (Prausnitz’) pioneer work in England, The Standardisatson 
of Commercial Contracts, this problem has attracted steadily ado | atten- 
tion. Bee, for example, Phedmann, Law ın a Changing Society, Chap. 4; 
Sales, “ Standard Form Contracts,” 16 M.L.R. (1958) 818; Lord Denning, 
“The Way of an Iconoclast’? (1959) J.S.P.T-L. 77; Hughes-Parry, The 
Sanctity of Contracts sn English Law, Chap. 2; Wedderburn's review artıcle of 
the latter work ın (1960) J.S.P.T.L. 142 and the same author’ bth edition of 
Sutton and Shannon on Contracts, pp. 804—309; Guest’s 22nd ition of Anson, 
Contiact, Chap. 4, IV, Gardiner, Law tn Action (Vol. 2, 1957), Freedom of 
Contract; Cheshire and Fifoot, Contract, bth ed., 107 et seq.; the present 
writer’s ‘‘ Passenger Charges Schemes 1952-53 '’ (1954) 17 M.L.B., 119. 

2 I have, for the sake of clamty and directness of meaning, avoided the French 
technical phrase, contrat d’adhéston. 

Imposed standard contracts are to be distinguished from ‘* compulsory 
contracts," which ıs a term that straddles a number of categories of contract 
including imposed standard contracts. ‘‘ Compulsory contracts "’ embrace at 
least three types of contractual transaction : 

G) The case where a person who wishes to engage in a particular activity 
is compelled to submit to a certam land of contract whether he wishes to or 
not. Examples, which are few, include third-party accident insurance under 
the Road Traffic Act, 1980, and the employment of quota of disabled persons 
by employers of 20 or more under the Disabled Persons (Employment) Acts, 
1044 and 1958. 

(u) The case in which a person providing certain kinds. of services is 
compelled to conclude contracts with those who demand such services: the 
common carrier and mnkeeper at common Jaw, the rail carrier under the 
Railway and Canal Traffic Act, 1854, s. 2. 

Gii) The cage in which a contract once concluded becomes subject wholly or 
in part to terms imposed by the law. This class of compulsory contract 18, 
therefore, defined not by reference to the duty to form it, but by reference 
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The rights, liabilities, privileges and disabilities of citizens are 
not defined only by the law of the land. They are also subject 
to the terms and conditions of the contracts people conclude under 
the law of the land. Sometimes, a contract will be created to 
meet the peculiar needs of one particular transaction: it will be a 
highly individual or ad hoc contract, like the contract of employ- 
ment between a company and its new general manager. But, much 
more frequently, the contract will be a standard contract, whether 
having contractual or statutory force, which the one party 
constantly uses, with little or no variation, in his dealings with 
others. 

The Postmaster-General enters into a standard agreement with 
each householder and business that hires a telephone. The Gas 
and Electricity Boards issue standard contracts to their domestic 
and industrial consumers. Similarly, water companies use standard 
contracts in selling their commodity. Standard contracts of employ- 
ment are commonly given to its managerial and professional 
employees by any sizable employer, like universities or the B.B.C., 
local authorities or I.C.I. Virtually all types of insurance policy, 
including marine, life, fire, motor-car or employers’ liability, assume 
a standard form. The transport of goods, passengers and their 
luggage, whether by road, rail, air or sea, is conducted within the 
regulatory frame not only of statute and case law but also of 
standard terms and conditions. Government departments and 
local authorities employ uniform terms and conditions to define 
their relationship with outside contractors for works and supplies. 
Financing contracts, like contracts of loan, mortgages and guaran- 
tée, are standard; and the standard form of contract is universally 
employed in the transfer and definition of freehold and leasehold 
interests. The entire structure of wholesale and retail distribution 
rests in substantial part on standard contracts of sale, hire-purchase 
and resale price maintenance; and the standard contract is to be 
féund at almost every turn throughout the range of services in 
addition to transport, from the contracts of the giant building and 
engineering contractors to laundering, dry-cleaning and dyeing 
contracts, contracts for the deposit of luggage, coats and other 
articles in railway or theatre or cinema cloakrooms, the contract 
to take a room in a metropolitan hotel. Even the constitutions of 
unincorporated associations, like trade unions and trade associa- 
tions, are in a sense standard contracts.’ 

In employment, in distribution, in finance and insurance, in 
property transfer and holding, in the public utilities, in transport, 

solely to its contents, e.g., the mandatory terms of the Hire Purchase Act, 

1938, and of the First Schedule to the Carriage by Air Act, 1982. 

“‘ Compulsory contracts '’ is a phrase of philosophical rather than technical 
significance, used in general jurisprudential discussion of the doctnne of free- 
dom ‘of contract. All es of contract subsumed under this phrase are 
examples of the way in which-freedom to contract with whom one pleases on 


such terms as one pleases has, for a variety of reasons, bean diminished. 
3 Bee, especially, Lee v. Showmen's Guild [1952] 2 Q.B. 829. 
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building and other services, in the organisation of business and 
labour, the standard contract recurs as a vital legal instrument. 

Far and away the most significant development in ‘the use of 
the contract over the past hundred years has been the tremendous 
increase in the number of standard contracts that are in circula- 
tion. The tempo and complexity of modern life and commerce 
make the standard contract indispensable, as indispensable «as the 
machine, or the division of labour, or the electrical: system of 
communications, or the large scale of commercial, industrial and 
labour organisation. Through the use of standard forms of contract, 
substantial economies of time, effort and expense are achieved. As 
standard contracts are in writing, the contractual: provisions 
governing the relationship between parties are clear and certain, 
subject, it is true, to problems of interpretation. And, the power 
which the common law principle of freedom of contract confers on 
parties to make their own contracts as they please, enables business- 
men and employers, trade unions, central and local administrators 
to adapt their contractual arrangements to the actual and changing 
demands of their respective spheres of activity. Economy, 
certainty and adaptability are the three outstanding virtues of the 
standard contract. 

But, always coiled in power is its abuse; and contractual power 
is no exception. Not invariably,* but usually, the freedom to 
contract through standard terms and conditions is that of one 
party only. Though such contracts contain terms shaped simply 
to meet the practical needs of the transaction concerned, they also 
include clauses, few or many, simple or complicated, that confer 
decided legal as well as other advantages upon the party who is in 
a position to insert them. Purely economic clauses,' operational 
clauses and, in particular, exemption clauses * may thus be imposed 
by the party of the stronger on the party of the weaker contracting 
position. 

Before new statutory measures to govern such cohtracts m#y 
be discussed, the existing state of legal regulation must be defined. 
Therefore, as a necessary prologue to proposals for reform, there 
follows a survey of the control of imposed contracts by the law at 
the present time. 


LEGISLATIVE CONTROL 


The regulation by the law of imposed standard contracts has 
paralleled their emergence and growth. But, the manner of control, 
whether legislative or judicial, has up to the present time been 
consistently piecemeal. 

With the legislation we are not here principally concerned. 
Employment and transport, in particular, have attracted statutory 


4 For example, the Lloyd's marine policies. 

5 The use of the phrase, ‘exemption clause ° is merely a personal’ preference. 
Synonymous phrases sre, ‘‘ exception clause,'’ ‘‘ exemptive clause," ‘* excul- 
patory clause," ‘‘ exempting clause.’ ' 
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regulation of contract: in the former, for example, the Truck Acts, 
1881-96, the Solicitors Act, 1982, s. 60 (2), and the entire corpus 
of minimum wage and maximum hours legislation °; in the latter, 
the Carriers Act, 1880, Railway and Canal Traffic Act, 1854, s. 7, 
Carriage of Goods by Sea Act, 1924, Carriage by Air Act, 1982, 
Road Traffic Act, 1980, s. 97, British Transport Commission 
(Passenger Charges) Scheme, 1954, paras. 82-88. Again, in 
financing, there are the Moneylenders Act, 1927, and the Building 
Societies Act, 1989, s. 14; in property holding, the Agricultural 
Holdings Act, 1948, and Agriculture Act, 1958, and the Rent Acts; 
in distribution, the Hire Purchase Acts, 1988-54; in business 
organisation, the Partnership Act, 1890, and current Companies 


‘Act; while the statutory schemes for the nationalised public utilities 


and rail transport industries included an experiment with con- 
sumers’ consultative committees. 


JUDICIAL CONTROL 


In the vast area of contract left untouched by statute, the courts 
have gradually created a series of independent rules which, in sum 
total, exert an extensive but still imperfect control over contracts 
or contractual clauses imposed by parties who occupy dominant 
bargaining positions. 

The controlling rules of case law apply their influence in two 
main ways. Some deny the valid formation of a contract at all; 
the others deny the legal effect argued for a particular clause or 
particular clauses in a contract. 

e The first set of rules includes the doctrine of duress and undue 
influence, equitable “‘ surprise ’? 7 and “‘ unfair advantage,” 8 the 
non est jactum rule and the recent distinction between a signed 
admission and a signed contract in Lowe v. Lombank.? 

The second set of rules is much more important in practice. An 
ajtempt to contract out of liability for fraud would founder on 
the rock of public policy.1° A clog on the equity of redemption, 
however clearly drafted, is controlled. An imposed exemption 
clause in a standard contract will be cut down by misleading state- 
ments in the “‘ zone of negotiations,” whether such statements take 
the form of a promise-warranty + or mere misrepresentation.’* 


8 Compare too the Law Reform (Personal Injuries) Act, 1948, s. 1 (8). 

7 e.g., Evans v. Llewellin (1787) 2 Bro.C.C. 150; Walliams v. Williams (1809- 
10), 16 Ves. 72. 

8 e.g., Wood v. Abney (1818) 8 Madd. 417; Fry v. Lane (1888) 40 Ch.D. 812; 
and, in particular, O’Rorke v. Bolingbroke (1877) 2 App.Cas. 814, 828 (per 
Lord Hatherley). 

9 [1960] 1 W.L.R. 196. 

10 Cf, agreement to commit a fraud: Berg v. Sadler and Moore [1987] 2 
K B. 158. 

11 e.g., Couchman v. Hill [1947] K.B. 564; Harling v. Eddy [1951] 2 K.B. 789; 
Webster v. Higgin [1948] 2 All E.R. 127; S.S. Ardennes (Cargo Owners) v. 
Ardennes (Owners) [1951] 1 K.B. 55. 

12 Curtis v. Chemscal Cleaning and Dyeing Co. [1951] 1 K.B. 805. 
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Such a clause might also be nullified if its form of presentation is 
misleading or tricky.** Not only will a restraint of trade clause in 
a contract of employment fail if it offends the cardinal principle 
of voluntary employment because its sole aim is to prohibit the 
ex-employee from competing, not only will such a clause fail 
because its purpose is to protect quasi-property interests of the 
employer but on an unreasonably wide scale, but the courts refuse 
to save an unreasonably wide clause by the application of the 
severance rule because the contract of employment, when concluded 
between individual employer and employee, is regarded as a con- 
tract distorted by inequality of bargaining power.** 

The field of restraint of trade is not the only one in which the 
courts apply a “‘ rule of reason ”’ against the unjust consequences 
of imposed contracts. They apply it also through the: doctrine of 
penalties to liquidated damages clauses,’°'to which I shall return 
later, and to contracts which prima facie bind an infant, like 
contracts for necessaries and contracts of employment. Such 
infants’ contracts will not be enforced if it is considered that they 
are not on the whole for the infant’s benefit, which means, in 
effect, that they contain clauses that are over-onerous, that is to 
say, unreasonable in relation to the infant party.® Even the 
doctrine of privity of contract has a not unbeneficial function in 
those cases in which it deprives the agent or servant of the protec- 
tion of exemption clauses imposed by the principal or master." 

There are three additional rules to mention. They are taken 
together because they are interconnected. They are the rule of 
interpretation contra proferentem, the rule that the defendant must 
have done what he contracted to do, and the doctrine of 
fundamental breach. i 


REGULATION THROUGH INTERPRETATION 


** No principle is more firmly settled than that, when’ one is con- 
struing exceptions to the general liability of a carrier or a bailee, 
those exceptions are to be construed strictly, so that if a word is 
capable of bearing two meanings, the narrower meaning should be 
adopted.” 18 This principle of what may be called regulative 
interpretation is not only applied to contracts of carriage and 
bailment, but to all contracts. 


18 Cf. Roe v. Naylor [1917] 1 K.B. 712; (1918) 87 L.J.K.B. 958; Spurling v. 
Bradshaw [1956] 1 W.L.R. 461, 466 (per Denning L.J.). 

14 See, especially, Marsh, ‘‘ Severance of Illegality ın Contract’ (1948) 64 
L.Q.R. 280, 847. 

16 At least, in relation to individual resale price maintenance and hire-purchase 
minimum payment clauses. 

16 Fawcett v. Imethurst (1914) 84 L.J.K.B. 478; De Francesco v. Barnum 

890) 45 Ch.D. 480; Flower v. L.N.W. Ry. [1804] 2 Q.B. 65. 

17 Adler v. Dickson [1955] 1 Q.B. 158; Midland Stlscones v. Seruttons [1959] 
Ce aaa [1960] 2 All E.R. 787; Wilkie v. L.P.T.B. [1947] 1 All 

18 Alewander v. R.E. [1951] 2 K.B. 882, 898 (per Devlin J., ss he then was). 
Cf., too, the rule that written clauses take precedence over printed. 
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If an imposed clause is plainly ambiguous or proves, under the 
judicial probe, to be capable of ambiguity, the clause may be 
regulated through the power of interpretation. Numerous examples 
of the exercise of this power occur in the reports. There are the 
cases of alternative standards of care and forms of liability in 
carriage by road and rail, and in the subtle decision of White v. 
Warwick.*° There is the famous line of sale of goods cases, Wallis 
v. Pratt," Baldry v. Marshall,?* Andrews v. Singer Motors,?* and 
the equally famous series of estate agent commission note cases.*4 
There are the immensely important decisions in which the courts 
have, by interpretation contra proferentem, controlled the expul- 
sion of the individual from his trade union.*> But the limitation 
of the contra proferentem rule requires no emphasis. If the 
imposed clause is unambiguous, the power to regulate in this way 
fails: L’Estrange v. Graucob ** marks the spot. 


THe PRINCIPLE IN Grpaup’s CASE 


The rule that the defendant must have done what he contracted 
to do and its restatement and extension, the doctrine of funda- 
mental breach, take over where the principle of regulative 
interpretation falters. 

The first of these rules was described by Scrutton L.J. in 
Gibaud v. Great Eastern Ry.*’; ‘‘ The principle is well known, and 
perhaps Lilley v. Doubleday ** is the best illustration, that if you 
undertake to do a thing in a certain way, or to keep a thing in a 
certain place, with certain conditions protecting it, and have broken 
the contract by not doing the thing contracted for in the way 
contracted for, or not keeping the article in the place in which 
you have contracted to keep it, you cannot rely on the conditions 
which were only intended to protect you if you carried out the 
contract in the way in which you had contracted to do it.” 2 
What may be called, for the sake of brevity, the principle in 
Gibaud’s case is “f common to all classes of contract.” 2° 

The contra proferentem rule applies to contractual clauses 


19 See, 6.g., Steinman v. Angier Line [1891] 1 Q.B. 619, 628; Rutter v. Palmer 
[1922] 2 K.B. 87, 90; Turner v. Civil Service Supply Assen. [1926] 1 K.B. 
50; Bontex Knitting Works Ltd. v. St. John's Garage [1948] 2 All E.R. 690, 
[1044] 1 All E.R. 887; Harling v. Eddy, supra; Alexander v. R.E., supra 
892-898. Cf. Woolmer v. Delmer Price Ltd. [1955] 1 Q.B. 201, where the 
ambiguity lay in the facts and not in the exemption clause. 

20 [1958] 1 W.L.R. 1285. 

21 [1911] A.C. 304. 

22 [1925] 1 K.B. 260. 

28 [1984] 1 K.B. 17, 

24 See Gower, ‘‘ Estate Agent's Commission ° (1950) 18 M.L.R. 491. Most 
recently, Ackroyd v. Hasan [1959] 1 W.L.R. 706 (at first instance). 

25 See Braithwaite v. Amalgamated Society of Carpenters [1922] 2 A.C. 440. 

36 [1084] 2 K.B. 894. See also Drewery v. Ware-Lane [1960] 1 W.L.R. 1204. 

a7 [1921] 2 K.B. 426. 

28 (1881) 7 Q.B.D. 510. 

29 Supra, at p. 485. 

30 The Cap Palos [1921] P. 458, 471 (per Atkin L.J.). 
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generally, whether economic clauses as in estate agent commission 
notes, or operational clauses as in trade union rule books, as well 
as exemption clauses. The principle in Gibaud’s case, on the other 
hand, governs only exemption clauses covering the defendant in 
respect of breaches of contract. The scope and limits of the 
principle may be most clearly indicated contractual transaction by 
contractual transaction. 

The contractual transactions in which the principle in Gibaud 
has been applied divide into two large categories, that! of services 
and that of distribution and use of goods through sale and hire- 
purchase. 


(a) Contracts for Services 


The contracts for services include, to date, the deposit of goods, the 
carriage of goods by land and sea, laundering and dry-cleaning, and 
towage. The first three are, of course, aspects of The general 
institution of bailment. 

In the case of the bailment contract, the principle in Gibaud is 
sometimes expressed as follows: “a bailee who comports himself 
in a manner utterly repugnant to the terms of a bailment terminates 
the bailment and thereupon the right to possession revests in the 
bailor.” #4 Thus, when goods are deposited for safe keeping with 
a bailee for reward, the bailee loses the protection of any express 
exemption clause covering wilful misconduct or negligence, limita- 
tion of damages, or any other subject-matter, if the goods are lost, 
destroyed or damaged because stored in a place other than the one 
agreed upon,®* or because the bailee allows an unauthorised third 
person to break into the goods,** or the bailee sells the goods by 
mistake or otherwise wrongfully to a third party,** or delivers them, 
without excuse, to the wrong person,®® or himself consumes or 
destroys the goods instead of storing them.** 

Two points arising from deposit-bailment deserve further com- 
ment. The obligation in respect of storage is fundamental, ngt 
absolutely, but only relative to the terms of the contract: in other 
words, the obligation may be varied by express contract so as to 


31 N. Central Wagon and Finance Co. Ltd. v. Graham [1950] 2 K.B. 7, 11; 
Alexander v. R.E., supra, 888. 

82 Lilley v. Doubleday, supra; Woolmer v. Delmer Price Ltd. [1955] 1 Q.B. 
201, 205; Spurling v. Bradshaw, supra, 465, 469; see too, Edwards v. 
Newland [1950] 1 All E.R. 1072. ‘‘ The only exception... to this general 
tule is where the destruction of the goods must take place as inevitably at one 
place as the other’: Lalley v. Doubleday, supra, 511. See, top, the carnage 
case, Dams v. Garrett (1880) 6 Bing. 716, 728. Dust. Grbaud v. G.E. Ry., 
supra. 

33 Alexander v. R.E , supra, 888-889. 

34 Woolmer v. Delmer Price, supra, 205; Spurling v. Bradshaw, supra, 465. Cf. 
wrongful sale by hire-purchaser:N. Central Wagon and Finance Co. Lid. v. 
Graham, supra. i 

35 Alezander v. R.E , supra, Spurling v Bradshaw, supra, 465; Qu.: whether 
Ashby v. Tolhurst [1987] 2 K.B. 242 is out of lne with the post-war develop- 
ment? But see the reference to merely negligent or inadvertent misdelivery 
in Sze Hai Tong Bank v. Rambler Cycle Co. [1959] A.C. 576, 581. 

36 Spurling v. Bradshaw, supra, 465, 470 (simple failure to redeliver). 
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permit a sub-bailment, here, storage on premises not of the bailee 
but of a third party.” The second point is, in Lord Denning’s 
words, that “ negligence by itself, without more, is not a breach 
which goes to the root of the contract.” 38 But this refers to 
negligence which, as in Spurling v. Bradshaw, occurs in the course 
of contractual performance, not negligence which, as in wrongful 
sale, occurs when “ the bailee . . . comports himself in a manner 
utterly repugnant to the terms of the bailment,” i.e., outside the 
course of contractual performance.*® This distinction is further 
illustrated in the towage cases, which will be mentioned shortly. 
On the other hand, in contracts for services, gross negligence or 
reckless indifference, though in the course of contractual per- 
formance, may be subject to the doctrine of fundamental breach, 
as will be indicated later. 

Taking carriage of goods by sea and land together, deviation 
from the agreed route or, where none was agreed, the customary 
toute, has long been held to be a fundamental breach of the 
contract of carriage and to deprive exemption clauses of their 
effect *°; though deviation is permissible, of course, where the 
contract contains a deviation clause like that in Connolly Shaw v. 
A/S Deb Nordenfjeldske D/S.** Breach of the implied warranty 
of seaworthiness, while it does not nullify the express contract of 
affreightment in toto as unjustifiable deviation does, nevertheless 
nullifies the exemption clauses, including time limits on claims 4? 
and limited damages clauses 4: ‘‘ Underlying the whole contract 
of affreightment there is an implied condition upon the operation 
of the usual exceptions from liability—namely, that the shipowners 
shall have provided a seaworthy ship.” * But, this rule is subject 
to two qualifications: first, the warranty of seaworthiness may be 
displaced by a blanket clause against liability for breach of such 
warranty, and, second, the rule regarding breach of the implied 
warranty of seaworthiness does not apply, strangely, to breach of 

empress warranty of seaworthiness.*® 


37 Woolmer v. Delmer Price, supra, 295. See, also, the dry cleaning case, 
Dames v. Collins [1945] 1 All E.R. 247, 249, 251. 

38 Spurling v. Bradshaw, supra, 465. 

39 Cf. Lord Greene M.R., in the laundering case, Alderslade v. Hendon 
Laundry [1945] K.B. 189, 198: “ What I may call the hard core of the 
contract, the real thing to which the contract 1s directed, is the obligation. . . 
to launder. That is the pnmary obligation. It is the contractual obligation 
which must be performed according to 1ts terms, and no question of taking 
due care enters into 1t.”’ 

40 e.g., Davis v. Garrett, supra; Mallett v. G.E. Ry. [1899] 1 Q.B. 809. 
Generally, Scrutton, Charterparties, 16th ed., 297 et seq. An arbitration 
clause is not, of course, affected. 

41 (1934) 49 LI.L.R. 183, such clauses being strictly construed contra proferentem. 

42 Tattersall v. National §.8. Co. (1884) 12 Q.B.D. 297. 

43 Atlanitc Shipping and Trading Co. v. Loms Dreyfus and Co. [1922] 2 A.C. 
250; also, Bank of Austialasta v. Clan Line [1916] 1 K.B. 89, 40-43 
(Batlhache J. at first instance). 

44 Atlantic Shipping and Trading Co. v. Dreyfus. supra, 260 (per Lord Sumner). 

45 See Scrutton, op. cit. 108, note (1). 
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Further to the carriage of goods, express exemption clauses are 
displaced by conduct in the course of transit, like extremely 
unreasonable delay, which bears an analogy to deviation.*® Exemp- 
tion clauses may also be nullified by carrying the goods in a vehicle 
other than that agreed on,‘ or to a destination other than that 
agreed on,*® or by delivering to the wrong person.*® 

On the other hand, it was not a fundamental breach when the 
carrier negligently failed to notify the consignee, in accordance 
with the contract of carriage, of the arrival of perishables (bananas) 
with the result that they were seriously damaged in the meantime 
by the climate.°° The contractual provision requiring notice of 
arrival within a reasonable time was classified as “< merely an 
ancillary provision not bearing upon the contract of carriage at 
all.” 5 Also, the consignee had had a choice of carrier’s risk and 
owner’s risk rates and had freely chosen the latter.*? 

Turning to laundering and cleaning services, Davies v. Collins * 
makes it clear that, if the contract itself and other material sur- 
rounding circumstances show that the customer committed his 
clothes to the care of the launderers or cleaners personally, sub- 
contracting ™ the work, since it vastly extends the area of agreed 
risk for the customer, is a breach of contract that cuts down 
express exemption clauses. The principle in Gibaud’s case was 
re-expressed in Alderslade v. Hendon Laundry, as approved in 
Davies’ case, as follows: ‘fa limitation clause of this kind only 
applies where the damage in respect of which the limitation clause 
is operative takes place within the four corners of the contract. 
A contracting party who goes outside his contract cannot rely upgn 
the clause if the loss occurs during operations outside the contract, 
as distinct from operations which the contract contemplates.’’ °° 


48 Cunard S.S. Co v. Buerger [1927] A.C. 1; Bonter Knitting Works Ltd. v. 
St. John's Garage [1943] 2 All E.R. 690. 

47 Gunyon v. S.E. £ C. Ry. [1915] 2 K.B. 870; Garnett v. Willan (1821) 6 B. 
& Ald. 58; Sleat v. Fagg (1822) 5 B. & Ald. 842; Davies v. Garrett, supa 
(wrong conveyance by mistake). 

48 LN. W. Ry. v. Neilson [1922] 2 A.O. 268. Dist. Renton v. Palmyra Trading 
Co. [1957] A.O. 149. 

49 Sss Hat Tong Bank Ltd. v. Rambler Cycle Co., supra (also, the dictum about 
burning and throwing into the sea, at 587). Quaere, the validity today of 
Smackman v. General Steam Navigation Co. (1908) 18 Com.Cas. 198, in 
connection with which the dictum about misdelivery in The Albion [1953] 2 
All E.R. 679 at 682 should be marked. Note, however, the ‘' special circum- 
stances ° cases like British Traders Ltd. v. Ubique Transport Ltd. [1952] 
2 L1.L.R. 288. 

50 Hartstoke Fruiterers Lid. v. L.M.S. Ry. [1948] 1 All E.R. 470. 

51 At 472. 

52 At 478. 

58 Supra. 

54 There is, of course, nothing to prevent the customer agreeing to sub-contract: 
Davies v. Collins, supra, 249, OBI. A sub-bailment may also be reasonable in 
the circumstances of the transaction, i.e., may be impliedly agreed: Edwards 
v. Newland, supra, 1081. 

55 In [1945] 1 All H.R. 244, 245 (the second sentence quoted is omitted from the 
repors ın [1045] K.B. 189, 192, possibly because ıt merely amplifies but does 
not add). Approved in Danes, supra, at 249. ' 
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On the other hand, it would not be outside the course of 
contractual performance if it were necessary to sub-contract “ an 
ancillary service,” such as sending the goods back to the customer 
through the Post Office or other independent carrier.” 

Finally, in respect of towage contracts, following on the prin- 
ciples discussed above, while it was held in The Albion °’ that an 
exemption clause covered negligence in the course of performing 
the towage contract, in The Cap Palos, the clause was held 
ineffective where the injuring act, inadvertence, mistake or miscal- 
culation, took place outside the course of contractual performance. 


(b) Contracts of Sale and Hire-Purchase 


T have tried so far to analyse the contracts for services exclusively 
in terms of the principle in Gibaud’s case, though, unavoidably, 
since the development of the two doctrines has overlapped in time, 
the language of fundamental breach has crept in. Likewise, I shall 
try to keep the two distinct in discussing contracts of sale and 
hire-purchase in order the better to stress later on the legal 
development that appears to have occurred actually and potentially 
by reason of consolidating the principle in Gibaud in the doctrine 
of fundamental breach. 

In sale and hire-purchase decisions, the principle in Gibaud’s 
case has been activated either in the case of the seller failing to 
transfer good title or where the seller has delivered goods other 
than those contracted for. 

As to the former type of case, there is simply the decision in 
Rowland v. Divail."® As to the latter, however, we may begin with 
Shepherd v. Kain, where a “ with all faults ” clause went by the 
board because the ship delivered was only partially copper-fastened 
and not a “f copper-fastened vessel ”? as described in the contract. 
It would be the same, the Court of King’s Bench pointed out, if a 
qlver service were sold and turned out on delivery to be plated. 
Then, we have Lord Abinger’s celebrated dictum that, “ if a man 
offers to buy peas of another, and he sends him beans, he does not 
perform his contract ’’: it is “ a non-compliance with a contract 
which a party has engaged to fulfil.” 82 

Later, we can draw on Pinnock v. Lewis," where, in a contract 
for copra cake, copra cake mixed with castor beans was held to be 
“a substance quite different from that contracted for.” ** More 
recently, there were Andrews v. Singer Motors * and Nicholson and 
50 See Alderslade [1045] K.B. 189, 198; Davies, supra, 251. 

57 Supra. 

58 Supra. 

59 [1923] 2 K.B. 500. 

80 (1821) 5 B. & Ald. 240. 

61 Ibid. 

62 Chanter v. Hopkins (1888) 4 M. & W. 809, 404. 
e3 [1928] 1 K.B. 690. 


e4 At 696-697. 
85 [1984] 1 K.B. 17. 
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Venn v. Smith Marriott, which, although decided by applying 
the contra proferentem rule to their respective exemption clauses, 
might have arrived at the same conclusion by holding the clauses 
displaced because, in the one, a non-new Singer car was delivered 
instead of a new one as agreed,’ while, in the other, Georgian 
linen was sold instead of the Caroline linen offered. Indeed, it is 
plainly implicit in the logic of the principle in Gibaud, or the rule 
of repugnancy, whichever one chooses to call it here, that breach 
of the promise, express or implied, to deliver the goods of contract 
description could not be neutralised by any exemption clause, not 
even the comprehensive L’Estrange v. Graucob clause. 

The most recent continuation of these cases brings us to the 
doctrine of fundamental breach and will be considered under that 
heading. 

THE DOCTRINE oF FUNDAMENTAL BREACH 


The principle in Gibaud’s case might have been regarded as a 
special way of interpreting the sense of a contract: in this aspect, 
it looked back to the principle of regulative interpretation. It 
might, on the other hand, have been regarded as erecting a barrier 
beyond which exemption clauses, however crystal clear, may not 
operate: in this aspect, it looked forward to the doctrine of 
fundamental breach. 

Before 1951, the principle in Gibaud’s case was, as we have 
seen, sometimes referred to as involving a fundamental breach of 
contract, for example, in the deviation and towage cases. Since 
1951, that is to say, since Alewander v. Railway Emecutive,® tHe 
principle has plainly been restated in the form of the doctrine of 
fundamental breach, into which it has been absorbed. This process 
of absorption and restatement has not, however, been merely a 
substitution of one label or one set of words for another. The 
doctrine of fundamental breach is an extension as well as a restate- 
ment of the principle in Gibaud’s case. The very phrase, “ funda- 
mental breach,” suggests a vaguer and, therefore, wider scope 
than the phrase, ‘f not doing what one has contracted to do.” 
How, then, has this wider ‘‘ feeling ” been translated by the courts 
into concrete terms? And, what appear to be its potentialities ? 

The doctrine of fundamental breach has been described in a 
wide variety of expressions, all of which have the same meaning, 
whatever that may be. It has been referred to, simply, as a 
“ fundamental breach of contract,” ® or as a “‘ breach ” or 
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87 Bee Karsales (Harrow) Lid. v. Wallis [1956] 1 W.L.R. 936, 948-944 (per 
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‘“ fundamental breach which went to the root of the contract,” 7° 
or as a “‘ breach of a fundamental term’? ™ or “* breach of a 
fundamental term which is in the nature of a deviation,” "2 or 
‘* akin to a deviation,” ™ or as “ a radical breach,” ™ or a breach 
which ‘* goes outside the contract,” %5 or a violation of “ the 
essence of the contract,” 7 or of “ the main object and intent of 
the contract,’ "’ or of “one of the prime obligations of the 
contract,” 18 or of a “ fundamental contractual obligation,” 7 or 
of “one of its main objects,” ®© or as a failure to perform a 
contract ‘‘ in its essential respects,” ® or, finally—and this sounds 
a special note on which more must later be said—a breach which 
“< evinces a deliberate disregard of . . . bounden obligations.” 83 

Even Devlin L.J.’s tentative definition in Smeaton Hanscomb 
v. Setty, at first sight more definite, leaves one, on closer inspec- 
tion, equally in the semi-dark. The learned Lord Justice said: 
**T do not think that what is a fundamental term has ever been 
closely defined. It must be something, I think, narrower than a 
condition of the contract, for it would be limiting the exceptions 
too much to say that they applied only to breaches of warranty. 
It is, I think, something which underlies the whole contract so that, 
if it is not complied with, the performance becomes something 
totally different from that which the contract contemplates.’ 83 

The doctrine of fundamental breach has already been criticised 
on the ground of its uncertainty.“ Before attempting to indicate 
the possible line of legal development through the idea of funda- 
mental breach, a word about the importance of uncertainty in case 
lew *° may not be out of place. 

Legal rules and principles are of three kinds. There are the 
rules and principles that are certain, the rules and principles that 
are uncertain, not deliberately but through the accident of 
insufficient litigation, and the rules and principles that are 
pucertain by design. This third class is, in a sense, the most 
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important class of all, and the rules and principles composing it 
may properly be described as formulae of judicial discretion. 

The primary axiom of the formula of judicial discretion may be 
stated thus: the formulation of a principle that has no meaning 
in itself maximises the flexibility of the law. Where there is some 
uncertainty, there is some flexibility, and where the uncertainty is 
total, the flexibility is commensurate. Or, to put it the other way 
round; rigid law is dead law; to be viable, law must be flexible; 
flexibility is the function of uncertainty. 

Uncertainty is often spoken of as though it was a legal vice. It 
may be where the uncertainty is undeliberate, but it is nothing of 
the sort where the uncertainty underlies a formula of judicial 
discretion. Uncertainty in law may be regrettable, but it is a 
regrettable necessity. No major step forward in case law develop- 
ment is ever taken without it. 

The law abounds in examples of the importance of uncertainty, 
that is to say, of flexibility, that is to say, of judicial discretion. 
Confining oneself to the law of contract, there is, for instance, the 
fruitful area of uncertainty within the doctrine of consideration 
resulting from its highly abstract concepts of ‘* benefit,” ‘ detri- 
ment ” and “ reality.” There is, again, the doctrine of the implied 
term based on a judiciously elastic notion of ‘* business efficacy,”’ 
which has enabled the courts to write justice and commercial 
expediency into many types of contract, as well as deny them to 
others.2° There is, further, the doctrine of public policy, the heads 
of which must never close, and the rules governing the legal 
consequences of illegal contracts which comprise a veritable network 
of formulae of judicial discretion. One may also refer to the 
doctrine of frustration proper, as distinct from subsequent physical 
or legal impossibility, and to the principle of “ interpretation,” 
which is to be found, in relation to statutes, in the doctrine of 
illegality, and, in relation to promises, in the doctrine of frustra; 
tion. Such areas of judicial discretion è are strategic areas in the 
law of contract. To them has now been added the doctrine of 
fundamental breach. What, then, is the nature of and possibilities 
inherent in this new formula of judicial discretion? 

First, the doctrine of fundamental breach is an absorption and 
restatement of the principle of the fundamental obligation to do 
what one has contracted to do, the principle in Gibaud’s case. 
Therefore, the new doctrine collects together and includes all those 
applications of the principle in Gibaud that have already been 
enumerated. That the doctrine is regarded in the courts as separate 
from and, so, in the light of subsequent developments, an extension 


86 I have in mind Lister v. Romford Ice and Cold Storage Co. Ltd. [1957] 
A.C. 555. 

87 Naturally, these formulae of judicial discretion are always employed very 
cautiously, manifesting that tension between repetition and innovation that 
underlies the judicial process on its purely legal side. 


Jaw. 1961 REFORM IN THE LAW OF CONTRACT 75 


of the older principle may be seen in this passage from the judg- 
ment of Denning L.J. (as he then was) in Spurling v. Bradshaw: 
“ These exempting clauses are nowadays all held to be subject to 
the overriding proviso that they only avail to exempt a party 
when he is carrying out his contract, not when he is deviating from 
it or is guilty of a breach which goes to the root of it.” ° Just 
how the extension may take place is far from certain, but some 
indications already appear in the cases which suggest, to begin 
with, two possible points of departure. 


(a) Wilful or Reckless Breach of Contract 


Although ‘‘ negligence by itself, without more, is not a breach 
which goes to the root of the contract,” °° the same may not be 
true of reckless or wilful misconduct ®: ‘* If a warehouseman were 
to handle the goods so roughly as to warrant the inference that he 
was reckless and indifferent to their safety, he would . . . be guilty 
of a breach going to the root of the contract and could not rely on 
the exempting clause. He cannot be allowed to escape from his 
obligation by saying to himself: ‘I am not going to trouble about 
these goods because I am covered by an exempting clause.’ ” °? 
And, again: ‘‘it is now settled that exempting clauses . .. no 
matter how widely they are expressed, only avail the party when 
he is carrying out his contract in its essential respects. He is not 
allowed to use them as a cover for misconduct or indifference or to 
enable him to turn a blind eye to his obligations.” °? 

These passages suggest that reckless or wilful misconduct may 
amount to a fundamental breach; even if the obligation so broken 
is not fundamental per se. Thus, if a warehouseman, on the 
evidence, recklessly left a defective carboy of acid on a shelf over 
a consignment of fabrics, which were in consequence badly 
damaged, the warehouseman might be denied the protection of his 
éomprehensive exemption clause. 

The dicta above occur in cases of bailment. But, the doctrine 
of fundamental breach is of universal application, and, in principle, 
what applies to services may also be applied to the sale and use 
of goods. So, a vendor who, on the evidence, delivers goods he 
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knows to be of defective quality, may find himself deprived of the 
protection even of a L’Estrange v. Graucob clause. 


(b) Goods: Description and Vital Quality 


The other visible possibility in the development of the doctrine of 
fundamental breach lies in the field of sale and hire-purchase 
of goods. 

We have seen that sellers have already been held incapable of 
circumventing by contract their fundamental obligations to transfer 
the title to and description of goods contracted for. In the contracts 
of sale and hire-purchase of goods, the transition from the language 
and idea of the principle in Gibaud’s case to that of fundamental 
breach began with the well-known dictum of Devlin L.J. in 
Smeaton Hanscomb v. Setty: ‘‘ It is no doubt a principle of 
construction that exceptions are to be construed as not being 
applicable for the protection of those for whose benefit they are 
inserted if the beneficiary has committed a breach of a fundamental 
term of the contract... . If, for example, instead of delivering 
mahogany logs the sellers delivered pine logs, and the buyers 
inadvertently omitted to have them examined for fourteen days, 
it might well be that the sellers could not rely on the time 
clause.’’ 9 

In Karsales (Harrow) Ltd. v. Wallis, the transition was carried 
a stage further, if not completed. Judgment there was given in 
terms of both the principle in Gibaud and the doctrine of 
fundamental breach. 

A second-hand Buick car in sound, running order was inspected 
and approved by the buyer who concluded a hire-purchase contract 
at a price of about £600. On delivery, he found (inter alia) that 
the new tyres had been replaced by old ones, the cylinder head was 
off, the valves burnt and two pistons broken; the car, in short, 
would not go without some £150 worth of repairs. The finanae 
company, in their action against the hire-purchaser to enforce his 
contract, relied on an exemption clause which ran: ‘* No condition 
or warranty that the vehicle is roadworthy, or as to its age, 
condition or fitness for any purpose is given by the owner or 
implied herein.” It is worth underlining that, in respect of the 
condition of the vehicle and its fitness for its purpose, this clause 
was arguably just as wide as that in L’Estrange v. Graucob. Held: 
the clause did not protect the hire-purchase company. The exemp- 
tion clause was displaced by the fact that ‘‘ what was delivered was 
not what was contracted for,” ** that there had been a ‘** breach of 
a fundamental term.” 9 

The Sale of Goods Act, 1898, codified a branch of case law on 
which laissez-faire and freedom of contract were writ large. But, 
98 Supra, at 1470. 
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as we have seen, the nineteenth-century courts appreciated early 
on that the price of freedom is also regulation. Exemption clauses 
were not allowed to encompass any and every breach of contract. 
Liability for failure to deliver the goods of contract description 
could not be thus evaded. In this century, title was added to 
description as a compulsory, or mandatory, obligation. 

Through the doctrine of fundamental breach, the courts today 
have consolidated the old position and indicated new refinements, 
additional obligations which the seller of goods and the hire- 
purchase finance company may not be able to shrug off by means 
of imposed exemption clauses. Precisely what these additional 
obligations are is still indefinite. The possible implications of 
Karsales (Harrow) Ltd. v. Wallis have been mooted in some detail 
in an earlier number of this journal.” Just a word may be added 
here. 

The scope that the courts give to the doctrine of fundamental 
breach in the field of sale of goods and hire-purchase will depend 
on whether they are prepared to extend their classification of 
defects of description or identity as fundamental breaches to defects 
of quality or attribute. More concretely, will the courts be pre- 
pared to hold that breach of the fitness for a purpose and merchant- 
able quality conditions amounts—at least, in certain circumstances 
—to a fundamental breach, as well as breach of the description and 
title conditions? 

The penumbra of uncertainty surrounding ‘* description,” 
“ identity,” ‘© quality,” “ attribute ’ need not be laboured; and 
the opportunity for judicial discretion flowing from such uncertainty 
is enhanced by the fact that products of modern factories lack the 
ancient simplicity of peas and beans, or, indeed, mahogany and 
pine logs. Was not the Buick car delivered in Karsales the car 
described in the contract? Did not the difference between the car 
contracted for and the car delivered reside in defects as to “ vital ” 
qualities of the subject-matter? Therefore, is not a defect as to a 
vital quality as fundamental a breach as a defect of description 
‘ proper ?? And, is it not a defect as to a vital quality where 
goods are, in any serious way, not reasonably fit for their purpose, 
as in L’Estrange v. Graucob, or are, in any serious way, not of 
merchantable quality? %7 

It may be that the organic link between Karsales and the 
future of the doctrine of fundamental breach in sale of goods and 
hire-purchase will be found among the criteria of repudiation of a 
contract ?8 or of total failure of consideration,” or the fundamental 
mistake cases, or a classification of conditions, all of which are 
fundamental but some of which may be more fundamental than 
96 Melville, ‘‘ The Core of a Contract '’ (1956) 19 M.L.R. 26. 
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others.!? In the ultimate analysis, however, it will be a matter of 
judicial discretion whether the sounder policy will be to draw the 
limits of the doctrine wide or narrow. If the unorganised consumer 
is to enjoy adequate legal protection, they should be drawn wide. 


Fundamental Breach: Summing-up 


The anatomy of the doctrine of fundamental breach at the time of 
writing may be outlined in the following propositions: 

1. Where there is a fundamental breach of contract, then, 
provided the subordinate party does not waive the breach,? the 
contract breaker may not take advantage of any exemption clause 
purporting to displace his common law position, whether in respect 
of liability for negligence or wilful misconduct, or in respect of 
limitation of action or of damages or otherwise. 

The better view is that such exemption clauses are nullified, not 
ab initio, but from the moment of the fundamental breach.’ Pro- 
vided the subordinate party draws his pleadings properly, the 
burden is on the contract breaker of proving that the breach was 
not a fundamental one.‘ 


2. Fundamental breach of contract includes two kinds of breach 
of contract: 


(i) First, it generally refers to the nature of the ‘obligation 
broken. That is to say, it refers to breach of an obligation regarded 
as fundamental per se, not merely “ ancillary.” Whether a con- 
tractual obligation is a fundamental one has to be determined in 
the light of each contractual transaction, following, By analogy 
with, or as an extension of, those cases previously analysed. Such 
obligations are, it is useful to note, of two types, namely, 


(a) those fundamental obligations that are variable or dis- 
placeable by express contract; and, 

(b) those fundamental obligations that are immutably 
fundamental, with the result that, where the contractual clause 
is in contradiction with any of them, either the clause is void 
for fundamental repugnancy, or, possibly, the agreement as a 
whole is deprived of contractual force.’ 


(ii) The second kind of breach of contract, which may be 
included in the doctrine of fundamental breach, refers to the 


1 Cf. Smeaton Hanscomb v. Setty, supra, 1470. 

2 Alexander v. R.E., supra, 889-890. But see The Cap Palos, supra, 471. 

8 Alexander v. R.E., supra, 880; Hain 9.8. Co. v. Tate and Lyle (1986) 52 
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4 Woolmer v. Delmer Price Ltd., supra; Spurling v. Bradshaw, supra, 466. 
Alderslade v Hendon Laundry, supra, is reconci'ed on this pomt on the 
ground that the Court of Appeal did not there address its mind to,the question 
of burden of proof; see Spurling, 466; Woolmer, 294. 
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manner in which the obligation is broken, even though the obliga- 
tion is not one fundamental per se. It may refer, in other words, 
to the breach of contract that is wilful or reckless.’ 


Tar NEED For REFORM 


The doctrine of fundamental breach is subject to the same limita- 
tion as the old principle in Gibaud’s case. It only regulates 
exemption clauses in connection with breaches of contract. Even 
if the doctrine were developed as far as is reasonably possible, 
there would still be no general principle of control, only the incom- 
plete fragments of a general principle; between the doctrine of 
fundamental breach and the other independent rules devised by 
. the courts to control imposed contracts there would still remain 
a good deal of interdoctrinal space. 

Even in the general field of application of the doctrine of 
fundamental breach, that is to say, where there is a breach of 
contract allegedly covered by an exemption clause, the doctrine, 
however fully exploited, may fall short of what is required. Thus, 
in accordance with the general principle of freedom of contract, 
dominant contracting parties may, and frequently do, contract 
out of the common law of damages. This is done by means of two 
kinds of standard clause, the liquidated damages clause, and what 
may be termed the limited damages clause. The latter subdivides 
into two species, the clause that excludes the second rule in Hadley 
v. Bawendale, and the clause that sets an uppermost limit, an 
absolute ceiling to the dominant party’s liability for breach of 
côntract. Examples of limited damages clauses are found in 
laundering contracts and in contracts for the carriage of goods and 
passengers by land, sea and air. To such clauses, activated as 
they are by a breach of the dominant party, the doctrine of 
fundamental breach will apply. But, the doctrine is only directed 
t® the nature of the breach, not to the nature of the limit set to 
the damages that may be awarded. If the breach is not funda- 
mental, the courts must enforce the contractual limit, however 
unreasonable it may be. 

Again, there are imposed standard clauses that are activated 
by certain events defined in the contract but not involving any 
breach of contract at all. Plainly, such clauses stand entirely 
outside the sphere of control of the doctrine of fundamental breach, 
and few are touched by the other independent rules the courts 
have devised. 

Take, for example, the operation of the liquidated damages 
clause. Where there is a breach of contract, regulation may be 


8 Quaere whether, in theory, the subordinate party would be bound if an exemp- 
tion clause covering wilful or reckless misconduct were brought to his notice 
and agreed by him at the tıme of contracting. Or should the courts require 
some concession to the subordinate party in return, on the lines of the old 
rule of the "' fair alternative ’’ in railway law? 
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effected through the doctrine of penalties. But, where there is no 
breach of contract, no countervailing rule obtains. This is the case 
of the liquidated damages clause in hire-purchase contracts (falling 
outside the 1988-54 Acts), in the form of a minimum payment 
clause, where the hire-purchaser exercises his right to return the 
goods without taking the precaution of first breaking the contract.” 

Similarly, neither the doctrine of fundamental breach nor any 
of the other independent regulatory rules will apply to those opera- 
tional clauses in the contract of guarantee that “ strip a guarantor 
of virtually all those rights which the law would otherwise confer 
upon him—at any rate, where they conflict with the banker’s 
interests,” 8 nor, again, to warranty clauses ® or notice of claim 
clauses in insurance policies or other one-sided provisions in 
insurance policies that are purely operational or economic in nature. 
Doubtless, evidence would be forthcoming of other cases were an 
inquiry set in train. 

The problem of the imposed, standard contract is one of the 
first magnitude of importance that ought to be referred to the 
Law Reform Committee. It is probable that a pluralist rather 
than a single approach would be the more desirable and effective. 
There are certain transactions, like insurance, that ought probably 
to be made the subject of specialised legislation, which might 
create a special tribunal to settle the terms of such transactions. 
Other transactions might simply be submitted to the exercise by 
the courts of a broad, general principle of control. In this case, 
the broader, or should I say, the more uncertain the principle, the 
better: the criterion of reasonableness is indicated. 


2. TOLERATED LEVELS OF DISHONESTY AND INACCURACY 


One of the basic questions of policy a legal system has to answer 
is, which kinds or degrees of dishonesty and inaccuracy are to be 
tolerated and which are to be legally suppressed or discouraged 
In the field of contract, the question has to be answered with 
special reference to the behaviour of parties and the oral and 
written exchange between them in the zone of negotiations, that 
is to say, with reference, in particular, to the law of misrepresenta- 
tion, independent oral warranties and undue influence. 

On the whole, the law of contract as we know it today dates 
from no earlier than the end of the eighteenth century. Since then, 
the general trend has been towards steadily screwing up the 
standards of honesty and accuracy in the negotiation of contracts. 
The persistent wearing away of the distinction between statements 
of fact and statements of law, intention and opinion affords a good 


7 Associated Distributors Lid. v. Hall [1988] 2 K.B. 83. 

8 Holden, Secuntses for Bankers’ Advances, at 173-208. See aleo, Chorley, 
Law of Banking, 8rd ed., 248; Paget, Law of Banking, 5th ed., 417. 
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illustration of the overall trend.!° The fact that the common law 

of puff remains the cornerstone of the industry of advertising, 

which, in this aspect, may not unjustly be described as institu- 
tionalised dishonesty, simply demonstrates one of the natural 
limitations of the common law as an instrument of social control. 

In recent years, attention has focused on two particular flaws 
in the law governing accuracy in the negotiation of contracts, 
namely, the absence of the remedy of damages for innocent mis- 
representation ™ and the rule in Seddon’s case.1? Innocent mis- 
representation has now become the subject of review by the Law 
Reform Committee. Just one or two additional remarks may, 
therefore, not be out of place. I say that innocent misrepresenta- 
tion is concerned with inaccuracy, not dishonesty, in the negotiation 
of contracts. This, of course, inheres in its legal definition. But, 
one might add that it is not all cynicism to say that innocent 
misrepresentation might also be defined as misrepresentation where 
it has not been possible to discharge the heavy burden of proving 
fraud. 

Be this as it may, however, about the rule in Seddon’s case, as 
distinct from the parent rule in Wilde v. Gibson,” little more can 
profitably be said here. There is no reason in principle why the 
rules about rescission for innocent misrepresentation should differ 
from those relating to fraudulent misrepresentation. Long v. 
Lloyd ** indicates that the courts themselves could now ease the 
rule in Seddon’s case out of the law governing at least contracts 
for the sale of goods; but the problem of the rule in the total 
context of contract ought still to be reviewed. 

As in the case of rescission, so in the case of damages, there 
ought not to be such a great difference between innocent and 
fraudulent misrepresentation. The denial of the action in tort for 
innocent, or rather negligent, misrepresentation rests on Le Lievre 
v. Gould ** and Candler v. Crane.?* In the latter, Asquith L.J. (as 
He then was) instanced as a contributory reason for the majority 
decision the dreadful plight of the cartographer whose carelessness 
ends the career of the Queen Mary. Lord Asquith said: ‘ The 
case has been instanced by Professor Winfield and referred to by 
my brother Denning of a marine hydrographer who carelessly omits 
to indicate on his map the existence of a reef. The captain of the 
Queen Mary, in reliance on the map and having no opportunity of 
checking it by reference to any other map, steers her on the 
10 The slowly growing volume of protective legislation is part of the same trend. 
11 Sea Sainionid, Torts, 12th ed., 647 et seq. and the literature cited at 647, 

note 47. 

12 Seddon v. N.E. Salt Co. Ltd. [1905] 1 Ch. 326. See Cheshire and Fifoot, op. 
ct., 285 et seq.; Anson, op. cit., 227 et seq.; Sutton and Shannon, op at, 
199, 201, 202. 
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unsuspected rocks, and she becomes a total loss. Is the unfortunate 
cartographer to be liable to her owners for negligence for some 
millions of pounds damages? If so, people will, in future, think 
twice before making maps. Cartography would become an ultra- 
hazardous occupation.” 77 

This passage has been taken so seriously ** that it may be 
thought worth while to point out the singularly unrealistic 
character of the whole of Lord Asquith’s cartography dictum. 

Important ships of the mercantile marine, like the Queen Mary, 
do not use marine charts prepared by private individuals, as Lord 
Asquith’s words suggest, but charts prepared by the Hydrographic 
Department of the Admiralty. The heyday of the private carto- 
grapher, of an Eratosthenes or a Strabo, a Ptolemy or a Pietro 
Visconto, an Andrea Biancho or a Captain Greenville Collins, is 
over.?? British Admiralty charts are prepared on the basis of the 
data received from the surveying ships of this and the other major 
maritime nations. In the actual production of the charts, the great 
pains taken in the selection and training of staff, the system of 
checking and double-checking of all points at all stages, and a long, 
perfectionist tradition virtually rule out the possibility of a hydro- 
graphic publication being inaccurate by reason of carelessness.” 
British Admiralty charts have long enjoyed immense prestige 
throughout the maritime world, and mercantile marines other than 
the British rely on them. 

Yet, suppose the impossible were to materialise, the unthinkable 
to occur, and a ship were lost through a negligent error in the 
production of an Admiralty chart. Clearly, no “ unfortunate 
cartographer ” will ‘* be liable to her owners in negligence for some 
millions of pounds damages.’? ‘The Crown would be vicariously 
liable, and, as such an accident would so closely touch national 
prestige and interest, it may be hazarded that the British Govern- 
ment would, given proof of the negligent error, shoulder respon- 
sibility for the loss without the prompting of litigation. Admiralty 
charts are, as it were, state guaranteed. Nor, may it be added, 
would the Hydrographic Department be led even by such an 
accident to ‘‘ think twice before making maps.” In considering 


17 Supra, at 194. Winfield, it should be emphasised, employed the cartographer 
example in support of his contention that an action in tort should lie in 
certain circumstances for negligent misrepresentation. Winfield also referred 
to an official map: Textbook of the Law of Tort, 4th ed., at 387. 

18 e.g., Paton (1951) 25 Aus.L.J. 208; Street (1951) 14 M.L.R. 846; Seavey, 
‘Candler v. Crane, Negligent Misrepresentation by Accountants "’ (1951) vt 
L.Q.R. 480; Goodhart (1951) 67 L.Q.R. 177; Salmond, Torts, Heuston’s 
12th ed., 649, note 56; 647, note 47. 

19 An historical summary of the development of the Hydrographic Dept. of the 
Admiralty since 1705 is in Charting the Seas in Peace and War (H.M.8.0. 
1947). 

20 See Bencker, ‘‘ The Development of Maritime Hydrography and Methods of 
Navigation ” (1944) 21 International Hydrographio Review, 117. 

21 See ‘A Memorandum on the Organisation of the Hydrographic Department, 
Admiralty °” (1950) 27 International Hydrographic Review, 12. 
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whether an action for damages should lie for negligent misrepre- 
sentation, at least in circumstances of the kind discussed by Lord 
Denning in his dissent in Candler v. Crane, the Law Reform 
Committee would lose nothing by ignoring Lord Asquith’s dictum. 


8. Some ADDITIONAL Points 


There is space just to mention four additional points. I say nothing 
of privity, consideration and the rule in Gourley’s case,®* all of 
which will doubtless require reconsideration in the future. 

1. The first matter is the preservation of the last shred of the 
Statute of Frauds, 1677, comprised in that part of section 4 dealing 
with the contract of guarantee. The Law Reform Committee 
justified this retention on the ground that the Tequirement of 
written evidence of the contract of guarantee necessarily safe- 
guarded the guarantor. In practice, however, the guarantor 
would enjoy greater legal protection if there were no written 
contract at all, since, in practice, the written contract is an imposed 
standard contract which, in the words already quoted, strips the 
guarantor of virtually all those rights the law would otherwise 
confer on him. The contract of guarantee would be one of the 
special contracts falling within the scope of the Law Reform 
Committee’s general review of imposed, standard contracts. The 
repeal of the last bit of the Statute of Frauds might be treated as 
a subsidiary consequence of the general review. 

2. The second point refers to the common law of fundamental 
mistake, the sole major survivor of the will theory of contract. 
There are two questions that might be examined here. The first is 
the abandonment of the common Jaw rules entirely in favour of the 
more flexible rules of equity: the way has already been indicated 
by Lord Denning in Solle v. Butcher.** The importance of the 
second question goes well beyond contractual mistake, extending 
through a wide segment of commercial contracts: it is the question 
of the “‘ two innocent parties.” It is time that the Law Reform 
Committee inquired whether a principle of distributive justice 
should be introduced into the “ third party cases,” as it has been 
into cases of frustration. There is no convincing reason why one of 
two innocent parties should, without more, bear an entire loss: 
they could share it; but, how and in what circumstances the 
Committee would have to investigate.?® 

8. The third subject-matter that may be suggested for investi- 
gation is the way in which the doctrine of frustration has been 
22 B,T.C. v. Gourley [1986] A.C. 188. 

23 Cmd. 8809. 

24 [1960] 1 K.B. 671. The consequences of substituting equity for common law 
following Solle v. Butcher are worked out in the present writer's ‘ Study in 
the Relationship between Common Law and Equity in Contractual Mistake "’ 
(1052) 15 M.LAR. 297. 

25 Bee Devlin L.J. in Ingram v. Little [1960] 8 W.L.R. 504 at 581; [1960] 3 


All E.R. 832, 851-352; also, the present writer's article in (1952) 15 M.L.R 
297 at 817-818. 
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applied to leaseholds. Here is a monument to blind logic that well 
deserves the Committee’s inspection. It is not wholly an academic 
point. The mind, it is true, shrinks from imagining, the future 
destruction of leasehold premises by enemy action, but comparable 
destruction may result from natural forces not only in this country, 
but, more particularly perhaps, in countries from which an appeal 
still lies to the Judicial Committee. Also, occupation by the state 
or other public authority of leasehold premises may yet recur. 

4. Finally, mention must be made of infants’ contracts. Does 
property pass to a fraudulent infant under a contract for the supply 
of non-necessaries? How far and in how many mutations of form 
may goods or money in the hands of a fraudulent infant be traced ? *° 
May an adult vendor recover the non-necessaries supplied to an 
infant who later resiles from the bargain? May an infant enforce 
against the adult party a contract that does not bind the infant? 
These are some of the outstanding open points in the law of infants’ 
contracts.2? Litigation in this field has remained relatively dormant 
since the termination in 1914 of the golden era of the high living 
Oxbridge undergraduate. But, the large sums of money of which 
teenagers now dispose and to which a large section of trade and 
industry has been attracted may give these problems of infants’ 
capacity a sharper significance than was foreseeable before the war. 
The open questions above mentioned and others may be solved by 
sufficient litigation alone; but, there remain two large questions 
that are foreclosed to the courts; is twenty-one too late an age 
today for contractual infancy, and—an old but still valid sugges- 
tion 28—should not infants be bound by any contract that is on 
the whole for his or her benefit? 

C. GRUNFELD.* 


26 See the discussion in Atiyah, ‘‘ The Inability of Infants ın Fraud and Restitu- 
tion ” (1959) 22 M.L.R. 278. 

a7 Becs generally, Treitel, ‘‘ The Infants Relief Act, 1874” (1957) 78 L.Q.R. 
1 


28 Salmond and Williams, Contracts (2nd ed.), at 809-310. 
* M.A., LL.B.; Reader in Law in the University of London. 


REFORM OF THE LAW OF RESTITUTION 


THE author of a short paper on the reform of the law of restitution 
is faced with the initial difficulty that he is writing about a topic 
whose content is unstudied and whose boundaries are undefined. 
To embark in a paper of this kind on an examination of the limits 
or basis of the law of restitution would be out of place and would 
distract from its main purpose. I shall accordingly begin with this, 
perhaps arbitrary, definition of my task, namely, to consider the 
possibility of statutory reform of certain aspects of those non- 
tortious and, strictly speaking, non-contractual actions which are 
concerned with recovery in respect of benefits conferred upon the 
defendant, which the law requires the defendant to restore or repay 
or account for to the plaintiff, or in respect of which the law requires 
the defendant to reimburse the plaintiff. 

It follows from this definition that I shall not here consider the 
advisability of a full codification of this part of the law. Such an 
omission is desirable for two reasons. First, because there is much 
to be said for the view that the topic is at present in too unsettled 
and undeveloped a condition to be ready for so radical a step; 
secondly, because any proposal for its codification in the near future 
is unlikely to be accepted by those responsible for law reform. 
For the time being, at least, the realistic reformer must content 
himself with limited, specific proposals designed to eliminate 
obvious injustices. 

Even one who confines himself to such narrow limits as these is 
likely to run into difficulties when the object of his inquiry is so 
amorphous and unconsidered as the law of restitution. In such 
cjrcumstances, there are two principal temptations for the reformer. 
He may be tempted to substitute a wide discretion for ascertainable 
legal rules, or to propose reforms without full consideration of their 
relationship to the remainder of the law. So far the Statute Book 
has acquired two major reforming statutes in the field of restitu- 
tion—the Law Reform (Frustrated Contracts) Act, 1948, and the 
Law Reform (Married Women and Tortfeasors) Act, 1985 (in so far 
as it is concerned with contribution between joint and several tort- 
feasors). The former of these Acts, though admirable in many 
respects, provides an excellent illustration of the dangers of piece- 
meal reform. Its principal virtues are that it has, in a limited field, 
reduced the doctrine of entire contracts to its proper perspective 
and admitted a right to recover money paid to the extent that the 
consideration therefor has partially failed. But it has three main 
defects. First, it has vested in the courts a discretion so wide as 
to render it very difficult for a lawyer to give firm advice to his 
clients on the prospects of a claim under the Act. Secondly, the 
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provisions of the Act may lead to the payer of money under a 
contract thereafter frustrated being rendered liable to stand the 
risk of expenditure lost by the payee in circumstances in which the 
parties to the contract may never have intended that he should 
stand such risk.1 Thirdly, it is illogical that the beneficial reforms 
already mentioned, relating to entire contracts and partial failure 
of consideration, should be limited to the case of frustrated con- 
tracts; why should they not be extended, for example, to contracts 
whose termination is occasioned by the breach of one of the 
parties ? 

The lesson of the Act is that reform by piecemeal legislation 
should be effected only in the case of a clearcut issue in respect of 
which comprehensive study has not only shown that reform is 
desirable but has also defined with reasonable clarity the principles 
to be enacted in the place of the rules of common law. The 
reformer must however also be satisfied that statute is the most 
appropriate method of reform. For it must not be forgotten that 
in the field of restitution some judicial development is still taking 
place. The early part of this century saw the high-water mark of 
the period of reaction; in more recent years we have seen more 
sympathy on the part of the judges towards the growth of the law, 
notably in the case of quantum meruit claims? and of the action 
for the recovery of money paid under a mistake of fact,” and it is 
perhaps not unreasonable to hope that, with an increased under- 
standing of the subject, this tendency may gather momentum. 

In the light of these preliminary observations the reader will 
understand why I do not propose to consider in this paper sueh 
topics as equitable proprietary remedies, or the right to indemnity 
in respect of expenditure incurred in rendering services in an 
emergency without request. It can be argued with some force that 
the law on these topics appears at present to be unnecessarily 
limited; but they are still in an unsettled condition, and the 
proper place for their development appears, for the time being at 
least, to be the Law Reports rather than the Statute Book. It is my 
intention to limit myself to five rather narrow aspects of the law of 
restitution which have been the subject of criticism and which, in 
my view, may more reasonably be regarded as possible candidates 
for statutory reform. They are as follows: 


(1) The rule that money paid under a mistake of law is in 
general irrecoverable. 


(2) Problems of apportionment. 
(a) The rule that money can only be recovered on grounds 


1 See Glanville L. Wiliams on The Law Reform (Frustrated Contracts) Act. 
1948, at pp. 85-39. 

2 See, e.g.. Craven-Ells v. Canons Ltd. [1986] 2 K.B. 408; William Lacey 
(Hounslow) Ltd. v. Davis [1957] 1 W.L.R. 982. 

8 See, ¢.g., Morgan v. Ashcroft [1988] 1 K.B. 49; Larner v. London County 


Council [1949] 2 K.B. 688. 
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of failure of consideration if such consideration has wholly 
failed. 
(b) The rule concerning entire contracts. 
(8) Benefits conferred under illegal contracts and the rule eg 
turpi causa non oritur actio. 
(4) The defence of change of position. 
(5) The recent ‘* police cases.” 


1. MISTAKE oF Law 


It has long been accepted that a mistake of law does not, in 
general, provide grounds for recovery of money paid thereunder. 
The rule was laid down in 1802 in the case of Bilbie v. Lumley.* 
In that case, an underwriter had paid up on a policy of insurance 
in the mistaken belief that a failure on the part of the assured to 
disclose material facts did not relieve him from liability to make 
the payment. In holding that the underwriter was not entitled to 
recover the money, Lord Ellenborough relied upon the proposition 
that “ every man must be taken to be cognisant of the law.” His 
application of this presumption in the field of restitution has, 
however, often been criticised. It is certainly not true that people 
actually know the law—as Lord Mansfield pointed out,” “ It would 
be very hard upon the profession, if the law was so certain, that 
everybody knew it”; and while a man cannot generally plead 
ignorance of law in excuse of a criminal offence, the rule of policy 
which forbids such a plea appears to have no relevance in actions 
of restitution.® It is no doubt the realisation that there is some 
substance in this criticism that has led judges on occasion to justify 
on other grounds the rule that a mistake of law will not ground 
recovery. Thus, for example, it has been suggested’ that the 
plaintiff should not recover his money because the defendant may 
have changed his position on the faith of the payment. This 
suggestion does not however explain those cases where the 
defendant has not in fact changed his position; nor does it explain 
why, in English law, change of position is generally no defence to 
actions to recover money paid under a mistake of fact. 
Nevertheless, the great majority of the decisions in which 
recovery of money paid under a mistake of law has been denied can 
be justified as applications of the principle of voluntary payment. 
In this context a voluntary payment does not, of course, mean a 
payment made by way of gift; it means a payment made with the 
intention of closing a transaction. If A demands money of B, B 
must decide whether he will comply with the demand or dispute the 
claim; if he gives way and pays, he cannot generally reopen the 
transaction and dispute the claim later at a time of his own 


4 (1802) 2 Hast 469. 

5 Jones v. Randall (1774) Cowp. 87, 40. 

8 Kiriri Cotton Co. v. Dewani [1960] A.C. 192, 204, per Lord Denning. 
7 See, 6.g., Brisbane v. Dacres (1818) 5 Taunt. 148, 158, per Gibbs J. 
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choosing.2 This principle, that a voluntary payment: cannot be 
recovered, is one of the main limits to recovery in the field of 
restitution. Its application is not confined to cases in which money 
has been paid under a mistake of law; it may also, for example, 
apply where money has been paid under a mistake of fact ° or 
under duress.2° Where it applies, it can be argued that in a sense 
the defendant has been unjustly enriched at the plaintiff’s expense; 
but the so-called doctrine of unjust enrichment is one which, if it 
exists, is subject to certain limits and here it is overridden by the 
principle that the law does not favour the reopening of transactions 
that have once been closed. 

But the principle of voluntary payment is not the same thing as 
the rule that a mistake of law will not ground recovery, and the 
transformation of the principle into the rule has led to many 
unfortunate consequences. It has touched off an unprofitable 
technical discussion about the difference between a mistake of law 
and a mistake of fact. The law of contract has become infected 
with the notion that a mistake of law provides no grounds for the 
avoidance of a contract, though the principle of voluntary payment 
has little or no place in that field. Moreover, the rule that a 
mistake of law will not ground recovery can, if strictly applied 
without reference to its underlying principle, work injustice in 
particular cases * and it is not surprising that we should find a 
conflict of judicial opinion in a case * where the plaintiff has paid 
money without realising that any legal issue has arisen, a case 
which may be described as being concerned with ‘bona fide 
ignorance ” rather than ‘‘ mistake ” of law. 

There is accordingly much to be said for the view that the strict 
rule that a mistake of law does not ground recovery should be 
abandoned and the principle of voluntary payment restated as the 
proper limit to restitution. It is however doubtful whether legis- 
lation is the proper weapon to effect such a change. It is true that 
the rule concerning mistake of law is widely regarded as axiomatic; 
but on the authorities it is probably still open to the House of 
Lords to explain the principle on which the rule is based so as to 
admit exceptions in cases where there has been no true voluntary 
payment. Whether the House would regard itself as free to take 
such a course is however a matter on which it is not easy to 
prophesy. Some indication that it may do so is, however, to be 
8 Rogers v. Ingham (1876) 8 Ch.D. 861, 357, per James L.J.; Brisbane v. 

Dacres (1818) 5 Taunt. 148, 152, per Gibbs J. 

9 Moora: Ca of Fulham [1896] 1 Q.B. 399; Beevor v. Marler (1898) 14 
10 Maskell v. Horner [1915] 8 K.B. 106. Although the application of the 
principle in the field of duress was expressly recognised only by Rowlatt J., 

whose decision was reversed by the Cours of Appeal, nevertheless it is a 

reasonable inference from the ndgmente ın the Court of Appeal that the lords 

ustices hkewise recognised that the princi could so apply. 
11 Bee, 6.g., Harse v. Pearl Life Assurance [1904] 1 RB 558 


12 Stanley Brothers Ltd. v. Nuneaton Corporation (1912) 107 LÙ. 760; (1918) 
108 L.T. 986. 
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found in the advice of the Board of the Privy Council in Kiriri 
Cotton Co. v. Dewani. There Lord Denning suggested cases in 
which a mistake of law might provide grounds for recovery of 
money paid thereunder, as, for example, where the defendant’s 
, conduct shows that, as between the plaintiff and himself, he was 
the one primarily responsible for the mistake, or where the 
defendant has misled the plaintiff when he ought to have known 
better. These examples appear to be consistent with the principle 
of voluntary payment; for in general the rule that a closed 
transaction will not be reopened has no application where 
the defendant has taken an unfair advantage or has acted 
unconscientiously."* 


2. PROBLEMS OF APPORTIONMENT 


The common law long ago set its face against apportionment, and 
its decisión to do so severely limited the scope of a number of 
restitutionary remedies. Two important statutory reforms have, 
however, now enabled the courts to apportion in the case of benefits 
conferred under contracts thereafter frustrated and in respect of 
contribution between joint tortfeasors; but there remain other 
cases, not so important perhaps as these, in which the courts’ 
refusal to apportion may still work injustice. Such injustice will 
generally flow from one of two rules—the rule that failure of 
consideration must be total, and the rule relating to entire 
contracts. 


(a) The rule that failure of consideration must be total 

This rule stems from the decision of the court of Queen’s Bench, 
over 150 years ago, in Hunt v. Silk 5; subject to certain refine- 
ments,** it has been accepted ever since. The test whether the 
consideration has wholly failed appears to be, not whether the 
payee has expended money or done work in performance of his 
contractual obligations, but whether the payer has actually received 
a benefit in pursuance of the contract.17 The common law rule is 
that, if he has received any such benefit, however small, he cannot 
recover any part of the money he has paid on grounds of failure of 
consideration. 

If the occasion of the determination of the contract is the 
payee’s breach, the rule does not work hardship, because the payer 
can if necessary recoup himself by means of an action for damages 
for breach of contract. Again, if the contract has been determined 
by reason of some frustrating event, the Law Reform (Frustrated 
Contracts) Act, 1948, provides in effect that, in cases of partial 
18 [1960] A.C. 192, 204. 

14 Ward v. Walks [1900] 1 Q.B. 675. 
15 (1804) 6 Bast 449. 


16 Bee, e.g., Rowland v. Divall [1928] 2 K.B. 600. 
17 Fibrosa Spolka Akcyjna v. Fatrbairn Lawson Combe Barbour Ltd. [1043] 
A.C. 82. 
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failure of consideration, the payer shall be able to recover his 
money subject to his paying to the payee the value of any valuable 
benefit conferred upon him by the payee before the time of 
discharge. There are however other cases in which the rule may 
cause injustice. Thus the occasion for the determination of the 
contract may be the payer’s breach, and in such a case the payer 
can recover his money only if the consideration therefor has wholly 
failed.?® It may, for example, be that a contract has provided that 
A is to pay by way of equal monthly instalments for work to be 
done by B. After he has paid two instalments A’s insolvency 
forces him to repudiate the contract, and B accepts his repudia- 
tion. At that point of time, however, the work done by B may be 
of far smaller value than the amount of the two instalments paid 
by A. It is difficult to see why, in justice, A should not in such 
circumstances be entitled to recover the difference in value, subject 
of course to B’s right to recover damages for A’s breach of 
contract. Similar examples can be given in the case of money paid 
under contracts ineffective ab initio. 

If the money has been paid by way of deposit, or the payer has 
otherwise contracted out of his right to restitution, different 
considerations will of course arise; generally he will not be entitled 
to recover money so paid, though equity may, in certain circum- 
stances, intervene to relieve against forfeiture.*® Such cases apart, 
however, it is difficult to see why the payer should not in general 
be entitled to recover to the extent of the payee’s enrichment; 
moreover it is inconsistent that the courts should have power to 
apportion the consideration where the contract has been frustrated, 
but not in other cases. The simple solution appears to be to grant 
a general right of recovery to the extent that the consideration for 
the payment has partially failed, subject always to the payee’s 
tight to recover damages in respect of any breach of which the 
payer has been guilty. Such a rule appears already to have been 
accepted in some of the United States.®° 


(b) The rule concerning entire contracts 

An entire contract *+ is one which provides expressly or impliedly 
that a party must perform his part in full before he can recover 
any part of the price or other consideration to which he is entitled 
under the contract; in particular, in the absence of anything to the 
contrary, a contract is held impliedly so to provide where such 
consideration is a lump sum or is otherwise unapportioned. In 
such cases, it is well established that at common law the party who 
has contracted on such terms ‘‘ can recover nothing unless the work 
be done, or it can be shewn that it was the defendant’s fault that 
18 Diss v Pa & International Mining and Finance Corporation [1989] 1 
19 Stockloser v. Johnson [1954] 1 Q.B. 476. 


20 Williston on Contracts, revised ed., §1476. 
21 See, generally, Glanville L. Williams, 57 L.Q.R. 878, 490. 
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the work was incomplete, or that there is something to justify the 
conclusion that the parties have entered into a fresh contract.” 22 

In the event of premature determination of an entire contract, 
logic appears to demand that the entire nature of the contract 
, Should stand in the way of restitution in respect of benefits 
conferred thereunder only if it is clear that the contract expressly 
or impliedly provided that the party claiming restitution contracted 
out of his right to restitution in the events which have occurred, 
It is by no means unusual, nor is it necessarily unreasonable, that 
a contract should so provide *; nor is it illogical that a contractual 
provision of this kind should exclude or otherwise affect restitu- 
tionary rights. Thus, for example, a ticket issued for a cricket 
match may effectively provide that no money will be refunded if 
the match is cancelled on account of bad weather. But the 
common law, instead of treating the question of exclusion of resti- 
tutionary rights as one of construction of the particular contract, 
has laid down the hard-and-fast rule that, whenever a party has 
entered into an entire contract in the sense already described, his 
right to recovery in respect of partial performance will be excluded, 
whether framed in contract or in restitution, save in the excep- 
tional cases specified above by Blackburn J. The fallacy under- 
lying the rule is the fruit of a confusion between contractual and 
restitutionary rights; for a contractual provision requiring a party 
to perform in full before he can recover the contract price is by no 
means necessarily intended to exclude the right to restitution in 
respect of partial performance in event of premature determination 
of the contract. 

° Statute law has however already made serious inroads into the 
field of entire contracts. The Apportionment Act, 1870, provides 
that periodic payments in the nature of income shall be considered 
as accruing from day to day; and sections 156 and 157 of the 
Merchant Shipping Act, 1894, have confirmed the previous statu- 
tdéry abolition of the old rule that freight is the mother of wages. 
In the case of frustrated contracts, the position is now governed by 
the Law Reform (Frustrated Contracts) Act, 1948. If today a 
party has partially performed his obligation under an entire 
contract which is thereafter frustrated, the court has power, by 
virtue of section 1 (8) of the Act, to award him remuneration to 
the extent that he has thereby conferred a valuable benefit on the 
other party. It is however provided by section 2 (8) that the 
court shall give effect to any contractual provision which is 
intended to have effect in the circumstances which have arisen. 
The result therefore is that, except in the special cases to which 
the Act does not apply, the doctrine of entire contracts has, so far 
as frustrated contracts are concerned, been reduced to its proper 
22 Appleby v. Myers (1867) LR. 2 C P. 651, 661, per Blackbum J. 

28 A famous example is Cutter v. Powell (1795) 6 T.R. 820, in which the court 


inferred from the high rate of a party's contractual remuneration that he had 
taken the msk of incomplete performance. 


92 THE MODERN LAW REVIEW Vor. 24 


status as a genuine expression of the parties’ contractual intention; 
only where the contract has expressly or by necessary implication 
so provided will the right to restitution be excluded or otherwise 
affected. 

The Act of 1948 does not however assist a plaintiff whose breach , 
is the occasion of the contract’s premature determination; it has 
even been suggested * that the Apportionment Act is likewise of 
no assistance to him. The well-known case of Sumpter v. Hedges ** 
demonstrates how the rule in entire contracts may cause injustice 
to such a plaintiff. There a builder had contracted to erect certain 
buildings on the defendant’s land for a lump sum. Insolvency 
prevented him from completing the work he had contracted to do, 
but the rule in entire contracts prevented him from recovering any 
remuneration for the work he had done up to the time when he 
abandoned the work. In exceptional cases, of course, a plaintiff in 
such a position may be able to rely on the doctrine of substantial 
performance **; sometimes, too, the court will strain to hold the 
contract to be divisible, or to infer a fresh contract by the 
defendant to pay for the benefit he has received,” an inference 
which will readily be drawn in the case of a partial supply of goods 
under an entire contract of sale.*® In other cases, however, the 
rule in entire contracts will still be applied. Here again, therefore, 
the Act of 1948 has resulted in inconsistency; and it is difficult to 
see why the rule in entire contracts should not in all cases be 
reduced to its proper status, whereby the plaintiff’s restitutionary 
rights will only be excluded or otherwise affected if there is a clear 
contractual provision, express or implied, that they shall be so 
excluded or affected in the circumstances which have occurred. ° 


8. BENEFITS CONFERRED UNDER ILLEGAL CONTRACTS 


Where money has been paid in pursuance of an ineffective contract 
it may generally, if the expected return has failed to materialise, 
be recovered on the grounds that the consideration has wholly 
failed. These grounds are not however available in the case of a 
payment made under an illegal contract; for by virtue of the rule 
ew turpi causa non oritur actio the plaintiff cannot rely upon the 
simple failure of a return to materialise when such return was 
something forbidden by law. . 

In such circumstances the plaintiff must seek to rely, if he can, 
on some head of restitution other than simple failure of considera- 
tion. He may, for example, be able to recover his money if it has 


24 Mortarty v. Regent’s Garage Co. [1920] 1 K.B. 428, 433-435, per Lush J. 

25 [1898] 1 Q.B. 678. See also Sinclasr v. Bowles (1829) 9 B. & C. 92; Munro 
v. Butt (1858) 8 E. & B. 788. i 

26 T é Co. v. Lee [1916] 1 K.B. 666; Hoenig v. Isaacs [1952] 1 T.L.R. 


1860. 
27 Lysaght v. Pearson, The Times, March 8, 1879. 
28 oO v. Wetherall (1829) 9 B. & C. 886; Sale of Goods Act, 1893, s. 
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been paid under a mistake of fact, or fraud, or even a mistake of 
law,” provided that the mistake or fraud has concealed the 
illegality from him. He may be able to obtain relief, at law or in 
equity, if the payment has been exacted from him by means of 
. Some form of compulsion or undue advantage. He may have paid 
the money on one of those occasions on which the law will grant 
restitution for reasons of policy—as where a statute has expressly 
or impliedly given a right of recovery; or where the contract is still 
executory and the plaintiff has repented from the illegal trans- 
action; or where equity will give relief despite the fact that the 
parties’ hands are not clean, ‘‘ the relief not being given for their 
sake, but for the sake of the public.” > These cases are often 
described as cases in which the parties are not in pari delicto. 
Their practical importance is not however very great, and in recent 
years the tendency has been if anything to restrict their scope.*1 

Generally, therefore, despite failure of consideration, money 
paid under an illegal contract is irrecoverable at law. The courts 
refuse to assist in such sordid matters: “f no polluted hand shall 
touch the pure fountains of justice.” 3? Seen through the eyes of 
the eighteenth century, when illegal acts were more obviously 
reprehensible than many are today, this was not an altogether 
unreasonable policy. Even today, when the wrongdoing is serious, 
we need not regret the plaintiff’s loss, though we may look askance 
at the defendant’s doubly unjust enrichment. But when the 
illegality is of a more technical nature, especially if (as may well be 
the case) the plaintiff is ignorant of the rule of law rendering the 
contract illegal, serious injustice may result. Take this simple 
example: 


A, an Englishman resident in the United Kingdom, travels 
abroad to France. He is introduced to B, a Frenchman, whom 
he informs, truthfully, that he is in urgent need of ready cash 
to complete a business deal. B trusts A, and advances him a 

° substantial sum in francs. A returns to England and never 
repays the money. B instructs English solicitors to commence 
proceedings for its recovery; they are however forced to advise 
him that, since the transaction was in contravention of section 
1 (1) of the Exchange Control Act, 1947, it was illegal by 
English law and no action will lie in England for the recovery 
of the money.*? 


The advice would no doubt be accompanied by an expression of 
regret that English law should be so ineffective as to be unable to 
give redress in a case of such near-fraudulent conduct. 

It is not surprising therefore that voices have been raised in 


29 Kiris Cotton Co. v. Dewans [1960] A.C. 192, 204, per Lord Denning. 

80 Vauehall Bridge Co. v. Earl Spencer (1821) Jac. 64, 67, per Lord Eldon. 

81 Bee e.g., Harse v. Pearl Life Assurance Co. [1904] 1 K.B. 558; Bigos v. 
Bousted [1951] 1 All E.R. 92; Green v. Portsmouth Stadium Ltd. [1953] 2 
Q.B. 190; cf. Kiriri Cotton Co. v. Dewani [1960] A.C. 192. 

32 Collins v. Blantern (1767) 2 Wils.K.B. 841, 850, per Wilmot C.J. 

88 Botssevain v. Weil [1950] A.O. 827. 
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condemnation of the judicial policy of non-interference. The rule 
is said to be based on public policy, but two distinct reasons have 
been given for it. First, it is apparently thought that the risk of 
non-recovery will deter the potential delinquent from indulging in 
illegality. This is however very doubtfully true. Indeed, it has , 
often been said * that a contrary rule would be more likely to 
achieve such a result. As Aston J. said * in 1778 of a.case which 
is perhaps less common (or at least less blatant) today—‘I 
question whether bribery in elections, the growing vice of this 
kingdom, would not be more likely to be reduced if it were known 
to be otherwise, and that a briber could recover against the 
bribee.”? The second and principal reason for the rule is the 
fear that justice would be tainted and the dignity of the court 
offended by intervention on the plaintiff’s behalf. It is to be 
questioned, however, how far this fastidious aloofness is in fact 
sound policy. It certainly cannot be described as a very con- 
structive approach; and it can lead to very arbitrary results, as is 
particularly apparent in those cases *° in which land or goods have 
been transferred under the illegal contract, when the plaintiff’s 
right to restitution in respect of such land or goods will depend on 
the, in a sense, arbitrary question whether or not title has vested 
in the transferee. Moreover the rule can, as I have already 
indicated, lead to serious injustice. Other solutions of the problem 
have been suggested. The proposal that the court should decide 
the question on the merits of the whole case, taking into account 
the nature of the illegality and the relative wickedness of the two 
parties, that it should be “‘ free to choose such course as would, in 
practice, best serve the public interest,” 3" may well be regarded’ as 
too vague and undefined to merit serious support; there is more, 
perbaps, to be said for the view that the plaintiff should be entitled 
to recover his payment subject to forfeiture in part to the State by 
way of penalty, though even here there are difficulties, not only in 
defining the amount of the penalty in the many cases which may 
arise, but also in permitting recovery at all when the illegality is of 
a serious nature. 

It may be that proposals for reform are unlikely to be con- 
sidered in a case where the sufferer from the shortcomings of the 
law is necessarily a wrongdoer, but it should be borne in mind that 
today much wrongdoing is not necessarily morally reprehensible.* 
If reform were to be seriously considered, it might well be advisable 
to study the rules applicable in this respect in the courts of other 


34 Smith v. Bromley (1760) 2 Dougl. 696n., 698, per Lord Mansfield; Pickard v. 
Bonner (1794) Peake 289, 290, per Lord Kenyon; Stokes v. Twttchen (1818) 
8 Taunt. 492, 494, per Vaughan arguendo. 

85 Walker v. Chapman (1778) Lofft , 847. 

30 See e.g., Jajbhay v. Cassim [1980] A.D. 537 (South Africa); Bowmakers Ltd. 
v. Barnet Instruments Lid. [1945] K.B. 65; Singh v. Ali [1960] A.C. 167; 
g: zoe: v. Chester (1869) L.R. 4 Q.B. 800. 

37 Grodecki, TL L.Q.R. 254, 278. 

88 Beresford v. Royal Insurance Co. [1987] 2 K.B. 197, 220, per curiam. 
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European countries, and the experience of such courts in the 
application of these rules. 


4. THE DEFENCE or CHANGE OF POSITION 


In many of the reports we find dicta to the effect that the action 
for money had and received “ will only lie when it is inequitable 
in the defendant to retain th money which the plaintiff claims.’ 89 
On this basis, it would not have been surprising to find that a 
defendant was not required to repay the money he had received 
if he had bona fide changed his position on the faith of the 
payment. He might, for example, have indulged in some extra- 
ordinary expenditure; he might, by lapse of time, have lost some 
remedy against a third party; he might have employed the money 
in some unprofitable investment which he would not otherwise 
have embarked upon. If a man has so acted in good faith, there is 
much to be said for the view that his liability to refund should be 
limited by the extent that his position has changed, provided that 
he did not acquire the money by wrongdoing, or even induce its 
transfer by an innocent misrepresentation. To compel him in such 
circumstances to refund in full is to make him the sufferer for the 
plaintiff’s error or misfortune; and there is much to be said for the 
view that the plaintiff should bear a loss which has resulted from 
his own mistake.*° 

The American Restatement of Restitution affords full recogni- 
tion to the defence in restitutionary actions. The rule is stated as 
follows : 47 


(1) The right of a person to restitution from another 
because of a benefit received is terminated or diminished if, 
after the receipt of the benefit, circumstances have so changed 
that it would be inequitable to require the other to make full 
restitution. 

(2) Change of circumstances may be a defense or a partial 
defense if the conduct of the recipient was not tortious and he 
was no more at fault for his receipt, retention or dealing with 
the subject matter than was the claimant. 

(8) Change of circumstances is not a defense if 

(a) the conduct of the recipient in obtaining, retaining 
or dealing with the subject matter was tortious, or 

(b) the change occurred after the recipient had know- 
ledge of the facts entitling the other to restitution, and had 
an opportunity to make restitution. 


In England, however, the position is by no means clear. In 
some places we find recognition of doctrines akin to the defence of 
change of position. Thus it is well settled that a transaction will 
89 Freeman v. Jeffries (1869) L.R. 4 Hx. 189, 197, per Kelly C.B. 


49 See Ingram V. Little [1960] 8 W.L.R. 604, 581, per Devlin L.J. 
41 §142; see also §69. 
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not be rescinded unless there can be restitutio in integrum. In the 
words of Lord Blackburn **: 


“Tt is, I think, clear on principles of general justice, that 
as a condition to a rescission there must be a restitutio in 
integrum. The parties must be put in statu quo... . It is a 
doctrine which has often been acted upon both at law and in 
equity.” 

Some similar principle appears to lie at the root of the rule that 
the action for money had and received will only lie. to recover 
money on grounds of failure of consideration if the consideration 
for the payment has wholly failed; generally, partial failure of 
consideration is not enough, for recovery will not be allowed when 
the parties cannot be put in statu quo.*? Sometimes, too, the fact 
that the defendant may have changed his position on the faith of 
the payment is invoked in support of other limits to the right to 
restitution.** 

Such cases apart, however, a general defence of change of posi- 
tion does not appear to have been accepted by English law. The 
nearest approach is perhaps to be found in the field of agency. It 
an agent has innocently received money from a third party and has 
paid it over to, or settled it in account with, his principal in good 
faith before he has notice of the plaintifi’s claim thereto, it is 
settled that the plaintiff has no rights against the agent for the 
recovery of the money but must, if he can, proceed directly against 
the principal.*® In such cases, however, the fact that the plaintiff 
can proceed against the principal means that, in theory at least, he 
is not altogether deprived of his means of recovery by the agent’s 
defence. 

In other cases the defendant, although he may not be able to 
rely on a defence of change of position as such, is afforded protec- 
tion by the doctrine of estoppel. This appears perhaps most 
clearly from a difficult line of cases ** in which the plaintiff has paid 
the innocent holder of a forged bill of exchange, but is denied 
recovery of his money from the holder if he has so conducted 
himself as to lead the holder to believe that he considered the 
signature on the bill to be genuine, it being. presumed that the 
holder’s position has altered if notice of the forgery is not given 
until the day after payment.‘? There are however other cases in 
which it has been held that the plaintiff is estopped from asserting 


42 Erlanger v. New Sombrero Phosphate Co. (1878) 3 App.Cas. 1218, 1278. 

43 Hunt v. Silk (1804) 5 Hast 449. 

44 Bee 6.g., Brisbane v. Dacres (1818) 5 Taunt. 148, 158, per Gibbs J.; Reid v. 
Rigby & Co. [1894] 2 Q.B. 40, 45, per Collins J. 

45 Buller v. Harrison (1777) 2 Cowp. 565; Holland v. Russell (1861) 1 B. & 8. 
494; (1868) 4 B. & S. 14; cf. Newall v. Tomlinson (1871) L.R. 6 C.P. 405. 


48 See, 6.g., Price v. Neal (1762) 8 Burr. 1854; Cocks v. Masterman (1820) 9 B. . 


& C. 902: London & River Plate Bank v. Bank of Liverpool [1896] 1 Q.B. 7. 
47 Cocks v. Masterman (1829) 9 B. & O. 902, 908-909. 
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his claim to the money,*® and it seems that in equity, too, the 
plaintiff may by his conduct similarly raise an equity against 
himself whereby he is denied recovery.*® In recent years there has 
been a tendency to state that the plaintiff must be guilty of some 
breach of duty before such an estoppel will be raised against him." 
Authoritative though the sources of these remarks may be, it is 
doubtful whether the decided cases indicate any such requirement 
to be necessary. The case which has chiefly inhibited the develop- 
ment of the estoppel doctrine in this field is R. E. Jones Ltd. v. 
Waring & Gillow Ltd., a decision of the House of Lords; the 
decision was however by a bare majority, the result may be 
thought unjust, and the ratio decidendi of the case is extremely 
difficult to ascertain. The present scope of the estoppel doctrine 


. must be regarded as uncertain. However, whatever the scope of 


the estoppel doctrine now may be, the mere fact of change of 
position appears to have been widely rejected as a general defence 
to personal actions in restitution, both at law"? and in equity,®* 
though it may provide some limit to those proprietary remedies 
whereby money may be traced in equity." 

This apparent rejection of the defence of change of position has 
been criticised,” but it is matter on the merits of which it is not 
easy to decide. In a sense, it is a question of adjustment between 
two innocent parties. The estoppel doctrine, liberally interpreted, 
can do much to mitigate any hardship that a defendant may have 
suffered in this way. The essential difference between the estoppel 
doctrine and a simple defence of change of position is that the 
former requires some representation by the plaintiff to the effect 
tHat the defendant is entitled to treat the money as his own. Often 
there will have been some such representation; but it will not 
always be so, particularly in cases where the plaintiff is someone 
other than the person who actually paid the money to the defen- 
dant, as for example where next-of-kin proceed directly in equity 
afainst a person for the recovery of money wrongly paid to him by 
an executor. It can be argued in favour of the present English 
view that, although the defendant may have received the money in 
good faith, it is only when he has given value therefor or when the 
plaintiff has by his conduct induced him to change his position that 
48 Notable examples are Skyring and Greenwood v. Coz (1825) 4 B. & C. 281 


(see especially Bayley J. at pp. 290-201); Deutsche Bank (London Agency) 
v. Benro d£ Co. (1895) 1 Com.Cas. 128, 255; Holt v. Markham [1928] 1 
K.B. 504. 


49 Ministry of Health v. Simpson [1951] A.C. 251, 276, per Lord Simonds. 

50 R. E. Jones Lid. v. Waring ¢ Gillow Ltd. [1926] A.C. 670, 692-693, per 
Lord Sumner; Weld-Blundell v. Synott [1940] 2 K.B. 107, 114-116, per 
Asquith J 

51 [1926] A.C. 670. 

52 Baylis v. Bishop of London [1918] 1 Oh. 127; but see Larner v. London 
County Council [1949] 2 K.B. 688, 688-689, per curiam. 

53 Minstry of Health v. Simpson [1951] A.C. 251. 
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it becomes inequitable to disturb his title to the money: where 
however the defendant is a volunteer and there has been no such 
conduct on the part of the plaintiff, the equities are not regarded as 
equal—the scales are weighted in the plaintiff’s favour, the 
defendant having had the beneficial use of money which in justice 


belongs to the plaintiff. After all, it will certainly cause hardship í 


to the plaintiff to deprive him of the money. 

Yet the results of such a doctrine can be very harsh. Many 
people were unhappy about the results of the decision in Re 
Diplock,®* in which a large number of charities were forced to 
disgorge money which had mistakenly been paid to them by 
executors under a will, it being held that they could; not plead 
change of position by way of defence to the personal action in 
equity by which the next-of-kin proceeded against them. If a 
defence of change of position were to be generally adopted, it 
would of course have to be rendered subject to certain safeguards, 
on the lines of those provided in the American Restatement; and 
the meaning of ‘“‘ change of position ’? would require to be eluci- 
dated. For example, few people would, I think, suggest that 
the mere expenditure of money should in this context be regarded 
as a change of position. However, courts which are accustomed 
to deal with the doctrine of estoppel should have little difficulty in 
developing such a concept, and experience could be gathered from 
the American cases already decided on this topic. 


5. Tue Recent * Pouce Cases ”’ 


An important head of restitutionary recovery, falling ‘within the 
field of compulsion rather than mistake, is the right to recover 
money expended in compulsory discharge of another’s liability. To 
bring himself within the doctrine, it is not enough for the plaintiff 
to show that his compulsory payment has conferred some incidental 
benefit upon the defendant. In English law, the benefit must 
consist in the discharge of a legal liability of the defendant. If 
such be the case, there is no doubt that the defendant has been 
benefited by the payment; for he had no choice about the matter 
—being under a legal liability he would, apart from the plaintiff’s 
payment, have had himself to discharge it. 

This important requirement, that the plaintiff’s payment must 
have operated to discharge a liability of the defendant, was the 
crucial factor in three recent cases, the facts of which were all 
substantially the same. In each case the defendant had negligently 
injured a policeman while on duty, as a result of which the 
policeman had been disabled from performing his duties for a 
certain period of time. The authority which was responsible for 
the policeman’s salary was required by the statutes relating to the 
police and regulations made thereunder to continue'to pay a 


56 [1948] Ch. 465; [1951] A.C. 251 (sub nom. Mintsiry of Health v. Simpson). 
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policeman so injured, despite the fact that he was thereby pre- 
vented from performing his duties; and, having so paid the police- 
man, the authority sought to recover from the defendant the 
amount that it had been so compelled to pay. The authority 
could not frame its claim as an action per quod servitium amisit "1; 
it therefore fell back on the action for money paid, and invoked 
the restitutionary doctrine described above. 

In the first case, Receiver for the Metropolitan Police District 
v. Tatum," Atkinson J. held that the authority was entitled to 
recover; he took the view that “ the real legal liability for the 
payment of this money rests on the defendant, because his negli- 
gence was the cause of the receiver being compelled to pay.” 3 
This view was substantially accepted and followed by Slade J., who 
came to the same conclusion in the second case, Receiver for the 
Metropolitan Police District v. Croydon Corporation. But in the 
third case, Monmouthshire County Council v. Smith, Lynskey J. 
refused to follow the two previous decisions. He pointed out that 
the police authority was still bound to pay the policeman’s salary 
despite his incapacity, the policeman had not therefore lost any 
part of his salary and was accordingly unable to recover damages 
from the defendant in respect of loss of earnings.®? It followed 
that the defendant was never liable to the policeman in that 
respect, and that the payment of the policeman by the police 
authority did not discharge any liability of the defendant. The 
authority’s action therefore failed; it was nothing more than a 
claim for loss of services clothed in the inappropriate guise of an 
action for money paid. 

On appeal,” the decision of Slade J. was reversed and that 
of Lynskey J. was upheld. The truth of the matter was that the 
police authority had lost not the payment to the policeman, but 
the policeman’s services; the defendant had not been enriched 
by the payment to the policeman, but had reaped an incidental 
relief in that his liability to the policeman for damages had been 
reduced by reason of the statutory rule requiring the police 
authority to continue paying the policeman during the period of 
his incapacity. 

There is however much to be said for the view that wrongdoers 
should be deprived of the incidental benefit which they so receive 
from the statutory rule. Under the law as it now stands, police 
authorities are subsidising the insurers of negligent motorists. As 
Morris L.J. said **— . 

51 Attorney-General for New South Wales v. Perpetual Trustee Co. [1955] A.C. 

457; Inland Revenue Commissioners v. Hambrook [1916] 2 Q.B. 641. 

58 [1948] 2 K.B. 68. 

se [1948] 2 K.B. 68, 73. 

60 [1956] 1 W.L.R. 1118. 

81 [1956] 1 W.L.R. 1182. 

62 [1956] 1 W.L.R. 1182, 1149-1160. 
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“It can be said with some force that the wrongdoer has 
been fortunate in that he has injured someone who must be 
paid whether he is injured or not, whereas those entitled to his 
services are during the period of incapacity denied those 
services. It might be said that a case could be put forward 
for consideration as to whether there might be some change 
in the law in regard to this matter so as to permit the recovery 
of wages payable and paid in reference to a period of incapacity 
caused by a wrongdoer.”’ 


It is however submitted that the present unsatisfactory state of 
affairs arises not from any defect in the common law, he in the 
enactment of the statutory rule without its necessary | corollary, 
namely either (a) that the right of the policeman to receive his salary 
from the police authority during the period of his incapacity, and 
the receipt by him of such salary, should not prevent ‘him from 
recovering the amount of his salary, which he would otherwise have 
lost, by way of damages from the person who has wrongfully caused 
such incapacity, for which damages if recovered he should be 
accountable to the police authority; or (b) that a police authority 
which is compelled by the statutory rule to pay a policeman during 
a period of incapacity caused by the wrongful act of any person 
should have a direct action against such person to recover from him 
the amount so paid.* 
Rosert Gorr.* 


65 I am indebted to Mr. Aubrey Diamond of the London School of Economics for 
a number of valuable suggestions. i 
* Of the Inner Temple, Barnster-at-Law; sometime Fellow of Lincoln College, 
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SOME REFORMS IN THE LAW OF TORT 


Prrrecrion, said Arnold Bennett, is a form of death. If this is 80, 
the law of tort is a lusty infant; and it is proposed to indicate here 
some of the principal ways in which it might be helped to decay 
into a more satisfactory state. 

The outstanding anomaly in the law, as it now stands after the 
labours of the Law Reform Committee, is the prohibition of suits 
between husband and wife. This matter has already been referred 
to the Committee, and it urgently needs attention. The rule 
“operates no longer to preserve domestic amity, but only for the 
benefit of insurance companies, or to the detriment of third-party 
defendants, or, in face of all reason, where a marriage has broken 
down. 

Here, briefly, are the arguments. Actions in tort are supposed 
to be inconsistent with the affection that ought to prevail between 
husband and wife. But observe the limitations upon the rule. If 
a husband “ beats up ” his wife, she cannot sue him, because to 
sue him would be unwifely. She can, however, prosecute him in 
the criminal courts, and have him fined or imprisoned; there is 
nothing unwifely in these proceedings. Actions in contract are 
allowed between spouses, even though the breach of contract is 
also a tort, and even though the action is fought with bitterness; 
but an action in tort for negligence is disallowed, though conducted 
by the parties in perfect amity, for the indirect purpose of making 
an insurance company contribute to the family exchequer. 

Suppose, for example, that a husband, taking his family for a 
ride in the car, negligently collides with a tree. The husband has 
unsestricted third-party cover. He is liable to his injured children, 
who can therefore, in effect, obtain damages from his insurance 
company. But he is not liable to his injured wife, and she is left 
without remedy. 

The exception allowing an action for proprietary torts applies 
only in favour of the wife. It is true that a husband can apply 
under section 17 of the Married Women’s Property Act, 1882, for 
an order as to the ownership or possession of property, but this does 
not give him a right to damages if his wife wilfully damages or 
destroys his property. 

In respect of premarital torts, where the parties marry before 
making the insurance company pay, the judges have now found 
a way round for the wife’s benefit, treating her premarital right 
of action as her property which survives the marriage. Unfortun- 
ately, owing to the wording of the legislation, this reasoning 


1 Curtis v. Wilcow [1048] 2 K.B. 474 (C.A.). 
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cannot be used in the husband’s favour. Consequently, a man who 
marries before obtaining a judgment in tort against his insured 
bride will still be left to repent at leisure. 

Among the uncertainties in the law on this matter is that 
relating to divorce. It was held in Phillips v. Barnet (1876) ? that, 
divorce could not render actionable a tort committed during 
marriage; but it is just possible that this decision might now be 
reconsidered.’ Before 1985, judicial separation enabled the spouses 
to sue each other for torts committed after the separation; but by 
a legislative oversight the position has been changed, and there is 
now no exception in this case.* Thus a rule intended to promote 
marital harmony continues to be applied after the marriage is 
officially acknowledged to have broken down. 

Perhaps the worst consequence of the present law is in respect: 
of concurrent tortfeasors. If an accident happens to the wife as 
passenger through the concurrent negligence of her husband as 
driver and a third party, the wife can sue the third party, however 
small his proportion of the total fault; but he is deprived of any 
right of contribution against the husband. Thus the rule enables 
husband and wife jointly to enrich themselves at the expense of a 
stranger. 

The position is odd where a husband is driving in the course 
of his employment, with his wife as a lawful passenger. She, if 
injured by the husband’s negligence, can sue the master; and the 
Master can apparently obtain an indemnity against the husband 
for breach of his contract of service. This is as it should be, but 
it does mean that the husband’s protection breaks down in practice 
in this particular situation.’ If the rule barring tort actions 
between spouses were a good rule, Parliament ought to enact that 
the wife cannot sue the master, for the result of such an action is 
to achieve an indirect violation of the rule. But no one would 
suggest that this is the proper solution of the problem. 

There is a humble but necessary job to be done in clearing 
away the remnants of the action for loss of services, resulting from 
a tort to the servant. Now that it has been decided that this 
action lies only in respect of menial servants, the position is 
ridiculous. A company which has spent two or three thousand 
pounds in training a university graduate for management can 
recover nothing when he is injured; but for the loss of a housewife’s 
daily help an action lies. On the whole, it seems to be the right 
policy to circumscribe the possible plaintiffs to an action in tort, 
and therefore to deny recovery to the employer, however great his 


2 1 Q.B.D. 486. 
8 Williams, Joint Torts and Contributory Negligence, p. 102, note 15. 
4 This is because of the repeal by the Law Reform (Married Women and 
Tortteasori) Act, 1985, Sched., of s. 194 of the Supreme Court of Judicature 
ct, A 
5 But it may pay the husband to become bankrupt and then live on his wife's 
damages. 
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loss. But, plainly, this policy should deny recovery also to the 
master of a cook or nursemaid. 

The abolition of the action for loss of services might well be 
accompanied by a treatment of the problem of wages during illness. 
The Court of Appeal has settled that a master who pays wages 


* during the illness of a servant brought about by the negligence of 


the defendant cannot recover from the defendant on the principles 
of quasi-contract, even though the master was under a duty to 
make the payment to the servant.* It is strange that no argument 
was advanced before the court that the master making such 
payment was subrogated to the servant’s rights in respect of this 
item of damage. At any rate, justice clearly requires that the 
offender should be made to pay somehow. It is submitted that 


. the principle of subrogation could well be applied by statute to the 


situation. Incidentally, the principle of subrogation could be 
extended to remedy the injustice in cases like Cattle v. Stockton 
Waterworks Co." Although the court in that case left open the 
question whether the doctrine of subrogation could be used, no 
member of the Bar has yet thought of arguing the matter; the 
argument might succeed even now, but it would be better to put 
it on a statutory footing. 

Closely related to this is the problem produced by Best v. 
Samuel Fow & Co. Ltd., holding that the husband’s action for loss 
of his wife’s consortium and services is not available in reverse in 
favour of the wife. The reason given was that the action, being 
an anomalous survival, ought not to be extended. But matters 
cannot be left like this: either the action should be abolished, or 
it should be made available to both spouses on equal terms. What 
is to be done? 

The issue of policy is not simple, because it may plausibly be 
maintained that for the purpose of recovery in tort the family 
should be treated as a unit. In other words, notwithstanding the 
general policy against allowing recovery to A where he has been 
indirectly affected by a tort to B, members of the family of the 
victim should perhaps be allowed to add their claims. Although 
it certainly sounds old-fashioned to speak of a husband having a 
right to his wife’s consortium and services, the fact is that the 
action sometimes works in a desirable way. For example, it allows 
the husband, when his wife has been injured, to add a claim for 
his special damage by way of travelling expenses to visit his wife 
in hospital, on the theory that this promotes the wife’s recovery. 
It would be hard upon a low-income family if such a claim had to 
be disallowed. And why should not the wife get her travelling 
expenses if she is visiting her husband? 


8 Recetoer for the Metropolitan Police District v. Croydon Corpn. [1957] 2 Q.B. 
154 (0.A.). 

T (1875) L.R. 10 Q.B. 458. 

8 [1952] A.C. T16. 
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It is true that an item of this kind may be comparatively small 
in relation to the general damages in the action. But sometimes 
the husband’s special damage may be quite large, as if he has paid 
for a costly operation. If the husband’s action were abolished, the 
cost of the operation could only be recovered by allowing it in 
the claim by the wife.** But this means that if the parties subse-" 
quently quarrel, the husband might find it difficult to obtain 
recoupment from the wife; and if the wife dies, the husband 
might have to bear death duties on the damages which are morally 
his. 

This question cannot be considered in isolation from the Fatal 
Accidents Acts. It is universally assumed that the policy of these 
Acts is sound, and that when a person is tortiously killed the other 


members of his family should have a right of action for their loss.. 


Why are they not given the same right of action on an injury short 
of death? The only possible answer is that, when the injury does 
not amount to death, the immediate victim of the tort may be 
awarded damages for loss of earnings. Endowed ‘with these 
damages, he may use them to benefit his wife and children in the 
same way as he would have used his earnings if he had been able 
to continue in employment. On death, the right to damages for 
loss of earnings ceases, and the dependants are then logically 
furnished with a right of action on their own account. On the 
whole this scheme works pretty well, even though there may be 
individual anomalies. However, the argument that the injured 
plaintiff lying in hospital can support his family out of his damages 
for loss of earnings ceases to apply when the members of the family 
are put to extra expense on account of the injury. This is hot 
likely for children, but it is likely as between husband and wife. 
There are medical and visiting expenses, and there is the cost of 
domestic help to replace an injured wife. These damages cannot 
properly be allowed to the immediate victim of the tort, when 
they are in fact damages incurred by the victim’s spouse. : 
The solution suggested is this: that when a married person is 
tortiously injured, the spouse should be allowed recovery of medical 
and nursing expenses, and all other costs properly incurred in 
connection with the illness, as well as the cost of providing domestic 
help to replace the injured partner. In practice this action would 
benefit the husband on an injury to the wife rather than the wife 
on an injury to the husband, but theoretically it would be open to 
both, and thus would be free from the reproach of the present law 
that it provides a one-sided remedy. The remedy proposed should 
be in substitution for the husband’s present action for loss of 
consortium and services. In effect it would mean abolishing the 
8a Unless the view of Diplock J. m Kirkham V. Boughey [1958] 2 Q.B. at 342 
is accepted, that the husband can claim gr guasi contractually on the basis of his 


duty to provide maintenance for his See Mr. Prichard’s comment in 
[1960] 0.L.J. 156. 


o 
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right to general damages for loss of consortium, while retaining 
the substance of the action with limited damages and extending 
it to both marital partners. 

If this solution is rejected, the only rational alternative is to 

*give the wife as well as the husband an action for damage caused 
in respect of the matrimonial relationship by the negligence of the 
defendant. An example is where the defendant has negligently 
injured the husband and caused him to become impotent. This 
particular case is perhaps the strongest that can be put in favour 
of recovery by the wife, and Mr. G. H. L. Fridman has ably put 
the case for a change in the law along these lines.® At the same 
time, my own feeling, which is hardly capable of argumentative 
demonstration, is that the general policy of the law limiting the 

“possible plaintiffs in tort actions is sound. Mr. Fridman argues 
that the matrimonial relation has social value and should be pro- 
tected by law; and he thinks that allowing a tort action for inter- 
ference with the consortium would tend to give it that protection. 
I am not sure whether the materialistic functioning of the law of 
tort can do much to nourish a sentimental relation; but let it be 
supposed for the sake of argument that the injured spouse does 
attach value to a money payment as compensation for thwarted 
affections. There are two possibilities: either you do as the law 
now does, giving large damages to the husband for his bodily 
injury, thus putting him, perhaps, into a position of comparative 
affluence so that he can provide his wife with material comforts 
and satisfactions in place of the sexual satisfaction that she has 
lost, or you reduce the damages paid to the husband and give a 
substantial portion direct to the wife by way of compensation to 
her. If it were possible to conduct a social experiment to discover 
which of these two courses better promoted the continuation of the 
marital relationship in the difficult situation resulting from the 
sexual impotence of the husband, I should guess that it would be 
the first. 

While on the subject of the marital relationship, it would be 
desirable to clarify the wife’s measure of damages for loss of her 
own capacity for work. At present, when the wife is injured, the 
position is that the husband gets damages for loss of his wife’s 
services, and the wife who is not in outside employment does not 
get damages for diminished ability to work.2° It would accord 
more with our present outlook to give the damages to the wife, 
whether she is in outside employment or engaged only on house- 
wifely duties. One reason for this change is that the husband and 
wife may quarrel shortly after the action is concluded, and if they 
do it is obviously better that the wife should enjoy the damages 
for her own impaired capacity for work than her husband. 

The opportunity should be taken to arrive at some consistent 


® ‘‘ Consortium as an ‘Interest’ in the Law of Torts '' (1954) 32 Can.B.R. 1085. 
10 18 M.L.R. 817. 
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solution of the problem of contributory negligence in relation to 
these derivative actions. At present, the position is that the 
contributory negligence of the wife does not affect the husband 
when he sues for loss of her services,2* but does affect him if he 
sues, on her death, under the Fatal Accidents Acts.** These rules 
are fundamentally opposed, and one of them should be selected to 
be applied to both situations. The question is whether the husband 
should be regarded as suing in his own right, or derivatively 
through his wife. 

It is impossible to find a solution by the analogy of other legal 
rules, because these rules are discordant. (1) The husband’s action 
for loss of his wife’s services is brought in the husband’s own right; 
and yet the action will not lie if the wife consented to the injury. 
(2) On the other hand it is apparently not affected by the fact that j 
the wife compromised her own claim after receiving the injury. 
(8) The action under the Fatal Accidents Acts is derivative in the 
sense that the deceased must have had an action if he had lived, 
and it is extinguished by a compromise made by the deceased after 
the cause of action arose. (4) On the other hand, it is not affected 
by prior agreement made by the victim of the tort limiting the 
amount of his recoverable damages. Rule (2) looks impolitic: if 
the wife has compromised her claim, without expressly reserving 
her husband’s action, the defendant should be entitled to assume 
that he has got rid of the whole matter. To that extent, at least, 
the husband’s action should be derivative. Rule (4) also looks 
wrong: if an exceptions clause is given any operation against 
dependants, it should be given the operation that its terms require. 
There is no sense in saying that a total exclusion of liability takes 
away the dependants’ claim, but a restriction of liability to £1 
does not restrict the dependants. 

Reverting to the question of contributory negligence, it seems 
that, on the whole, justice is best done by regarding the actioneas 
derivative, and therefore subjecting the husband to a reduction 
when he sues for expenses occasioned by injury to his contribu- 
torily-negligent wife. This action given to the husband is given 
to him specifically in his capacity as husband, in recognition of the 
unity of the family both emotionally and economically; and the 
defendant should thus be entitled to claim a reduction in his total 
liability to the family by reference to the contributory negligence 
of its member. 

The way in which the law of contract operates creates an 
unsatisfactory excrescence upon recovery under the Fatal Accidents 
Acts. It has been settled as a matter of policy that recovery under 
the Acts is limited to pecuniary loss; and there is no special reason 
why a plaintiff who happens to have a claim in contract should 


11 Mallett v. Dunn [1949] 1 All E.R. 978. The opposite view is generally 
taken in the U.S.A. and Canada. 
12 Law Reform (Contributory Negligence) Act, 1945, s. 2 (4). 
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be in any better position. Yet in Sellars v. Best, a husband who 

sued in contract for the death of his wife was awarded £100 

damages for loss of consortium, without proof of pecuniary loss. 

This special rule for contracts is a complicating factor in the law, 

-and no valid reason can be given for differentiating between 
recovery in contract and in tort. It is, therefore, submitted that 
the position in contract should be assimilated to that in tort. 

The abolition of the husband’s action for loss of consortium 
caused by the defendant’s negligence, if that is agreed upon, 
might lead to a reconsideration of the general question of heart- 
balm awarded to married persons against those who break up the 
marriage. Whereas most adulterers go scot-free, substantial 
damages are occasionally obtained in the divorce court, or in 

“enticement actions. There will probably be general agreement with 

the view that claims of this type are distasteful. They are a 

survival of what Shaw called the morality of the Tenth Command- 

ment, whereby ‘* women are publicly classed with a man’s house, 

his ox, and his ass, as his purchased chattels.” 14 
In deciding upon the value of the enticement action, the 

following considerations are relevant. In the first place, the action 

does not seem to have filled a pressing need, for after its invention 

in 1745 there were only two reported instances of it before 1904 15; 

the next was in 1928 **; and there have been a few since. Except 

where the injured husband cannot prove adultery, or wants the 
extra publicity of an action in tort, or wants to be sure of keeping 
all the damages for himself, the enticement action offers no 
advantages to him over proceedings in the divorce court 17; indeed, 
it is more difficult to win than a claim for adultery in the divorce 
court, since the plaintiff must show that the wife was enticed 
away—which means that the initiative in causing the wife to leave 
her husband must have been taken by the other man; in the divorce 
court, on the other hand, the fact of adultery is sufficient. Again, 

the enticement to be proved in the tort action must result in a 

continuing loss of consortium by the plaintiff; it is not enough to 

show that the wife committed adultery, or went to stay temporarily 
with another man, if she has not given up cohabitation with her 
husband.18 

The extension of the enticement action to an injured wife might 
13 [1954] 1 W.L.R. 918 at 919. 

14 Preface to Getting Married. 

15 Smith v. Kaye (1904) 20 T.L.R. 26. 

16 Sanderson v. Hudson, The Times, January 29, 1928. See the review of the 
earher cases by McOardie J. in Place v. Searle, The Times, March 24, 1932. 
In the course of his judgment, his lordship said: ‘‘ Whatever may be the 
true basis of actions of enticement, it seems clear that, unless carefully 
watched and checked by the courts, they may easily develop into recognised 
methods of wrongful pressure and improper extortion." 

17 It may be noted that a husband may claim damages for adultery in the 
divorce court without petitioning for divorce; this point ıs frequently over- 


looked. 
18 Cf. Newton v. Hardy (1988) 149 L.T. 165; 49 T.L.R. 8522. 
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have been socially of more importance than allowing the action to 
the injured husband, since a wife cannot claim damages in the 
divorce court for adultery committed by her husband. Even so, 
enticement actions by wives have been rare.!? Lawyers generally 
suppose that it is harder for a wife to succeed in an enticement, 
action than for a husband, for the reason that jurors whose 
thinking is governed by stereotypes can more readily be convinced 
that a man entices a woman than that a woman entices a man. 

Although the assessment of damages is often troublesome in 
tort, the task of putting a money value upon an erring spouse is 
more than usually difficult. It was held in a divorce case that 
where a husband had been able to turn his wife into an efficient 
partner in his business, his damages for adultery with her could 
include a sum in respect of the loss of his wife’s prospective’ 
earnings.*° (A clever wife will, of course, give up helping her 
husband before committing adultery.) Apart from such special 
circumstances, damages are at large, and the defendant will in 
effect be required to pay a bride price fixed by the judge or jury. 
This price will vary with the wealth and behaviour of the defen- 
dant, and may run between, say, £1,000 and as much as £7,000 or 
even more.?! Thus England is still the country that it was in 
Byron’s time— 


Where juries cast up what a wife is worth, 

By laying whate’er sum, in mulct, may please on 
The lover, who must pay a handsome price, 
Because it is a marketable vice.*? 


One of the paradoxes of the situation is that a husband who 
sues for the enticement of his wife will get more damages if she is 
of good character than if she is a worthless woman *; this rule 
follows logically from the view that the wife is property, but it 
means that the wife in her new home may indirectly er for her 
own previous virtues. Just as it is to the advantage of the husband 
to stress the virtues of the wife-chattel he has lost, so the co-respon- 
dent will save his pocket if he can make it appear that the woman 
he has acquired is of worthless character and attainments; and the 
evidence adduced to prove this may sometimes be of a most 
unhappy character. 


19 The extension to the wife took place in Gray.v. Gee (1928) 39 T.L.R. 429, 
where, however, the wife failed to gain a verdict. In Newton v. Hardy, last 
note, there was a similar result. In McElroy v. Grieve, The' Times, Aprl 9, 
1936, the wife was awarded £3,500; in Welton v. Broadhead, The Times, 
June 19, 1958, £1,500. 

20 Scott v. Scott [1957] P. 1 (C.A.), criticised in 78 L.Q.R. 141. 

21 £7,500 were awarded in a divorce case recently: Francis y. Francis, The 
Times, March 21, 1959. 

22 Don Juan, Canto I, lov. 

23 Johnson v. Pollard, The Times, July 80. 1955; Francis v. Francis, note 21. 

24 In Arlet v. Arlet, The Times, October 18, 1960, the co-respondent sought to 
establish that the wife, with whom he was then hving, was ‘‘a worthless 
woman, a poor mother, a flighty and unfaithful wife, and a woman capable 
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Some change is needed, and it is submitted that the change 
should start by abolishing claims for enticement as such. If the 
law of divorce can be tackled, damages for adultery should be 
abolished as well. There are several reasons why the subject of 
damages for adultery need not be regarded as outside the compe- 
tence of the Law Reform Committee. In the first place, Royal 
Commissions are appointed to consider the subject of dissolution 
of marriage rather than the question of damages for adultery. 
Secondly, the question of damages for adultery was until the year 
1857 a common law action in trespass (for criminal conversation); 
this action was replaced by the remedy in the new divorce court. 
Thirdly, the remedy in damages in the divorce court was not made 
dependent upon the grant of divorce; it is possible to petition for 
damages for adultery without petitioning for divorce. It follows 
that if the Law Reform Committee made a recommendation on the 
subject of damages for adultery, it would in no way be tampering 
with the law of dissolution of marriage. 

It is submitted that almost the only situation in which a 
deserted husband has a claim meriting to be considered by the law 
is where he has been left with young children to bring up, needing 
perhaps a nurse as well as a housekeeper. Even in this case, 
however, the present Jaw does not work well. The damages 
recovered by a husband suing for enticement will not be invested 
by the court for the benefit of the children; it will be paid to the 
husband, avowedly to compensate him for the loss of his wife’s 
affection. It may happen (it has happened) that the husband 
forthwith spends the money in a way which he considers to afford 
him the maximum solace. The position is better where damages 
are claimed for adultery, because here, by an illogical compromise 
on the part of the legislature, the court is empowered to direct 
the damages awarded to the aggrieved husband for the wrong 
done to him to be applied in whole or part for the benefit of the 
children, or even for the benefit of the guilty wife. 

The need of the children of the marriage has, in truth, no con- 
nection with the legal problems of enticement and adultery. If it is 
the husband who deserts, he can already be reached under the 
machinery of the magistrates’ courts and the divorce court, and 
the order is against him personally—not against the possible adven- 
turess to whom he has deserted. Where it is the wife who deserts, 
she can now be made to pay maintenance for the children in 
divorce proceedings,’ and the same rule has recently been extended 


of giving way before marriage.” Wrangham J. commented that the co- 
respondent had made some progress in the direction of establishing that case, 
and by way of recognition of this he reduced the damages of £1,000 claimed 
by the husband for adultery to £750, adding the hope that the co-respondent 
was satisfied with having demonstrated that the wife was comparatively 
worthless. It seems to me a cruel thin g to put persons who may be of 
limited means into a dilerima y o this kin 
25 Latey, Divorce, 14th ed., p. 
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to proceedings before justices.7* It might be considered whether 
a maintenance order should be made enforceable against the wife’s 
paramour or second husband.?¢ 


Courage may be taken from what has already been done in 
other jurisdictions. New York, for example, has abolished actions 
for alienation of affections (the American term for enticement), 
criminal conversation, seduction and breach of promise.*? Professor 
Bohlen’s criticism of the common law explains the opinion that led 
to this change: 


“ There are certain actions designed to protect the marital 
interests, originally those of husbands only but today those of 
wives as well. Experience has shown that these actions, and 
particularly that of criminal conversation, have been constantly 
abused by making them a means of extortion and blackmail. 
The interest which is protected by the action of criminal 
conversation is archaic to the last degree, and is entirely 
repulsive to the modern concept of the marriage relation. The 
action is based on a husband’s proprietary interest in the 
person of his wife which in all its incidents is as much a 
property interest as is the interest in the exclusive possession 
of his land and chattels. No man worthy of the name would 
think of exploiting his dishonor by seeking money damages 
from one who commits adultery with his wife. Whatever 
justification might have been found in the necessity of a form 
of action in which the fact of adultery could be established 
when divorce could be obtained only on that ground and then 
only by a private Act of Parliament, modern divorce laws have 
robbed it of this utility. The action as it stands has no place 
in any modern system of law and its persistent abuse criés 
aloud for abolition. It is, therefore, a matter for congratula- 
tion that within the last few years these actions have been 
abolished by statute in five states.’’ 28 


Turning to the question of parental rights, the age of the 
child’s emancipation is a delicate human problem which the judges 
have not dealt with satisfactorily. Whereas public opinion has 
gradually moved in favour of curtailing parental rights, the judges 


25a Matrimomsal Proceedings (Magistrates’ Courts) Act, 1960, s. 2 (1) (A). 

26 One other small point calls for comment. In an enticement action by a 
husband a few years ago, the judge took into account, in assessing damages, 
that the husband had tranaferred property into his wife’s name: Johnson v. 
Pollard, The Times, July 80, 1055. It seems unsatisfactory that the adulterer 
should thus have to pay damages based on the wealth of the woman he 1s 
acquiring, since it is not certain that this wealth will be available to him. 
Nor is there any real need for the rule, because the divorce court in granting 
a divorce has power to vary settlements, including absolute assignments of 
property made between the spouses after marriage: Halpern v. Halpern [1951] 


27 New York Civil Practice Act, Article 2A, section 61B. For other legislation 
see the literature cited in Prosser, Torts, 2nd ed., p. 697. Dean Prosser 
himself views the legislation with mixed feelings; and see the different views 
arprenod in Mr. Payne’s note in 21 M.L.R. 298. 

28 Bohlen in 50 Harvard Law Revieto 1246. See also the eloquent criticism of 
the common law in Prof. Edmond Oshn’s The Moral Deciston (London, 1959), 
pp. 106-110. 
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have gradually extended them. At first it was thought that the 
parent’s right to detain his child against the child’s will ended at 
fourteen. This was plainly too young, and the courts extended the 
age to sixteen, for no better reason than that that was the age 
mentioned in the criminal offence of abduction.?? It might well 
have been thought that even sixteen was on the young side, and 
that eighteen might be a reasonable compromise between opposing 
considerations of policy. But the judges next took a jump to 
twenty-one; and that is how the law stands now.®° 

Fixing the age at twenty-one is not of great importance where 
an action is brought to recover custody of the child, since the 
court will have regard to the welfare of the child,** and the older 
the child is, the more important his wishes are in determining his 


+ welfare. But the age of emancipation may be decisive if the father 


is using force to detain his child against the child’s will,*? or is suing 
a third party for damages for harbouring the child (on the basis of 
loss of services). It is not certain whether, in the latter action, the 
court is allowed to consider the welfare of the child.** 

Even the age of twenty-one does not represent the limit of 
parental rights in one respect. Although the child is emancipated 
from control at that age, no age limit is placed upon the action for 
seduction. In one case a married woman of eight years’ standing, 
having separated from her husband, went back to live with her 
father and acted as his servant. She then carried on an illicit 
affair; and it was held that the father had an action against her 
lover for the seduction.** This absurd decision is matched by one 
at the other extreme, that a father cannot sue for loss of services 
if the child is too young to render services; consequently, he cannot 
in this action recover for medical expenses when his baby has been 
injured by the negligence of the defendant, though he may possibly 
have a special action on the case for those expenses. It should 
not be left to litigants at the present day to debate these artificial 
problems resulting from the use of a fictitious form of action. 

Seduction actions have gone out of fashion—they never were 
much in fashion—perhaps because of the emancipation of females, 
or reluctance to face publicity. A young woman is no longer 
regarded as her parents’ property, and if she is seduced, part of 
the blame is likely to lie with her parents. What is needed, it is 
submitted, in place of the action is more generous provision for 
the illegitimate child by increasing the pecuniary limits of justices’ 
jurisdiction—the maximum for an affiliation order at present is 50s. 
per week. 

29 R. v. Howes (1860) 2 Hl. & El. 888; Mallinson v. Mallinson (1866) L.R. 1 
20 Bo Son- Elis (1888) 24 Oh.D. 817: Lough v. Ward [1945] 2 All B.R. 388. 
31 Guardianship of Infants Act, 1925, s. 1. 

33 Bee Lough v. Ward at p. 348. 

33 Ibid. at p. 349. 


34 Harper v. Luffkin (1827) T B. & Ge 887. rt states the age of ae 
woman. 5 Hall v. Nero ander (1825) 4 B. & C. 


112 THE MODERN LAW REVIEW Vor. 24 


The skein of matters discussed so far could obviously be dealt 
with on a single reference to the Law Reform Committee,** and 
gathered together in a useful little measure called the Domestic 
Torts Act (not, please, the Law Reform (Domestic Torts) Act). 

A piece of surgery is needed in respect of vicarious liability for 
independent contractors. The law at present is in such a state of 
uncertainty that it is almost impossible to expound. Moreover, it 
is highly questionable whether vicarious liability for contractors is 
ever justifiable. Conceivably a case might be made for it in one 
situation: where the plaintiff is claiming for personal injuries, and 
ihe defendant, the employer of the contractor, is insured. This is 
the situation that arises where an action is brought for personal 
injury resulting from a traffic accident, the defendant’s vehicle 
having been badly repaired by an apparently competent mechanic. - 
Yet in this situation the courts do not impose vicarious liability for 
contractors. 

One of the oddest pieces of legal history is that consequent 
upon the decision of the House of Lords in Wilsons & Clyde Coal 
Co. v. English.” In order to curtail the doctrine of common 
employment, their lordships held that certain duties of the master 
were ‘* personal ° and therefore non-delegable; but this meant 
giving a new and highly artificial meaning to the phrase ‘ personal 
duty.” Before Wilsons’ case, a personal duty meant a duty which 
could only be performed by the undertaker with his own hand and 
brain, so that it would be a breach of duty if he attempted to 
delegate performance to another. An example would be the duty 
of a surgeon, which he must perform himself and cannot contract 
out to others. The expression ‘‘ personal duty ” in Wilsons’ case 
does not mean this, for it includes duties the performance of which 
the master not only may but must delegate. In Wilsons’ case 
itself, the defendant colliery company was under a statutory duty 
to delegate the function in question to a colliery manager (a servant 
of the company); yet the duty which was thus required to be 
delegated was said by the House of Lords to be ‘‘ personal ” to the 
company ! 

It might have been thought that the fiction involved in Wilsons’ 
case would have been discarded after the abolition of the doctrine 
of common employment, but unfortunately it has been allowed to 
survive the circumstances that gave it birth. During the nineteenth 
century, in Dalton v. Angus, Lord Blackburn had invented the 
doctrine of non-delegable duty as a means of extending liability for 
contractors, and the hypnotic power of words means that the 
doctrine of non-delegable duty in Wilsons’ case, used for the 
purpose of evading the doctrine of common employment, came to 


36 The rule barring actions in tort between husband and wife has already been 
referred to the Committee. 

87 [1988] A.C. 57. 

38 (1881) 6 App.Cas. 740 at 829. 
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be linked with the doctrine of non-delegable duty as a device for 
letting in the wider form of vicarious liability. This happened 
in Paine v. Colne Valley Electricity Supply Co.,*° where 
Goddard L.J., sitting as an additional judge of the King’s Bench 
Division, provided us with what is still the only authority for saying 
that the employer’s threefold duty under Wilsons’ case extends to 
liability for contractors. The decision on this question is vitiated 
by two circumstances. In the first place, the learned Lord Justice 
in effect found negligence against the employer *°; thus the ruling 
as to vicarious liability for contractors was unnecessary for the 
decision. In the second place, the so-called contractors were in 
fact a firm who had supplied electrical kiosks according to specifi- 
cations; the contract between them and the employers was prob- 
‘ably for the sale of goods rather than for work and materials; 
therefore, the ruling as to vicarious liability is overruled by the 
decision of the House of Lords in Davie v. New Merton Board 
Mills Ltd., which holds that one who supplies goods under a 
contract of sale is not an independent contractor. 

The speeches in the latter case leave the general question in 
some doubt. Viscount Simonds, Lord Morton and Lord Reid 
expressly held that Wilsons’ case decided nothing as to vicarious 
liability for contractors, and Viscount Simonds stated that he was 
not deciding that question one way or the other. But Lord Tucker 
thought that an employer was liable for a contractor to whom the 
employer entrusted the performance of his personal duty; and 
Lord Reid said that an employer was in some cases liable for others 
than servants; he was liable for independent contractors, at least 
if the negligent workmanship of the contractor were discoverable 
on reasonable inspection. 

There is at least one case that leans against the vicarious 
liability. In Szumzyk v. Associated Tunnelling Co. Ltd.** it was 
assumed that the employer was not liable if he had reasonably 
relied on the advice of an expert. All that is clear is that the 
question remains completely open.*? 

The Law Reform Committee has already made a partial pro- 
nouncement against this type of liability, by proposing ** the 
provision which became section 2 (4) (b) of the Occupiers’ Liability 


39 [1988] 4 All H.R. 808 at 807. 

40 Bes at p. 808. 

41 [1959] A.C. 604. 

42 [1956] 1 W.L R. 98. 

48 Perhaps the Occupiers’ Liability Act has an indirect bearing upon it, for ın 
abolishing this kind of vicarious liability in the case of occupiers, as appears 
to have been the intention, it may be taken as a kind of parliamentary 
declaration against the general notion of liability for contractors. The Act 
may also have a more specific importance, for it is possible to imagine facts 
in which the occupation duty, as regulated in the Act, overlaps the employer's 
duty. 

44 Law Reform Committee, Third Report (1954), Cmd. 9805, paras. 77 Gi), 78 (v). 
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Act, 1957. It must be confessed that this provision is drafted most 
curiously, but for that the Committee was not altogether respon- 
sible. The Committee proposed that the occupier should not be 
vicariously liable for the negligence of a contractor in respect of 
“ the performance of any work of construction, maintenance or 
repair or other like operation on the premises.” The Act gives 
effect to this by first providing that the occupier is under a common 
duty of care to visitors, and then providing that, for the purpose 
of deciding whether the common duty of care has been discharged, 
regard shall be had to all the circumstances. Two illustrations of 
this last proposition are given, of which the second declares in 
effect that the occupier is not vicariously liable for ‘‘ damage 
caused to a visitor by a danger due to the faulty execution of any 
work of construction, maintenance or repair by an independent” 
contractor employed by the occupier.” It will be seen that the 

draftsman has omitted the words used by the Committee, ‘f or 

other like operation on the premises,’ and the words of the 

illustration, if read by themselves, are capable of raising a number 

of problems. For example, suppose that a contractor is employed 

to demolish a building, in order to restore the green sward; it 

would seem to be impossible to hold that a work of destruction is 

a work of ‘“‘ construction, maintenance or repair °; yet plainly it 

should fall under the same principle. If an expert is employed to 

inspect the premises to see that they are safe, but negligently fails 

to report a danger, the liability for a resulting injury should fall on 

the expert, not on the occupier who employs him, yet the injury 

caused to a visitor is hardly due to the “‘ faulty execution ’* of 

work. The proper result can be reached by reading these words in 

the Act as mere illustrations, as they are stated to be, and finding 

in the general scheme of the Act, as so illustrated, an intention to 

abolish any vicarious liability for contractors which may be foina 

in the existing law. 

This line of reasoning avoids the difficult question whether ae 
common law did impose vicarious liability for contractors in these 
situations. It has, however, the consequence of by-passing 
completely the restrictive formula invented by the Law Reform 
Committee. Hence it would mean negativing responsibility even 
where a contractor negligently creates a “‘ danger of the entertain- 
ment,” as when a contractor brought in to give a fireworks display 
negligently sets off a rocket at one of the spectators. No one can 
tell whether the courts will read the formula in the Act as still 
subject to other cases of vicarious responsibility for contractors at 
common law, in particular the doctrine of the employer’s liability 
for ‘* extra-hazardous acts.” 

What is needed is a more thoroughgoing investigation of the 
whole doctrine of liability for contractors. The two main rules 
found in the present law are so vague that they are hardly rules at 
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all. The rule that there is vicarious liability for independent 
contractors employed to perform “‘ extra-hazardous acts’ might 
sound sensible if it were not for the facts of the case which invented 
the doctrine. To say, as the Court of Appeal said,** that the taking 
of a flashlight photograph in a theatre is an extra-hazardous act— 
not merely hazardous, but extra-hazardous—seems to rob language 
of its meaning, because it leaves us with no expression for the 
catastrophic risks. The decision becomes all the more remarkable 
when compared with another case where there was assumed to be 
no special hazard in replacing the wheel of a lorry which was to be 
driven on the highway.** In any event, it has been generally 
agreed since Read v. Lyons *" if not before, that principles of 
liability are not well based on a concept of special danger. 

This short list of projects for the Law Reform Committee and 
for the legislature by no means exhausts the rules of the law of tort 
which might profitably receive attention, though it probably com- 
prises the most urgent. Some day we may have a review of the 
liability of the landlord or vendor of dangerous premises, and of 
the law of nuisance and Rylands v. Fletcher. It may be said that 
most of the work of the Committee so far has lain in the removal 
of anomalies and pruning dead wood, rather than in the imagina- 
tive development of new rules. Perhaps the field of liability in tort 
to trespassers may provide the occasion for a more creative form of 
activity. We could do with a consolidation of the apportionment 
legislation—the Tortfeasors Act, the Contributory Negligence Act 
and the Maritime Conventions Act—into a redrafted apportionment 
statute. But there is no point in continuing the list; enough has 
probably been said to justify the remark with which the paper 
opened. 

GLANVILLE WILLIAMS. * 


43 Honeywtll & Stein Ltd. v. Larkin Bros. [1984] 1 K.B. 191. 

48 Stennett v. Hancock [1939] 2 All E.R. 578. 

47 [1947] A.C. 156. 

* M.A., PH.D., LL.D., F.B.A.; Fellow of Jesus College, Cambridge, and University 
Reader in Enghsh Law. 


EQUITY AND THE LAW REFORM 
COMMITTEE 


THERE is an apparent paradox in the idea that the collection of 
rules usually described as “‘ the principles of equity ° should be 
worthy of the attention of the Law Reform Committee; for it seems 
a little strange that a system developed with the object of 
modifying the stringency and rigidity of the common law, with its 
attendant notions of “ conscience,” “‘ good faith °” and ‘* reason- 
able diligence,” should itself be in need of reform; yet the reason 
for this paradox must be sought in the historical development of 
the system itself. 

The preoccupation of equity in its formative period with the 
development and protection of the use came to an end when the 
use was circumscribed by the operation of the Statute of Uses. 
Deprived, temporarily at least, of a large portion of their juris- 
diction, the Chancellors maintained their position in the legal 
firmament by imposing their ideas of conscience and fair dealing 
on those who sought to enforce their legal rights unjustly. The 
revival of the use under the name of the trust did nothing to 
diminish this interference, and the post-Restoration Chancellors 
occupied themselves in working out the details of what had now 
become an essential part of English jurisprudence. In this they 
were assisted by the existence of an inflexible land law and by the 
necessity of adapting the formal rules of the common law to the 
circumstances of the cases. The modern rule against perpetuities; 
the development of the equity of redemption; the enforcement of 
secret trusts; the restraint upon anticipation; and the clarification 
and manifold expansion of the equitable remedies of specific 
performance and the injunction, were examples of this ameliorating 
tendency. Nevertheless, when one excludes all those parts of 
equity which concern themselves with the creation and enforcement 
of trusts, one is left with a series of superficially disconnected 
principles. It is this very lack of cohesion, indeed, that serves to 
emphasise the complementary nature of the jurisdiction. As 
Maitland, the great advocate of ‘‘ partnership ° as opposed to 
“ fusion,” put it: 


“ Equity was not a self-sufficient system, at every point it 
presupposed the existence of Common Law. . . . If the legis- 
lature had passed a short act saying ‘ Equity is hereby 
abolished,’ we might still have got on fairly well; in some 
respects our law would have been barbarous . . . but still the 
great elementary rights . . . would have been decently pro- 
tected. . . . On the other hand had the legislature said 
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‘Common Law is hereby abolished,’ this decree . . . would 
have meant anarchy. At every point equity presupposed the 
existence of common law. . . . It is a collection of appendices 
between which there is no very close connexion.’ 1 


The so-called ‘‘ fusion ” effected by the Judicature Acts has 
done nothing to minimise the dependence of equity on the common 
law. Fusion of the rules themselves, as opposed to the fusion of 
their administration in a single tribunal, was no new notion. It 
had been propounded by Mansfield and restated by Blackstone in 
the eighteenth century *; and it is not without its advocates at the 
present time.* Yet old habits die hard. The Judicature Acts fused 
the courts of law and equity; they created a substantially uniform 
system of procedure and pleading; and they provided that in cases 
of “ conflict or variance,” the rules of equity should prevail. But 
there was nothing more than a fusion of jurisdiction, procedure and 
pleading; the substantive rules themselves remained. That this 
was not peculiar to the system as administered in England can be 
seen by reference to the parallel situation in what is now the 
Republic of Ireland, where, in 1924, a new hierarchy of courts was 
established. There, a government commission which was charged 
with recommending changes was reminded in its terms of reference 
that it should approach its task ‘‘ untrammelled by any regard to 
any of the existing systems of judicature,’’ yet it was content to 
confine its activities to changes in the formal structure of the 
courts, and the work equivalent to that of our Chancery Division 
continues to be carried out in that country by members of the 
Judiciary assigned for that purpose. The traditions of the pre- 
Judicature Act situation have been perpetuated in our Divisions; 
and the fact that in Ireland Divisions themselves have been 
abolished has made no difference. 

The truth of the matter is, of course, that the procedural fusion 
and the abolition of the distinction between the separate tribunals 
have not affected the difference in genesis between the rules evolved 
in those tribunals. The different technical approach to these rules, 
and the differences in the training of the men who practise in the 
separate fields, as has been pointed out by the present Master of 
the Rolls,* will continue to militate against substantive fusion. 
Added to this, it is now generally admitted that it is no longer 
possible to invent new principles of equity; so in Re Diplock,® it 
was said by the Court of Appeal that “if the claim in equity 
exists, it must be shown to have an ancestry founded in history 
and in the practice and precedents of the court administering equity 
1 Equity, p. 19. ; 

2 Cf. Holdsworth, H.B.L., XL. 584-605. 
3 ¢.g., Lord Denning, ‘' The Need for a New Equity "’ (1952) 56 C.L.P. 1; Lord 

Evershed, The Court of Appeal in England, p. 13; Viscount Simonds L.C. in 

Tool Metal Co. v. Tungsten Electric Co. [1955] 1 W.L.R. 761, 766. 


4 Equity after Fusion’ (1948) 1 J.8.P.T.L. 180. 
5 [1948] Ch. 465. 
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jurisdiction.” Lastly, the application of the doctrine of precedent 
to the Court of Chancery within the last 150 years € has done much 
to perpetuate the independent nature of equitable principles, and at 
the same time to abrogate the fluid nature of the rules themselves. 
Equity has become as stereotyped as the common law and is no 
longer capable of re-adapting itself to changing conditions without 
the assistance of the legislature. Such is the justification for the 
seeming paradox mentioned at the outset of this survey, and now 
it remains to be seen whether statutory reforms are necessary and 
how they can be effected. In one large area, indeed, that of the 
law of property, the 1925 Acts have done much to remove difficul- 
ties by substituting uniform statutory rules for the former parallel 
and sometimes conflicting rules of law and equity. Moreover, the 
attention of the Lord Chancellor’s Committee has already been ° 
directed to one aspect of the law of trusts,’ arising out of the 
decision of the House of Lords in Chapman v. Chapman.® But 
there are still a number of problems which would appear to be 
beyond the power of the judiciary to solve, and which must await 
the intervention of Parliament. The following list is not intended 
to exhaust the possibilities of law reform, but is indicative of the 
type of situation to which the attention of the legislature might be 
directed. 


CONTRACTS AND THIRD PARTIES 


The common law rule which became firmly established in the nine- 
teenth century,’ to the effect that no one can be bound by or take 
the benefit of a contract to which he is not an original party, has 
been the subject-matter of many criticisms.1° The earlier Law 
Revision Committee went so far as to recommend that the rule 
itself might be relaxed and the third party given a direct right to 
sue on the contract if it purported ‘‘ to confer a benefit ? on bim,™ 
but this recommendation was not implemented. Apart from the 
judicial suggestion that a third party having a “ sufficient interest ’’ 
in such a contract can still enforce it at common law,?? the method 
most frequently employed for mitigating its harshness is that of 
the constructive trust, i.e., where equity can imply from a contract 


6 T. Hillis Lewis, '‘ The History of Judicial Precedent,” 46 L.Q.R. 207, 841; 
a ee ski 48 L.Q.R. 230; W. H. D. Winder, ‘‘ Precedent in Equity,” 

T Sixth Report ((1957) Cmnd. 810). Cf. Waters, ‘‘ The Variation of Trusts "’ 
(1960) 18 O.L.P. 86. There have been similar recommendations for Scotland : 
Ninth Kon ((1960) Cmnd. 1162). 

8 [1954] A.C, 429. 

9 Tweddle v. Atkinson (1861) 1 B. & 8. 808; Dunlop v. Selfridge [1915] A.C. 


847. 

10 Corbin in 46 L.Q.R. 12; Marshall in (1950) 8 O.L.P. 42. The most recent 
discussion is Furmston in (1960) 28 M.L.R. 878. 

11 Sixth Report (1987), para. 50 (9). a 

12 Smith and Snipes Hol Farm Ltd. y. River Douglas Catchment Board [1949] 
2 K.B. 500, per Denning L.J. at ; Drive Yourself Hire Co. (London) Ltd. 
v. Strutt [1954] 1 Q.B. 250, 272, per Denning L.J.; Pyrene Co. Ltd. v. 
Scindia Navigation Co. Ltd. [1954] $ Q.B. 402, 422, per Devlin J. 
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between X and Y for the benefit of Z the existence of a trust in 
favour of Z, then Z can sue as cestui que trust.2 The difficulty in 
such a situation, of course, is that since both X and Y are free to 
modify the terms of their contract by mutual agreement, it will be 
necessary for Z to prove that those parties intended to stabilise 
their rights and duties for his benefit beyond any possibility of 
modification. The notion of a trust in this context has been 
described as a ‘f cumbrous fiction ” * and the unpredictability of 
its application has been emphasised.*> It is said, indeed, that at 
present the tide is running against the application of the concept 
of the trust to give a remedy in such cases and that “ equity... is 
at present tending to throw away the weapon it has itself 
forged.” 18 

There are at least two situations in which the non-availability of 
a remedy for a third party is productive of hardship: 

(i) Under the well-known principle in Kelner v. Bawter," a 
company cannot enter into a contract before it is incorporated 
since it does not exist as a legal person; in the same way, it is not 
bound by contracts made by agents purporting to act on its behalf 
before its incorporation, and it may not ratify a contract so made. 
This rule operates very seriously against promoters, and at one time 
it was thought that equity had successfully invoked the existence 
of a trust in order to give a right of action or, at least, to allow a 
person who contracted with a company’s promoter before 
incorporation to enforce his claim against the company by being 
subrogated to the promoter’s right to an indemnity out of the 
company’s assets for the costs of performing the contract.7® The 
case in question was distinguished, however, on the ground that 
the newly created company had agreed with the promoter that they 
would pay him a sum of money as trustee for the plaintiff third 
party.” 

e In these situations, it is thought, the existence of a remedy, 
either by the use of the trust concept or the agency concept, would 
be beneficial. The fact that the company was, in fact, not yet in 
existence should not impose any barrier to the raising of a trust, for 
in other contexts the existence of trusts for unborn persons is 
commonplace. None of the authorities would seem to go so far, 
however, and in at least one case, it was stated that there is no 
presumption in favour of such a trust.?? On the other hand, there 
is clear authority for the proposition that the promoter may be in a 
fiduciary relation to the subscribers.*1 If the promoter, in fact, 
18 e.g., Harmer v. Armstrong [1984] Ch. 65. 

“4 Lord Wright in 65 L.Q.R. 189, 208. 

18 Hanbury, Modern Equity, 5th ed., 66. Glanville Williams in 5 M.L.R. 128. 
16 Hanb loc. cit. 

17 (1866) R. 2 C.P. 174. 

18 Touche v. Metropolitan Warehousing Co. (1871) L.R. 6 Ch. 671. 

19 Re Empress Engineering Co. (1880) 16 Ch.D. 125. 


20 Omnium Electric Palaces v. Baines [1914] 1 Ch. 382, 847, per Sargant J. 
21 Re Leeds, etc. Theatre [1902] 2 Ch..809, 823, 825. 
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contracts as trustee for the unborn company, there is no reason in 
principle why the contract should not be enforced, and there are 
decisions in the United States to this effect.2? Such a doctrine, 
indeed, has been introduced by statute in the Union of South 
Africa. 

(ii) Another class of case which is productive of grave inconveni- 
ence is that involving in the banking transaction known as the joint 
deposit receipt. If X deposits money in a bank to the Joint account 
of X and Y, with the object of making a gift to Y, can Y claim 
the money from the bank? At first sight, the answer would seem 
to be a negative one. The relationship between X and the bank 
is a purely contractual one, and the mere fact that Y’s name 
appears in the deposit receipt does not confer any contractual 
rights on him as against the bank. The cases in which Y has been ° 
held to have acquired rights against the bank have been those in 
which X has expressly declared himself to be a trustee for Y; 
those in which Y has been a person in whose favour equity would 
Taise a presumption of advancement; and those in which it has been 
said that X manifested ‘‘ an intention to benefit’? Y. In addition, 
there have been instances in which the delivery of the indicia of 
title, the deposit receipt, has been construed either as a donatio 
mortis causa or, if Y is neither a volunteer nor a stranger, as a 
valid equitable assignment of a chose in action.** It has been 
stated that both ‘f common sense and commercial convenience ”’ 
require that Y should be able to claim the money,’ but the 
reasoning in the most recent case on the point in the House of 
Lords, McEvoy v. Belfast Banking Co., is entirely unsatisfactory 
and, as Professor Hanbury has put it, ‘f it would be an invidious 
task to dogmatise about what it actually decides.” *7 As the law 
stands, it can scarcely be doubted that the mere inclusion of a third 
party’s name in a deposit account, without more, will not confer 
any rights upon him; but if commercial convenience is to be served 
by such a change in the law, then it is worthy of further 
investigation. 


INCONSISTENCIES IN THE DOCTRINE oF SECRET TRUSTS 


It is well settled that a person who receives a gift of property by 
will, apparently beneficially, and who is informed by the testator 
during his lifetime that he is to hold the property on certain trusts, 
cannot keep it for his own benefit.** This type of secret trust, 
based on the principle that a man cannot benefit from his own 


22 Gower, Modern Company Law, 2nd ed., 266n. 

28 Companies Act, 1926, s. 71 (No. 46 of 1926). 

24 Cf. Shendan, ‘‘ Reflections on Irish Deposit Receipts "' (1951) 9 N.I.L.Q. 101; 
Montrose, ‘‘ Joint Deposit Receipts >° (1951) 9 N.I.L.Q. 148. 

25 aed cue Equity, 5th ed., p. 61. 

a6 [1935] A. 

27 Hamabi e op. it., 

28 McCormick v. pene (1869) L.R. 4 H.L. 82. 
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fraud, is quite logical in its effect, and does not give rise to any 
difficulty. There is another type of secret trust, however, some- 
times called the ‘‘ half-secret trust,” in which the trustee appears 
on the face of the will as trustee, i.e., the existence of the trust is 
indicated but the identity of the beneficiary is not. In this situa- 
tion, the courts in England have drawn a distinction between those 
cases in which the identity of the beneficiary is communicated to 
the trustee before the making of the will, and those in which the 
communication is effected only after the will is made, though still 
in the testator’s lifetime. 

In the first class of case, the authorities are unanimous that the 
trustee is bound,” and this would appear to be in accord with 
reason and principle. The whole basis of the secret trust is that it 
- is not a testamentary one, and that it arises by virtue of the 
personal obligation which the donee has undertaken, and which 
will be enforced by a court of equity. In the second class of case, 
however, it has been held that the trust is not binding on the 
donee. The distinction appears to have been first taken by 
Parker V.-C. in Johnson v. Ball,®° and seems to have received the 
approval of the House of Lords in Blackwell v. Blackwell,** albeit 
obiter, for it has been restated in Re Keen.” If the obligation 
imposed on the trustee-donee is a personal one, it is difficult to see 
how the time of the communication can affect his conscience, 
provided always he becomes aware of the trust before the testator’s 
death. This is the basis of the cases in which the donee takes 
beneficially on the face of the will. 

This distinction is an illogical one; it is ignored in Ireland ë 
and in the United States 4; and it would seem that it should be 
abrogated here. 


FoORMALITIES FOR THE ASSIGNMENT OF TRUSTS OF PERSONALTY 


Finally, reference should be made to a number of doubts that have 
been raised by the decisions of the House of Lords in Grey v. 
I.R.C.* and Oughtred v. I.R.C.,?° with regard to the formalities 
necessary for the assignment of equitable interests in personalty. 
Both of these cases turned on the liability of certain written 
instruments to bear ad valorem stamp duty, and were decided on 
the interpretation of the Law of Property Act, 1925, s. 58. 
In each of them, however, reference was made to the ways in which 
equitable interests in personalty might be assigned. In Grey’s case, 


29 Blackwell v. Blackwell [1920] A.C. 318. 

30 (1851) 5 De G. & Sm. 85, 91. 

81 [1920] A.C. 818, 381, per Lord Buckmaster. 

82 [1937] Ch. 286. 

38 The cases are collected by Sheridan in 67 L.Q.R. 814. For the Irish law, 
cf. Re King’s Estate (1888) 21 L.R.Ir. 278, 278, per Monroe J. 

84 Restatement: Trusts, Vol. I, p. 165. 

85 [1060] A.C. 1. 

36 [1960] A.C. 206. 
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at first instance, Upjohn J. referred with approval to the classifica- 
tion of Romer L.J. in Timpson’s Executors v. Yerbury,*? where he 
said that such an equitable interest can be disposed of in favour of 
a third party in any one of four different ways. The person 
entitled to it (a) can assign it to the third party directly, (b) can 
direct the trustee to hold the property in trust for the third party, 
(c) can contract for valuable consideration to assign the equitable 
interest to him, or (d) can declare himself to be a trustee for him 
of such interest. 

Section 58 (1) (c) of the 1925 Act (which replaces section 9 of 
the Statute of Frauds, 1677) provides that “‘ a disposition of an 
equitable interest or trust subsisting at the time of the disposition, 
must be in writing ...,”? but section 58 (2) goes on to provide that 


this ‘ does not affect the creation or operation of resulting, implied , 


or constructive trusts.” In Romer L.J.’s classification, mode 
(a) undoubtedly requires writing under section 58 (1) (c). Since 
Grey’s case, it is settled that mode (b) also requires writing: before 
that decision it was clear that this was a valid assignment, but the 
formalities required were uncertain. Oughtred’s case involved the 
application of mode (c), but the decision itself leaves doubtful 
whether, notwithstanding section 58 (2), the contract must be in 
writing. Moreover, so far as mode (d) is concerned, in Grey’s case, 
Upjohn J. could see no distinction between it and the situation 
existing under mode (b), where the settlor directs his trustees to 
hold the property in trust for the third party. He thought that in 
either case, the trustees became trustees of the equitable interest 
for the third party and the settlor disappeared from the picture. 
Tt has been argued with great cogency ** that a declaration of trûst 
does not operate to transfer the equitable interest from the settlor 
to the third party, but rather that the former retains his equitable 
interest and a subsidiary equitable interest becomes vested in the 
latter. Alternatively, under mode (b), the settlor does disappear. 
The Court of Appeal was able to hold in Grey’s case that the wofd 
“ disposition ”? in section 58 (1) (c) was wide enough to cover 
mode (d), and this was affirmed by the House of Lords on a 
slightly different ground. The House, however, did not pass on 
the nature of a trust of a subsidiary equitable interest, and so this 
matter remains unresolved. At any rate, it is conceived, legislative 
guidance as to the precise scope of section 58 is desirable, in view 
of the fact that, in Oughtred’s case, the necessity ‘or otherwise of 
writing in cases where there is a contract to assign was left an open 
question. 
V. T. H. Drang.” 
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* MA., LL.D. (Dublin); of Lancoln’s Inn, King’s Inn, Dublin, and the Inn of 
Court of Northern Ireland, Barrister-at-Law; Reader in Law in the Queen's 
University of Belfast. 


CONVEYANCING AND THE PROPERTY 
ACTS OF 1925 


THE group of statutes dealing with the law of property which came 
into force on January 1, 1926, commonly referred to as the 
Property Acts of 1925 though they include the unrepealed parts of 
the Law of Property Act, 1922, have now been in operation for 
over a generation. The majority of present-day practitioners in 
both branches of the profession have had no practical experience of 
. the law obtaining before they took effect. During that period only 
comparatively minor amendments have been made to them, and 
those principally by the Law of Property (Amendment) Act, 1926, 
which was made retrospective to the coming into force of the 
principal Acts. Later amendments have for the most part been 
the result of changes in various branches of the law and not by 
reason of any shortcomings in these Acts themselves. Furthermore, 
save for a few topics, the number of reported cases in which these 
statutory provisions have had to be construed and applied has been 
few. This is particularly so as regards conveyancing, with which 
this article is concerned. There were a number of such cases in the 
years following the coming into force of the Acts but since 1989 
they have been few indeed. Actions concerning the existence, 
construction and enforceability of contracts for the sale of land are 
frequently before the courts, but ordinarily they raise no question 
under the Property Acts, save perhaps that of compliance with 
section 40 of the Law of Property Act, 1925. 

It would however be wrong to infer from the infrequency today 
in the Chancery Division of vendor and purchaser summonses that 
tHere are no difficult and unresolved questions upon the conveyanc- 
ing provisions of the Property Acts. Arguments do frequently 
arise between the advisers of vendors and purchasers as to such 
matters as whether the vendor has deduced a good title, whether 
the purchaser is entitled to insist upon a particular objection or 
requisition and as to the parties to and form of the conveyance. 
But there are several reasons why such disputes are rarely carried 
as far as litigation. One is that today most contracts of sale of 
land incorporate one of the standard sets of general conditions, such 
as The Law Society’s Conditions of Sale or The National Conditions 
of Sale, and these conditions normally confer upon the vendor a 
wide power of rescission should the purchaser insist upon any 
objection or requisition with which the vendor is unable or unwill- 
ing to comply. While there are limits upon the vendor’s exercise 
of such a power it does mean in many cases that a purchaser 
anxious to get the property must accept such title as the vendor 
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has. On the other hand if it is the vendor who is anxious to see the 
matter completed he will do his best to satisfy his purchaser’s 
requirements. 

Another factor is that most conveyancing solicitors are busy and 
pressed for time and therefore reluctant to engage in litigation if it 
can be avoided, and most difficulties are therefore overcome by the 
goodwill of both parties. Frequently there is more than one way 
of making title to a property. Coupled with this last point is the 
fact that there are few really bad titles in existence—bad in the 
sense that there is a real possibility of the purchaser, if he accepts 
it, being subsequently evicted by some third person or having to 
discharge an undischarged incumbrance. The emphasis is now less 
on the investigation of title and more on the pre-contract inquiries, 
and generally speaking a purchaser’s solicitor’s time is more profit- 
ably spent in making a careful inspection of the property with a 
view to the precise ascertainment of boundaries and of possible 
easements and other third-party rights and in making local land 
searches and careful inquiries as to planning and other matters of 
the local authorities than in investigating the vendor’s title after 
contracts have been exchanged, important as that investigation 
still is. 

These factors require to be borne in mind when considering 
what, if any, changes in the conveyancing provisions of the 
Property Acts are now desirable. It may be said that no changes 
are necessary, because the present system, though not perfect, is 
working reasonably well, and as the aim is in time to make regis- 
tration of title compulsory for the whole country any alteratiqns 
will only be effective for a limited period. The spread of compul- 
sory registration is however very slow, and solicitors are still 
reluctant to register titles voluntarily in areas where registration is 
not compulsory. Moreover most of the possible alterations in the 
law considered in this article would still be effective under „a 
universal system of registration of title. 

The most fundamental contribution made by the Property Acts 
to the simplification of conveyancing was undoubtedly the reduc- 
tion in the number of legal estates to two, coupled with the 
provisions which ensure that save in the simplest cases the legal 
estate is vested in not more than four persons who upon a sale, 
lease or mortgage can overreach many equitable interests, which 
are transferred to the proceeds of sale, so that the purchaser may 
ignore these interests even if he has notice of them. There can be 
little doubt that this has had a considerable effect in simplifying 
conveyancing, the increase in technicality being more than com- 
pensated for by the shortening of the documents which have to be 
investigated by a purchaser’s solicitor, a matter of great importance 
now that so much land, especially in or near the larger centres of 
population, has been divided up into quite small parcels, each with 
its separate and distinct title. Furthermore these small parcels of 
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land change hands far more frequently than did the older larger 
estates. 

Has, however, the time not now come for considering whether 
a further major simplification cannot be effected by substituting a 
pingle form of settlement for the two forms now obtaining, the 
so-called strict settlement under the Settled Land Act, 1925, and 
the trust for sale? As the result partly of the extended definition 
of “ settlement ’”? contained in section 1 (1) of the Settled Land 
Act, 1925, rendering land settled land not only where it is limited 
in trust for persons in succession but also where it is subject to the 
family charges mentioned in paragraph (v) of the subsection or is 
held in trust for an infant in fee simple or for a term of years, and 
partly of the imposition of a trust for sale in the form of the 
statutory trusts in such cases as beneficial co-ownership, there are 
few cases today, save where the fee simple or term of years is vested 
beneficially in a single person of full age or in a personal represent- 
ative, in which the land is neither settled land nor subject to a 
trust for sale. The principal cases where a simple trust may still 
exist are where the legal estate is vested in one person of full age 
as a trustee or nominee for another such person, and where the 
land is held upon charitable trusts, it having been held in Re Booth 
and Southend-on-Sea Estate Company’s Contract 1 that section 
29 (1) of the Settled Land Act, 1925, does not make charity land 
settled land further than is required to confer upon the trustees 
the Settled Land Act powers. Thus any simplification in the form 
of settlements would have far-reaching results. 

It was natural for the framers of the 1925 legislation to retain 
the two principal forms of settlement then in use. The traditional 
form of settlement was long established and well known to land- 
owners and their advisers, and there would have been considerable 
opposition to any radical changes in its form. Now however the 
number of great settled estates is, as the result of sales brought 
about by taxation and other economic forces and of the formation 
of family companies, far less than it was, and moreover the 
traditional limitations of such a settlement are no longer popular, 
leading as they do in the case of large estates to the maximum 
incidence of both surtax and estate duty. The popular modern 
long term discretionary trust does not provide a tenant for life, and 
the usual persons to exercise the Settled Land Act powers in such a 
case are the trustees. On the other hand the use made by the 1925 
Acts of the trust for sale has completely divorced that conception 
from its original roots. In most cases where a trust for sale is 
created the parties contemplate that the land will be retained 
indefinitely, and a solicitor often has difficulty in explaining to his 
client why a trust for sale is created. The Acts of 1925 by 
providing, e.g., in section 205 (1) (xxix) of the Law of Property 
Act, 1925, that a trust for sale is not the less immediate for being 
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exercisable only at the request or with the consent of any person 
and for there being a power at discretion to postpone the sale 
make it clear that the procuring of an early sale is no necessary 
function of such a trust. Where however the proceeds of sale are 
held in trust for persons in possession absolutely, so that from the 
very creation of the trust there is no future period of distribution, 
it follows from the decision in Re Ball? that there is never any 
power to postpone the sale, and any one beneficiary can enforce a 
sale at any time. 

The substantial difference between the strict settlement and the 
trust for sale is that in the former the legal estate and the powers 
of dealing with it are vested in the tenant for life, if there be one, 
while in the latter they are vested in the trustees; more important 
is the fact that in the former the initiative, the decision whether or 
not and how to exercise the powers, lies with the tenant for life 
and in the latter with the trustees. But the distinction is not clear 
cut. In many cases as the result of sections 28 and 26 of the 
Settled Land Act, 1925, the settled land and attendant powers are 
vested in the trustees of the settlement because there is no tenant 
for life, e.g., because the immediate trust is a discretionary one or 
for accumulation, or because the tenant for life is an infant. 
Similarly in the case of the trust for sale, a considerable measure of 
control and initiative can be conferred upon the person for the time 
being beneficially entitled to the income by making the trust for 
sale, and therefore the additional powers conferred upon the 
trustees by section 28 (1) of the Law of Property Act, 1925, exer- 
eisable only at his request or with his consent, while under section 
29 (1) the powers of leasing and management may be delegated by 
the trustees to the person entitled in possession to the net rents and 
profits. Provision for consulting with and giving effect to the 
wishes of beneficiaries is made by section 26 (8) but as amended by 
the 1926 Act this applies only to statutory trusts and to express 
trusts where the trust instrument so provides. Another difference 
between the strict settlement and the trust for sale, that under the 
former the interests of the beneficiaries are in the land and under 
the latter in the proceeds of sale, is now, in view of the substantial 
degree of assimilation between the law of realty and the law of 
personalty effected by the Property Acts, of little practical signifi- 
cance, though a trust for sale can cause the loss of agricultural 
relief in connection with estate duty. 

It is the general view of practitioners that the trust for sale 
works better than the strict settlement, at least in the case of the 
smaller property. The vesting of the legal estate in the life tenant 
requires a vesting deed or vesting assent both at the commencement 
of the settlement and at every change of life tenant during the 
currency of the settlement, while even more important is the fact 
that upon the life tenant’s death a special grant of probate or letters 
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of administration limited to the settled land is necessary unless the 
settlement comes to an end on his death. The decision in 
Re Bridgett & Hayes’ Contract * that no such grant is required 
where the settlement comes to an end on the death has been of 
great benefit, though the other and principal ground of that 
“decision, that if a general grant has been made, without any saving 
or exception of settled land, a purchaser from the general personal 
representative is protected whether or not a special grant ought to 
have been made, has proved equally useful. Then again, because 
owing to the provisions of section 80 of the Settled Land Act, 1925, 
the trustees of the trust instrument are not always trustees for the 
purposes of the Act, it is sometimes necessary to apply to the court 
for the appointment of such trustees, while upon every appointment 
of new trustees one requires not only the deed of appointment but 
also a deed of declaration pursuant to section 85 (1). While the 
expense of these matters may not be significant in the case of a 
large estate it is otherwise with a small one. On the other hand the 
machinery of the trust for sale is very simple; the legal estate is in 
the trustees throughout, new appointments are made by deed 
pursuant to the power conferred by section 86 (1) of the Trustee 
Act, 1925, whereupon the legal estate vests in the new trustees 
pursuant to the vesting declaration implied under section 40 (1), 
while separate appointments of the same persons as trustees of the 
legal estate and of the settlement of the proceeds of sale are (it is 
commonly assumed by practitioners) only required by section 85 (1) 
of the Trustee Act, 1925, if the trust for sale was in the first place 
created by two instruments. 

Could not a single and simpler scheme be substituted for the 
present dual one, adopting the best features of each, by providing 
that wherever land is held in trust for persons in succession or 
subject to family charges or for the benefit of an infant or of two 
or more persons beneficially as joint tenants or tenants in common 
it shall be called settled land, and the legal estate shall be conveyed 
to or vested in not more than four persons jointly as trustees, such 
persons to have all the powers which are now described as the 
Settled Land Act powers? This would at one blow do away with 
the whole machinery of special grants limited to settled land, with 
its attendant body of rules of probate practice, and would render 
the devolution of the legal estate a simple matter save in a very few 
cases, €.g., where a last surviving trustee disappears, or dies with- 
out a grant being taken to his estate, and there is no person 
nominated to appoint new trustees who is able and willing to act. 
Even these difficulties might be met in part by giving power to the 
beneficiaries or a proportion of them in such cases to appoint new 
trustees. It would also do away with the difference between 
ordinary trustees and Settled Land Act trustees; there seems little 
reason to continue this distinction. 
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As to the form of the instrument vesting the legal estate in the 
trustees, it should it is suggested have to contain similar statements 
and particulars to those now required in a vesting deed and set out 
in section & (1) of the Settled Land, Act, 1925 (a description of the 
land, a statement that it is vested in the grantees upon the trusts 
from time to time affecting it, the names of the trustees, any addi- 
tional or larger powers, and the name of the person entitled to 
appoint new trustees). There seems no valid reason for requiring 
that the trusts shall be declared by a separate trust instrument. 
The requirement of section 4 (1) of the Settled Land Act, 1926, that 
a settlement shall be effected by two deeds is not found in the 
machinery of the trust for sale and its absence has not given rise to 
any difficulty. No doubt in practice where the trusts are complex 
and likely to be of some duration they would be declared in 4 
separate instrument, since it would be inconvenient upon the sale 
of the land during the subsistence of the trusts to have to hand over 
the document declaring them. A provision to the effect of sections 
72 (2) and 110 (2) of the Settled Land Act, 1925, would enable a 
purchaser to ignore the trusts even if set out in the conveyance of 
the legal estate. 

The present substantial difference between the strict settlement 
and the trust for sale could be retained by permitting the convey- 
ance to provide either that the statutory powers may only be 
exercised with the consent of a named person or persons, or as an 
alternative that they shall be exercised in accordance with the 
directions of some person or persons, equivalent to the present 
tenant for life. In this way where so desired the initiative could be 
reserved to the tenant for life of the land for the time being,’ the 
trustees being bound to comply with his proper directions. To 
avoid the necessity of a purchaser having to investigate the equit- 
able interests it would be necessary to provide that the names of 
the persons from time to time entitled to give such directions, or 
alternatively whose consent is made necessary to the exercise of*the 
powers, shall be stated in the conveyance or in endorsements 
thereon signed by the trustees, with a right for the tenant for life 
to compel the trustees to make the appropriate endorsement. The 
less important distinction between the strict settlement and the 
trust for sale, that under the former the equitable interests are in 
the land and under the latter in the proceeds of sale, could if 
thought desirable be preserved by permitting the conveyance to 
contain a declaration that the equitable interests shall for all 
purposes be transmissible and devolve as personal property, the 
reverse of section 75 (5) of the Settled Land Act, 1925. 

To adopt a single form of settlement in this way would at once 
dispose of what has proved a considerable source of difficulty under 
the 1925 legislation, the precise line of demarcation between the 
strict settlement and the trust for sale. This difficulty arose from 
the varying constructions placed upon the word “ binding ” in the 
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expression “ immediate binding trust for sale ” which is, generally 
speaking, the only kind of trust for sale recognised by the Acts. 
A change in the law rendering unnecessary the further consideration 
of the decisions in Re Leigh’s Settled Estates +; Re Leigh’s Settled 
Estates (No. 2) 5; Re Parker’s Settled Estates °; Re Norton’ and 
Re Sharpe’s Deed of Release ® would be as welcome to the practi- 
tioner as to the student. A single section, defining the over- 
reaching powers of the trustees, could replace the present complex 
provisions governing the overreaching powers of an estate owner 
under the Settled Land Act and of trustees for sale, the latter some- 
times depending upon whether the trust for sale is an express or a 
statutory one. In this connection consideration might well be given 
to the decision in Weston v. Henshaw, where a mortgagee took a 
legal mortgage from a borrower who had the legal fee simple vested 
in him. The borrower in fact held the legal estate as tenant for life 
under the Settled Land Act, but the mortgagee had no notice of 
this, there being produced to him a set of genuine title deeds con- 
cluding with a conveyance to the borrower in fee simple beneficially. 
The later deeds were concealed. It was held that as the land had 
been the subject of a vesting instrument and as the mortgage money 
was paid to the borrower and not to the trustees of the settlement 
the mortgage was by virtue of section 18 (1) of the Settled Land 
Act, 1925, void except as a mortgage of the borrower’s own equit- 
able life interest. Had the borrower been instead of a tenant for life 
the last survivor of trustees for sale it would seem that the mortga- 
gee would have acquired a good title as a bona fide purchaser of the 
legal estate without notice of the relevant equitable interests. For 
the protection of purchasers it seems desirable that the law should 
be altered. Section 18, in avoiding dispositions of settled land made 
prior to the execution of a vesting instrument, expressly excludes 
dispositions made in favour of a purchaser of a legal estate without 
notice of any settlement. 

Settlements of this nature would still be either simple or 
compound and it would therefore be necessary to retain section 81 
of the Settled Land Act, 1925, or some similar provision for the 
purpose of defining the trustees of a compound settlement. It 
would also be desirable to retain some such provision as that now 
contained in section 1 of the Law of Property (Amendment) Act, 
1926, though in its present form that provision is perhaps not 
altogether satisfactory. The object of the section is to ensure that 
a person beneficially entitled to the fee simple or a term of years 
subject to ‘‘ family charges ’? of the kind defined in section 1 (1) 
(v) of the Settled Land Act, 1925, may, instead of operating the 
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full machinery of the Settled Land Act and overreaching the 
family charges, convey or create a legal estate subject to them. 
This is particularly useful where a small part of an estate has been 
purchased subject to, but with an indemnity against, a jointure or 
portions charge. The section however does no more than enable 
the estate owner to convey or create a legal estate subject to the 
charge, and should he die while the charge is still subsisting, strictly 
a special grant should be taken in respect of this land as settled 
land. Unfortunately the proper persons to take the grant are the 
trustees of the original settlement, with which the deceased will 
have had no real connection. This difficulty would however 
disappear if special grants were abolished. 

One other matter for consideration would be the method of 
bringing a settlement to an end. The Settled Land Act, 1925, 
contains two provisions on this subject. If on the termination of 
the settlement the legal estate is vested in the person who has 
become solely and beneficially entitled, the trustees are pursuant 
to section 17 to execute a deed of discharge; if it is vested in some 
other person that person can pursuant to section 110 (5) convey it 
to, or assent to it vesting in, the person beneficially entitled, the 
conveyance or assent not naming any trustees of the settlement. 
In either case a purchaser is entitled to assume that the person in 
question is so entitled and need not, and indeed is not entitled to, 
investigate the equitable interests. Such a provision is clearly 
desirable but unfortunately there is no corresponding machinery 
applicable where a trust for sale is terminated, unless it be by way 
of partition pursuant to section 28 (8) of the Law of Property Act, 
1925. 

These reforms would it is thought simplify the present forms of 
settlement and much facilitate the devolution of the legal estate and 
the making of title. They would also go some way to shorten the 
Acts. A new Act would be required to replace the present Settled 
Land Act, 1925, and also those parts of the Law of Property Act, 
1925, which deal with trusts for sale and co-ownership. Much of 
the present Settled Land Act is concerned with defining the statu- 
tory powers of the tenant for life, with the investment: and applica- 
tion of capital moneys and the like, and these provisions would 
have to be retained. Some new transitional provisions would also 
be required. The transitional provisions of the Acts of 1925, and 
particularly those contained in part IV of the first schedule to the 
Law of Property Act, 1925, and applicable where land was at the 
end of 1925 held in undivided shares in possession, have given rise 
to more difficulties and a greater number of reported decisions than 
any other part of the Acts, and difficulties still occur quite 
frequently today, especially where the land has not been com- 
mercially dealt with since the coming into force of the Acts. While 
it seems too late to embark on any general revision of these 
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provisions a new provision for vesting in the trustees of the settle- 
ment any land which is settled land (in the wide sense proposed 
above) on the coming into force of the amending Act, with 
subsidiary provisions for the appointment by the beneficiaries or a 
‘proportion of them of such trustees where there would otherwise be 
none, might well avoid many of the difficulties which still come to 
light from time to time. 

Another branch of conveyancing which might now be further 
simplified is that concerning mortgages. Is there any real reason 
for retaining the two forms of legal mortgage, that by demise and 
that by charge by way of legal mortgage? The latter charge was a 
new creation of the Law of Property Act, 1925, and no doubt it was 
then thought too revolutionary to impose it as the only form. 
Initially there was resistance to it on the part of some convey- 
ancers, but today it is in general use, and has been adopted by 
very many building societies, who as a body tend to be conserva- 
tive in their use of forms. Section 87 (1) of the Law of Property 
Act, 1925, providing that under such a charge the mortgagee shall 
have the same protection, powers and remedies, including the right 
to take proceedings to recover possession, as if the mortgage were 
by demise has been liberally construed, and no instance has 
emerged where a chargee by way of legal mortgage has been at a 
disadvantage compared with a mortgagee by demise. Thus in 
Grand Junction Co. Ltd. v. Bates? it was held that such a 
chargee, in the case of leasehold land, is an ‘* underlessee ” for the 
purposes of section 146 (4) of the Law of Property Act, 1925, so 
that if the lessor takes steps to forfeit the lease, the chargee can 
apply to the court for relief. The legal charge is shorter, more 
logical and far simpler to explain to the lay client. 

Whether it is necessary to retain sections 117 to 120 and the 
fourth schedule of the Law of Property Act, 1925, prescribing a 
form of statutory mortgage, seems very doubtful; the form has in 
practice been very little used. What would be of greater utility 
would be a provision for implying in all mortgages by deed, 
perhaps by the use of some such phrase as “ as mortgagor,” and 
subject to the provisions of the deed, certain covenants on the part 
of the borrower which are now common form. These include 
covenants to keep all buildings and fixtures comprised in the 
security in good and substantial repair, not to register the title 
without the consent of the mortgagee and, most important of all, 
to insure the buildings and fixtures. The provisions of sections 
101 (1) (i) and 108 of the Law of Property Act, 1925, are not 
regarded by conveyancers as satisfactory and are seldom relied 
upon, and it would be more satisfactory to imply a covenant on the 
borrower’s part to insure the buildings and fixtures in their full 
value in the joint names of the borrower and the mortgagee in an 
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office to be approved by the latter, such consent not to be unreason- 
ably withheld, to pay all necessary premiums and other moneys 
within a prescribed number of days of their becoming due, and to 
produce the policy and receipts on demand, with power for the 
mortgagee on default to insure and pay the premiums, all moneys 
so expended being repayable on demand with interest at the rate 
payable on the principal moneys and until repayment being 
charged on the mortgaged property. 

Generally speaking the provisions of the Property Acts in regard 
to the priority of mortgages, and in particular the provisions as to 
tacking contained in section 94 of the Law of Property Act, 1925, 
seem to have worked satisfactorily, but there is one ambiguity 
which is well known though it has not yet had to be considered in 
any reported case. Section 97 of the Law of Property Act, 1925, 
provides that every mortgage affecting a legal estate in land 
whether legal or equitable, not being a mortgage protected by a 
deposit of title deeds, shall rank according to the date of registra- 
tion as a land charge. But section 18 (2) of the Land Charges Act, 
1925, makes any such mortgage void as against a purchaser, 
including a mortgagee, of the land unless it is registered as a land 
charge before the completion of the later transaction. Thus if 
mortgage A is completed on the Ist of a month and mortgage B on 
the 2nd, and mortgage A is registered on the 8rd and mortgage B 
on the 4th, section 97 gives the priority to mortgage A while 
section 18 (2) gives it to mortgage B. Various attempts have been 
made to reconcile this conflict 1! but none seem completely satis- 
factory. There are other difficulties under the Land Charges Act, 
1925, but it is not proposed to go into them here as they have been 
considered by the Roxburgh Committee.’* 

There has been little difficulty with and few decisions upon the 
Administration of Estates Act, 1925, and in particular the new 
provisions as to assents contained in section 86. The decision in 
Re Duce and Boots’ Contract * that in section 86 (7) the expression 
“ sufficient evidence ’? is not the equivalent of ‘‘ conclusive evi- 
dence,” so that if upon a proper investigation of title it appears 
that an assent has been made in favour of the wrong person a 
purchaser is not protected, caused a little alarm at first, there being 
some doubt as to what would constitute a proper investigation of 
title for this purpose. There seems no reason why the assent should 
not in favour of a purchaser be made conclusive, ag is a vesting 
assent already by virtue of section 110 (2) of the Settled Land Act, 
1925. Another question under section 86 which has not been 
resolved is whether the provisions of subsection (4) require writing 
in the case of an assent by a representative in his own favour, 
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whether beneficially or as a trustee for sale. The better opinion 
seems to be that, having regard to the use of the expressions 
“ vesting,” “< vest ’? and “ pass a legal estate ” in the subsection, 
writing is not required in such a case. It also seems permissible 
to doubt whether the change in the character of the person holding 
the legal estate which occurs in such a case is the result of an assent 
at all, since in Re Ponder * such a change took place, from the 
character of an administrator to that of a trustee, at a time when 
an administrator had no power to assent. 

Whether a purchaser is invariably protected in the event of it 
later appearing that a grant of probate or letters of administration 
has been made to the wrong person is not altogether clear. The 
difficulty arises from the fact that upon the death of a testator 
leaving a will appointing an executor the property vests in that 
executor, subject to disclaimer, notwithstanding the making of a 
grant to some third party. It was held in Hewson v. Shelley % 
that in such a case a purchaser from the personal representative 
gets a good title. The effect of this decision is now embodied in 
section 87 of the Administration of Estates Act, 1925, but that 
section only protects a purchaser who takes his conveyance directly 
from the person to whom the grant has been made. The provisions 
of section 27 are similarly limited. If therefore a grant is made to 
the wrong person, who in due course assents to certain property 
vesting in someone who is thought beneficially entitled thereto, but 
later proves not to be, and that person later sells the property to a 
purchaser, it is by no means clear that upon the subsequent 
revocation of the grant the purchaser would have a good defence to 
an action by an executor who had obtained a new grant of probate. 
The provisions of section 204 of the Law of Property Act, 1925, 
alone seem insufficient to afford a defence. This difficulty could be 
overcome by providing that a grant of probate or letters of 
administration shall vest all the deceased’s property in the grantee 
if and so far as the same is not already vested in him. At the same 
time some alteration might be made in the scope of section 9 of the 
Administration of Estates Act, 1925, which provides that where a 
person dies intestate his estate pending a grant shall vest in the 
Probate judge. Thus the section does not apply where a testator 
leaves a will but has made no effective appointment of an executor, 
or where a sole administrator dies without having fully adminis- 
tered the estate. It might be more satisfactory to provide that the 
property of a deceased shall in all cases vest in the Probate judge 
unless and until it vests in an executor or administrator. This 
would simplify the service of notices to quit or of dissolution of 
partnership which often have to be served prior to the making of 
a grant, in which case it may be a matter of great difficulty to 
ascertain the person to serve. 
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The foregoing are some of the principal difficulties, experienced 
by the writer under the 1925 legislation. There are many other 
points which give rise to argument from time to time but to 
attempt to enumerate them all would cause this article to degen- 
erate into a catalogue. After the lapse of a generation the time 
seems to have arrived for a general reconsideration of the law and’ 
practice of conveyancing, and if the matter were referred to the 
Law Reform Committee there would be no lack of matter and 
suggestions for its consideration. By the time amending legislation 
is likely to be enacted a period nearly as long as that between the 
Acts of 1881 and 1882 and those of 1925 may well have elapsed. 


G. A. Grove.* 
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REGISTERED LAND REFORM 


INTRODUCTION 


SLowLyY but relentlessly this greatly cherished land of ours is 
becoming subject to the provisions of compulsory registration of 
title. The growth of this system, which began in the County of 
London in 1898, faltered, and then gained slight impetus after the 
1925 property legislation, has steadily accelerated since the last 
war. Large areas of southern England (Middlesex, 1986; Surrey, 
1952; Kent, 1957-61) have succumbed and the disease has even 
affected an isolated patch of northern England (Oldham, 1956) and 
there is the threat of contagion in the near future (Manchester and 
Salford). It is estimated that about one quarter of all convey- 
ancing transactions in the country go through the Land Registry. 

The opposition of many, but not all, unregistered land convey- 
ancers has now been muffled and, perhaps, in a lifetime, the whole 
of England and Wales will be governed by the system. Books on 
land law will have to be rewritten within the registered land frame- 
work. The Land Registration Acts and H.M. Land Registry will 
be as familiar to the lawyer as the Income Tax Acts and the Inland 
Revenue are today ! 

The stealthy revolution to ancient conveyancing practice is 
taking place calmly and smoothly. The suspicious conveyancer, 
reared on unregistered land, quickly discovers that a bulky and 
dirty abstract of title (fruitlessly perused generation after genera- 
tion by fresh legal minds) may generally be superseded by a short 
office copy of the Land Certificate. Once the art of Land Registry 
form-filling is acquired, the conveyancer accepts the new order 
content in the knowledge that the slightly reduced costs are more 
than balanced by the greater speed and simplicity. This very 
complacency, however, is a little disconcerting. ‘* Unregistered 
land conveyancing is real law; registered land conveyancing is 
simple form manipulation.’ If this false view is accepted, an 
imperfect knowledge of the system will flourish. Lawyers must 
know what they are doing; deceptively easy transactions may cloud 
thought. There are still many legal problems in registered land 
transactions. 

The object of land registration is to provide a method of 
creating and transferring interests in land which is simple, speedy 
and cheap. The cliché that the transfer of land should be as simple 
as the transfer of stocks and shares is often used. To this end the 
Land Registry examine the title of the owner of unregistered land 
(usually following the first purchase of the land after registration 
of title in that area becomes compulsory) and create a register of 
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the proprietor’s title. This register defines the property and the 
estate owned by the proprietor and then specifies all the interests to 
which a transfer of the registered estate would be subject. Any 
purchaser for value from the registered proprietor gets exactly what 
is contained on the Register—the title to the goods and the defectg 
and limitations (if any) are open for inspection on a state-guaran- 
teed document. If there are any interests which affect the estate 
but which are not noted on the Register, then these may be 
ignored and defeated by the transaction. The owner of such a 
‘* minor interest ° must ensure that it is noted on the Register if 
it is to be effective. However, this simple pattern is broken by the 
existence of the class of rights and liabilities known as “overriding 
interests ° which bind the land whether they are noted on the 
Register or not. These interests will be discussed presently. 

It is the proud boast of the Land Registry experts that the 
success of land registration depends upon three fundamental princi- 
ples: the mirror principle, the curtain principle and the insurance 
principle. ‘‘ The mirror principle involves the proposition that the 
register of title is a mirror which reflects accurately and completely 
and beyond all argument the current facts that are material to a 
man’s title.” + The curtain principle embodies the familiar idea of 
keeping trusts off the title (t.e., the Register). The insurance 
principle provides the state-guaranteed title and the consequent 
indemnity to any person who suffers loss if any mistakes occur. 

The purpose of this paper is to look very broadly at the 
registered land system and, without discussing detail, to suggest for 
consideration improvements in general principles. 


1. OVEBRREIDING INTERESTS 


A major theoretical criticism must first be levelled at the mirror 
principle as it exists today—and then only because the principle is 
not complete. The ugly blot on the Land Registry escutcheon is 
the category of overriding interests. These interests are gathered 
together mainly in section 70 of the Land Registration Act, 1925,? 
and the diverse list includes rights of common, legal easements, 
public rights, the rights of persons in possession of: land, rights 
acquired or in the course of being acquired under the Limitation 
Acts, local land charges and leases not exceeding twenty-one years 
granted at a rent without a fine. These are described by the Senior 
Land Registrar as ‘‘ certain well-recognised burdens that are 
matters of common knowledge or are easily discoverable outside 
the register although they cannot, or cannot conveniently, be 
entered on it.” ° 

The mirror principle can never be complete until everything 
affecting the title (and the legal use and enjoyment of land) is 
1 T. B. F. Ruoff, The Torrens System (1967), p. 8. 


2 Hereinafter referred to as ‘‘ the Act. 
8 Ruoff, op. oit., p. 9. 
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reflected on the register. This means that the category of over- 
riding interests ideally should be abolished, or, if this is not possible, 
drastically reduced. To have a series of interests, both legal and 
equitable, not on the register, which bind a legal owner of land 
regardless of notice * is inconsistent with the whole concept of 
registered title. Various reasons have been put forward for the 
existence of overriding interests.” One reason is that there is a 
danger of making the register too bulky. This is wrong. The 
fundamental purpose of registration is not to confine every title 
to one or two pages: the purpose is to put down in one place as 
simply as possible everything that is of present and future impor- 
tance to the title. If a title is complex because there are many 
rights and liabilities affecting land, that is all the more reason why 
they should be expressed as clearly as possible in a place which is 
readily accessible to a purchaser. Mirrors do not conceal objects 
if the reflection is unpleasant. It is also said that the expense of 
making appropriate inquiries might be too great. This is a sur- 
prising statement from a body which is not only self-supporting 
but which emphasises its financial stability in spite of Land 
Registry fees being lower today than they were in 1914. The 
primary burden of investigating a title before registration falls 
upon the purchaser’s solicitor who is required to send to the Land 
Registry all documents and details and in addition give a certificate 
as to his investigation of title. If there is any additional expense 
in making appropriate inquiries about overriding interests, the 
expense would appear to be negligible, and in any event it falls 
upan the purchaser. However, even if it were more expensive this 
is still no valid reason why overriding interests should be allowed to 
mar the simplicity and clearness of the registered land pattern. 
Certainly there would be problems of prescription, limitation and 
implied grants, but these are not problems which cannot be solved 
bye methods other than making them overriding interests.° 

In The Law and Practice of Registered Land (1958) by Sir 
George Curtis, the Chief Land Registrar, and Mr. Theodore B. F. 
Ruoff, the Senior Land Registrar,” which is the standard practi- 
tioners’ book on registered land and which may at least be described 
as semi-official, criticisms of overriding interests are discussed under 
the heading ‘Some Misconceptions.” One misconception, the 
authors state, is that it is sometimes assumed that overriding 
interests are peculiar to registered conveyancing, whereas in fact 


4 The vendor is, however, under a statutory duty—unless he has contracted out 
of it—to give full particulars of these interests to the purchaser. 

5 ¢.g., Key & Elphinstone’s Precedents in Conveyancing, 15th ed., Vol. 8, p. 19. 

8 It might be possible to have a separate register for interests in the course of 
being acquired by prescription, limitation, etc., and the law changed so that 
time would not begin to run until a note of the right to be acquired is placed 
on the register. Bome useful lessons might be learned from studying the 
Rights of Inght Act, 1059. 

T Hereafter referred to as ‘‘ Curtis and Ruoff." 

8 Curtis and Ruoff, p. 116. 
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they are by nature common to both systems of conveyancing. So 
what! The object of registered conveyancing is to, change and 
thus simplify conveyancing. Why then defend its existence in 
registered land by saying that this system also occurs in unregis- 
tered land? Curtis and Ruoff further state that ‘* overriding 
interests are an essential feature in registration of title if the reform 
introduced [by the Act] is to be confined to changes in the 
machinery of conveyancing only, leaving the substantive general 
law of real property untouched, and if registration of title is to be 
compatible with the continued existence of all those rights, privi- 
leges, conditions and charges permitted by the general law.” Is it 
not being short-sighted to assume that registration of title is con- 
fined and should be confined to the machinery of conveyancing? 
Changes in substantive law occur in the present Act and it is very 
likely that future legislation will effect more substantive changes 
in land law to streamline registered conveyancing. Even today 
legal estates sometimes are manipulated expertly by the Land 
Registry in a way that would not be possible with unregistered 
land.® 
Curtis and Ruoff mention that there have been suggestions that 
the Land Certificate ought to disclose what at present are over- 
riding interests, but sneer at this by remarking that “‘ one might 
expect Teutonic land records kept in that manner.” 1° Registered 
land in England must not be too efficient and all-embracing because 
it is not an English characteristic! The closing remarks of Curtis 
and Ruoff on this topic are that “‘ to curtail the number of over- 
riding interests would mean in the case of registered land depriying 
certain rights and interests of recognition, although if the title to 
the same land was not registered existence would be undoubted. 
This difference would cause hardship as well as confusion and 
would not be tolerated by the public which the registration system 
is intended to serve.” 11 There is some truth in this, although jj is 
difficult to imagine organised public resistance to land registration 
reform. How was the 1925 property legislation brought about? 
It may be, however, that the abolition or curtailment of overriding 
interests will have to wait until most of England is subject to 
compulsory land registration, but this change should come. Indeed 
Curtis and Ruoff indicate its desirability by pointing out that quite 
often overriding interests are referred to on the Register.” 
Surely nothing is more desirable than the day when a purchaser 
looks at one Land Certificate, whether small or bulky, and sees on it 
9 a.g., The famous Haigh Acid Bath Murder Case: Curtis and Ruoff, p. 850. 
e fact that the registered land system provides justice, whereas justice 
could not be done to all ın unregistered land, still does not alter the fact that 
there is a change ın substantive law. See also the decision of the Chief Land 
Registrar discussed by Mr. Ruoff in (1955) 19 Conv.(n.s.) p. 850: * Registered 
Land—Rectification and Indemnity.” 
10 Curtis and Ruoff, p. 117. 


11 Curtis and Ruoff, p. 117. 
12 See also Registration of Title to Land, H.M. Land Registry, 1960, p. 4. 
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(with the possibility of one or two obvious exceptions such as local 
land charges) everything that can affect his purchase. 


2. Leases 


One of the most confusing topics in land registration is that relating 
to leases. The relevant provisions, sometimes seemingly conflicting, 
are scattered throughout the Act and many lawyers have delighted 
in highlighting the difficulties and doubts of statutory interpreta- 
tion.?® 

The position relating to leases (which is also the official Land 
Registry view) is as follows: 

(a) A lease originally granted for twenty-one years (or less), or 
a lease with only twenty-one years (or less) to run at the time of 
application cannot be registered, whether the land is in a com- 
pulsory or non-compulsory area (section 19 (2) (a)). 

Such leases may be protected as overriding interests.** 

(b) Leases over twenty-one years but less than forty years. 

(i) Where the freehold or superior leasehold title is regis- 
tered the lease must be completed by registration of the new 
title if the lessee is to obtain the legal estate (sections 20 and 
28). This is imperative not only in a compulsory area, but also 
in an area of voluntary registration. The reason is that any 
** disposition ’? by a registered proprietor of land must be 
completed by registration, and the grant of a lease is a 
‘© disposition ’? (section 18 (1)). 

(ii) Where the freehold or superior leasehold title is not 

eregistered then the lease may be registered. 

(c) A lease for a term of forty years or more or an assignment 
on sale of leasehold land where the lease has not less than forty 
years to run must always be registered in a compulsory area, and 
also in a non-compulsory area if the freehold or superior leasehold 
title is registered. 

Tf a lessee fails to register when compelled to do so, he will not 
obtain a legal estate in the land, although possibly he may be 
protected by having an overriding interest under section 70 (1) (g) 
if he is in actual occupation of the land or in receipt of the rents 
and profits thereof. 

13 “ The Problem of Leases’ (1986) 1 Conv.(x.s.) 344; (1928) 72 S.J. 96, 181; 
(1986) 80 S.J. 176, 896 and 496; (1957) 21 Conv.(n.8.) 474; Practice Note 
issued by the Joint Advisory Committee of the Law Society and Land 
Registry; Curtis and Ruoff, pp. 529-680. 

14 Under s. 70 (1) (k): leases for any term or interest not exceeding 21 years, 
granted at a rent without taking a fme (what of leases for under 21 years 
where s premium has been taken, or, less commonly, where no rent is 
reserved ?); or under s. 70 (1) (g): the rights of every person in actual 
occupation of the land or in receipt of the rents and profits thereof, save where 
inquiry is made of such person and the rights are not disclosed (the scope of 
this paragraph still awaits judicial interpretation). 

18 How many persons who have perpetually renewable leases or leases for lives 
and are aware of the provisions of the Law of Property Acts, 1922-25, which 


purport to give them the legal estate are also aware that these legal estates 
are withheld from them until registration ? 
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The following criticisms and proposals for reform and simplifica- 
tion are tentatively put forward: 

(a) To have different categories of “‘ mays ’? and ‘‘ musts ” is 
confusing and pointless, especially when some ‘*‘ mays’? mean 


39 


“ musts.” No reasons appear to have been given for the distinc-* 


tion between leases of over and under forty years. If the Land 
Registry are perfectly willing to register a lease of, say, thirty-five 
years, at the option of the lessee, "then such registration might just 
as well be made compulsory, and so avoid uncertainty. The law 
should be amended so that all leases over twenty-one years must 
be registered. 

(b) It is constantly being emphasised that the object of land 
registration is to simplify and expedite the transfer of land. Most, 
leases for very short terms are not transferred, and so it would be 
pointless to register a separate title for each short lease if this were 
the purpose. It is suggested, however, that the object of land 
registration should not be concerned exclusively with the transfer 
of land, but it should also be to provide a true record of legal titles, 
whether the transfer of that title is likely or not. In any event, 
to imply that leases under twenty-one years are rarely transferred 
is wrong. It is proposed, therefore, that leases granted for twenty- 
one years or less should be capable of registration. If this type of 
lease were to come within the class of registrable interests, then it 
would help to reduce a very large class of overriding interests in 
section 17 (1) (k) and so tie up with the suggestions already made 
concerning overriding interests. All these leases would be the 
subject of separate titles and would also be noted in the registers 
of the lessors’ titles. But it would not be possible to register all 
leases without amending severely the substantive law of real pro- 
perty. Even if one were to accept the charge of Curtis and Ruoff 
of Teutonic efficiency, it would be neither necessary nor desirable 
to register as a separate title every minor legal estate such as a 
weekly or monthly tenancy. If one is to draw a line where should 
it be? Seven years would be a more realistic figure than twenty- 
one years, for seven-year leases and over are often transferred. To 
be a little bolder, why not enact that the only leases incapable of 
separate registration should be those leases which may be created 
informally under section 54 (2) of the Law of Property Act, 1925: 
i.e.,a lease which takes effect in possession for a term of not exceed- 
ing three years at the best rent-reasonably obtainable without taking 
a fine? Since all other leases must be made by deed in order to 
create a legal estate, why not extend that rule and require 
registration as well? 

(c) Leases containing an absolute prohibition against all deal- 
ings therewith inter vivos should be capable of being registered. 
This follows from the previous discussion. 
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8. Risk or BUREAUCRATIC DOMINATION 


Whether for better or worse, probably the former, the transfer of 
land is ceasing to look like a legal operation and is becoming a 
simple administrative operation. The countless variations in trans- 
‘fers to suit individual requirements become a matter for, and are 
settled within, the administration. Very few land registration 
problems reach the courts. This is very desirable for the parties 
to these problems, provided satisfactory solutions are reached and 
also that the solutions concern machinery only and not substantive 
law. It has been suggested earlier, however, that the Act and 
Rules have not merely provided a new machinery, but they have 
also introduced new principles which have affected the substantive 
land law. Are the legal problems which arise to be solved by an 
‘enlightened bureaucracy? There are many of these problems but 
the law reports offer only a handful of decisions to guide us authori- 
tatively. It is desirable, however, for the benefit of land registra- 
tion that cases do get into the courts. In Curtis and Ruoff the 
English system is preferred to the Australian system because in 
England “‘ important practical problems of the kind that constantly 
bring applicants under the Torrens system into court are smoothly 
solved through administrative action on the part of the Chief Land 
Registrar. ... In addition, the English Registrar possesses wide 
judicial powers of a kind and extent undreamed of elsewhere which 
he is not slow to use.” 16 If the courts are not allowed to pro- 
nounce on these matters the public may well be content to accept 
and be guided by the occasional directives from the Land Registry. 
This may ensure smooth working, but it is undesirable if legal 
principles remain ambiguous. Direction sometimes leads to dicta- 
tion. Even now there are hints of condescension. Thus, Mr. Ruoff 
has mentioned that some feeling exists that judges do not have the 
same wealth of knowledge and the same practical grasp of con- 
veyancing as of other branches of the law relating to land.” This 
is an unhealthy attitude and if adopted by the Land Registry could 
lead to impatience and dogmatism. An example of such dogmatism 
concerns the classification of a lease containing an absolute prohibi- 
tion against assignment. It has been reasoned that, with certain 
exceptions, this is a minor interest."* In Curtis and Ruoff,” after 
mentioning this, it is emphatically stated that “it is not... a 
minor interest.” No reasons for this are given. The point itself 
does not matter. What does matter is the emphatic disagreement 
without giving reasons. 

At present the Land Registry attitude is to give as much help 
and guidance as possible. Mr. Ruoff writes many articles on 


16 Curtis and Ruoff, p. 12. 

11 The Torrens System, p. 8I. 

18 (1929) 79 L J. 824; Potter, The Principles and Practice of Conveyancing under 
the Land Registration Act, 1925, p. 248. 

19 p. 146. 
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practice and occasionally notes a decision of the Chief Land 
Registrar. But this cannot take the place of reported decisions of 
High Court authority. How, then, can more cases reach the 
courts ? 

The Act confers a very wide jurisdiction on the Chief Land. 
Registrar to hear and determine questions and disputes. Since 
these judicial powers are so wide it is provided that he may, if he 
thinks fit, instead of deciding the question himself, refer the matter 
to the High Court.?° Since 1925 there have been only three such 
references.24_ Surely there have been more than three cases worthy 
of a reference by the Chief Land Registrar to the High Court in 
thirty-five years! It is certainly true that rule 299 of the 1925 
Rules provides that any person aggrieved by an order or decision 
of the Registrar may appeal to the court, but there have been no 
appeals for many years.”* 

What is required is first a greater use by the Chief Land Regis- 
trar of his power to refer matters to the court, and, secondly, the 
issue of a regular series of reports of decisions of the Chief Land 
Registrar similar in style to the reports of the Lands Tribunal 
cases so that one may see the arguments put before the Registrar 
and the reasons for his decisions. In this way there could be an 
airing of the principles of land registration and practitioners would 
look more closely into matters instead of accepting Land Registry 
practice and directions as law. 


4. METHODS or EXTENSION oF REGISTRATION 


In the coming years Orders in Council will be made extending 
compulsory registration of title to other areas. Generally, the 
making of the necessary Order in Council will depend upon the 
local authority for the area in question passing the necessary resolu- 
tion.’ Whether or not a resolution is passed may depend upon 
factors quite irrelevant to the main issue. This may be a truly 
democratic process, but it can also be quite chaotic. What is 
wanted is a gradual extension of compulsory registration in a 
logical and orderly way, without incurring too much cost or 
involving too great a delay in dealings. It is unlikely that local 
authorities are the best judges of when compulsory registration 
should reach them. The initiative should be transferred from the 
local authority to the Land Registry which is in the best position 
to know when the extension is desirable and practical, and, above 
all, it might then be able to cut down the delay in the registration 
of transactions. Local authorities certainly should be consulted: 
it is only the emphasis which should be changed. 
20 L.R. Rules, 1925, r. 208. 
21 Curtis and Ruoff, p. 854; Re Chowood's Registered Land [1988] 1 Ch. 574; 
Re 18, Regent Street, Oxford [1948] Ch. 785; Re 139, Deptford High Street 
[1951] Ch. 884. 


22 Curtis and Ruoff, p. 862. 
23 See L.R.A., 1925, ss. 120 to 125, and L.R.A., 1936, s. 1. 
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Delay is, at present, the most serious short-term criticism 
levelled at the system by practitioners. Recently new sub-offices 
have been opened in areas outside London to cope with local work 
and to relieve the heavy burden of work at the Land Registry in 
London. This may also help to reduce delay, and it has also been 

* suggested ** that as a temporary measure voluntary registration of 
title might be suspended if there is any risk of interference with 
the work of the Registry in existing compulsory areas. This would 
be very inconvenient in some transactions in voluntary areas (¢.g., 
large building estates), but if the suspension would help in compul- 
sory areas, it might be a useful measure. 


CONCLUSION 


-The few reforms which have been proposed involve major changes 
of principle. Therefore the suggestions have been outline ones only. 
If any were to be accepted then there would be a great deal of 
consequential change of detail. 

These suggestions are made with a view to improving a system 
which has already shown its undeniable advantages over unregis- 
tered conveyancing. The inevitability of a comprehensive land 
registration system is generally accepted.?* 

Many critics scoff that the Land Registry deals only with the 
easy part of conveyancing and that the emphasis now in all con- 
veyancing, registered and unregistered, is on pre-contract proce- 
dure. This is quite true, but registration still provides major 
simplification. The fact that there is much pre-contract work to 
da, will be an added reason why the lawyer may still withhold his 
conveyancing practice from the grasp of do-it-yourself registered 
proprietors. Land registration is the most important step forward 
in land holding and conveyancing in our history. Methods of 
improving it must always be under consideration.?° 


e GERALD Dworxin.* 


24 (1959) 108 8.J. 61. 

25 Thus the Roxburgh Committee on Land Charges ((1956) Omd. 9825) could 
not suggest any solution, other than registration, to the problem which began 
ın 1956 of how to discover mcumbrances affecting unregistered land and 
eae in the Land Charges Department prior to a root of title 80 years 
old. The only recommendation was to press on as quickly as possible with the 
extension of compulsory registration until it covers all land in England and 
Wales. 

26 I should like to thank Dr. D. G. Valentine for lis advice and criticism, 
although he does not necessarily agree with all that has been said. 

* t.8.(Nott.), Solicitor; Assistant Lecturer ın Law, London School of Econo- 
mics & Political Science. 


STATUTES 


Tue MATRIMONIAL PRroceepines (Macistrates’ Courts) Acr, 1960 


Tms is far more than a consolidating statute. It incorporates 
fundamental changes in the law and various amendménts in both 
law and procedure relating to matrimonial proceedings in magis- 
trates’ courts. Consolidation and some changes were recommended 
by the Royal Commission on Marriage and Divorce, and the 
present Act is modelled fairly closely on the draft Bill prepared 
by the departmental committee under the chairmanship of Arthian. 
Davies J., which reported in 1959. When it comes into operation ° 
the new Act will provide some new remedies and blot out some 
unfortunate drafting and some bad decisions.‘ It will even (sad 
though the passing of such an absurdity may appear) remove the 
matrimonial law of England from the purview of the (liquor) 
Licensing Acts. 

The draft Bill on which the Act is based showed a genuine 
attempt to look afresh at the basis of complaints in the magistrates’ 
courts and the remedies they may offer. It also marked a further 
development of the realisation, in recent matrimonial legislation,’ 
of the idea of protection for infant children as such, their interests 
being no long regarded exclusively as an extension of the personal 
rights of their mothers. The considerable overlap of interests, of 
wives and children is no longer thought to justify the, assumption 
of absolute identity of interest in all circumstances. 

A major amendment to the law is that for the first time a 
husband may complain to the magistrates that his wife has “ wil- 
fully neglected to provide, or to make a proper contributipn 
towards, reasonable maintenance ” for the husband or any “ child 
of the family *’ € where, by reason of the impairment of the hus- 
band’s earning capacity through age, illness, or disability of mind 

1 Cmd. 9678 of 1954, paragraph 1018, p. 267: "the time is ripe for a con- 

solidation of the various statutory provisions and we therefore recommend 

that the substantive law with ard to the jurisdiction and powers of 

magistrates’ courts should be codified.” 

Cmnd. 688. 

On January 1, 1961: S.I. 2228 of 1960, issued under s. 19 (8) of the Act. 

t e.g., Evans v. Evans [1948] 1 K.B. 175 and Marozuk v. Marczuk [1956] 

P. 217, both of which arose—without inevitability—from unfortunate drafting 

in the previous legislation. And see note 17, fing 

6.g., the Matrimonial Proceedings (Children) Act, 1958. This line of develop- 

ment appears to have been initiated by the Report of the Committee on 

Procedure in Matrimonial Causes, under the chairmanship of Denning L.J., 

Cmd. 7024 of 1947. 

8 Defined in s. 16 as meaning (a) any child of both parties and (b) any other 
child of either party who has been accepted as one of the family by the other 


party. The same section defines a child as including an illegitimate or 
adopted child, but not a child adopted by third parties. The net effect is to 
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or body,” it is “ reasonable in all the circumstances to expect the 
wife so to provide or contribute.” The “ matrimonial orders ” ® 
that the magistrates may now make include in such circumstances 
orders for the payment of maintenance by the wife as well as the 
,husband,® and the maximum amount of maintenance has been 
increased from £5 to £7 10s. a week for a spouse and from £1 10s. 
to £2 10s. from either husband or wife for a child. This shift from 
an assumption of dependence to an assumption of responsibility is 
a landmark in the progress of the married woman towards full legal 
personality. 

Unfortunately the wording of the section referring to main- 
tenance for children, in departing from that suggested by the 
Davies Committee has become so clumsy and ambiguous that 
jt is not clear whether the sum of £2 10s. is the maximum which 
either or both parties can be ordered to pay, giving a maximum 
aggregate of £5, or whether £2 10s. is the maximum total.1? The 
fact that the word “ aggregate ” has been omitted suggests that 
each party might be ordered to pay £2 10s., making a total of £5. 
The consequential amendments to the Maintenance Orders Act, 
1958, s. 4 (8) * and the Guardianship of Infants Acts, 1886-1951 1 
do not help in construing the wording, but the new power to 
commit a child to the care of the local authority suggests that an 
aggregate maximum of £5 for a child’s maintenance might be by 
no means too high. The unsatisfactory parent is not necessarily 


equate the children within the provisions of the Act with those covered by 
the Matrimonial Causes Act, 1950, s. 26, as amended by the Matrimonial 
Proceedings (Children) Act, 1958, s. 1 (1), except that the jurisdiction of the 


Magistrates is lmited to infant children. 7 s. 1 (1) @). 
8 This is the term used in the Act and defined in s. 16 as an order under s. 2 

or 8 variation under s. 8 of such order. 9 a. 2 (1) (e). 
10 s. 3 (1) (h). 


11 This referred to ‘‘a provision for the making by the defendant or by the 
complainant or by each of them, for the maintenance of any child of both 
parties, of payments by way of a weekly sum not exceeding in the case of 
eny one child an aggregate of thirty shillings.” The committee unanimously 
considered (Cmnd. 838, paragraph 8) that the former maximum ought to be 
increased, but did not suggest a higher figure “because the question seems 
to us one of general social poli depending on considerations which ın some 
respects go beyond our terms of reference.” 

12 The wording 1s: ‘a provision for the making by the defendant or by the 
complainant or by each of them, for the maintenance of any child of the 
family, of payments by way of a weekly sum not exceeding in the case of 
payments by either one of the parties in respect of any one child the sum 
of fiftv shillings.’ 

18 By s. 16 (b), substituting the words ‘‘ seven pounds ten shillings ” for ‘‘ five 
pounds '’ and ‘‘ fifty shillings” for “thirty shillmgs.’’ No consequential 
amendments have been made to s. 1 (4) of the Maintenance Agreements 

ct, 1957. 

14 g, 15 (a), which effects a corresponding amendment also of the Affiliation 
Proceedings Act, 1957, making the maximum recoverable ın respect of an 
illegitimate child fifty shillings instead of thirty shillings. 

18 According to Omnd. 914 of 1959, in 1957-58 the average weekly cost to local 
authorities for each child in therr care was £1 16s. 2d. for children boarded 
out, £7 12s. Od. for children in local authonty homes and £8 6s. 2d. for 
children ın voluntary homes. This strongly suggests that those who accept 
foster children do so without payment for some at least of their time and 
trouble. 
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unable to support his children, and there seems no good reason why 
failure to discharge general responsibility in regard to the child 
should result in any transfer of financial responsibility, within the 
parent’s means, to other individuals or to public funds. 

It is still provided that no matrimonial order (except one, 
committing children to the custody of a third party or to the care 
of a local authority or placing them under supervision) shall be 
enforceable and no liability shall accrue under it while the spouses 
are cohabiting,*® but the old rules” that, at a time of acute 
housing shortage, forced a wife to elect between her common law 
right to live under her husband’s roof and her statutory right to 
claim maintenance from him for herself and her infant children, 
have been belatedly buried. 

Perhaps the most far-reaching changes in the new Act are 
those extending the magistrates’ power to deal with children of 
the family of any persons in respect of whom they begin to hear 
any complaint.!8 This means that the powers are independent of 
the relief sought by the complaint and of whether or not it is 
granted. In particular, the power to make provision for the legal 
custody of such a child is extended “ if it appears to the court that 
there are exceptional circumstances making it impracticable or 
undesirable for the child to be entrusted to either of the parties 
or to any individual ” to include a power to commit the child to 
the care of a specified local authority until the age of eighteen.” 
Such an order may be made only after giving notice to the autho- 
rity and hearing its representations, particularly as to maintenance 
payments. With some exceptions, a child so committed will be 
in a position similar to that of a child taken into care by the focal 
authority under the Children Act, 1948, s. 1. Moreover, when 


16 5, 7. The Royal Commission, with one dissentient (whose views provide 
powerful support for the majority view) recommended that a maintenance 
order should be obtainable and enforceable durmg full cohabitation (Gnd. 
9678, paragraph 1045), but the Davies Committee did not feel justified ın 
including such a provision in the draft Bill. 

11 Before these are lly interred ıt may be useful to recapitulate their main 
features as a warning for the future. The Summary Jurisdiction (Separation 
and Maintenance) Act, 1925, s. 1 (4), provided that no maimtenance order 
should be enforceable whilst the marred woman resided with her husband. 
The judicial gloss was that she was residing with him so long as she remained 
under the same roof although in a separate household, and even though the 
facts might be sufficient to establish desertion (Evans v. Evans [1948] 1 K.B. 
175), but not if she was under & separate roof when the order was made 
and subsequently returned to a shared roof (Thomas v. Thomas [1948] 2 K.B. 
204) nor if one party moved from the shared roof within three months of the 
oon of the order and subsequently returned (Hewttt v. Hewstt [1953] 2 Q.B. 

18 g. 4 (1). This covers the hearing not only of an original complaint by ether 
party but applies to an application for the variation or revocation of an order 
already made provided this refers to a variation of provisions for the custody 
of a child. 

19 See Gmnd. 688, p. 83, notes on clause 4 of the draft Bill. 

20 g, 2 (1) (e) ani s. 8 (4). There does not appear to be any corresponding 
power under the Guardianship of Infants Acts, 1886-1961. 

21 s. 8 (1) and (2). 
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committing a child to the custody of an individual (not a local 
authority), the court may provide that the child should be under 
the supervision of a probation officer or local authority.*? Provision 
may also be made for access to the child by a party to the proceed- 
sings or other parent of the child,’ and the increased maintenance 
provisions already referred to apply. Detailed provisions have 
been made * to enable the court to obtain further information 
before making an order for custody or care of or access to a child. 
The magistrates may call for a report from a probation officer or 
officer of a local authority, which must be given or read aloud in 
court, and may include evidence not otherwise admissible so long 
as it relates to matters specified by the court. The parties (or any 
parent of the child) may challenge such a report ** and produce 
evidence; in this event the report must be supported by the officer’s 
evidence on oath. Statements made by the parties in the presence 
of the officer during reconciliation efforts are privileged from inclu- 
sion except by the consent of the parties.27 These provisions are 
an expansion of the provisions of section 60 of the Magistrates’ 
Courts Act, 1952, regarding a probation officer’s report on the 
parties’ means. They represent an imaginative and welcome 
attempt to admit evidence relevant to the welfare of children (and 
not limit it, as in the past, to such matters as the adult parties 
chose to bring before the court in their own interests), while pro- 
viding safeguards for the individual against prejudice from secret 
reports which may vitally affect his interests. Only experience will 
show how far safeguards which are considered adequate for the 
adult individual can be applied without driving public servants to 
take refuge in inoffensive meaninglessness. 

Other amendments concern revocation, revival and variation of 
orders.** In particular the High Court may, in subsequent 
proceedings between the parties, terminate the operation of a 
matrimonial order. Proceedings for revocation or reduction of 
maintenance payments may be taken against a party who is 


22 s, 2 (1) (f). This perpetuates the division of supervision between probation 
officers and children’s officers. 

23 s. B (1) (g). 

24 Seo notes 11-15, supra. While the child is under sixteen, maintenance is 
payable to the person having legal custody. A child over sixteen but under 
twenty-one may be a dependant and entitled to mamtenance if he 18 rece1ving 
full time educational instruction or training or if his earning capacity 18 
impaired through illness or disability; m that event maintenance may be 
payable directly to him: s. 2 (1) (h) (11) 

25 g. 4 (2)-(6). 

26 s. 4 (8). The Davies Committee considered that where power to make pro- 
visions for the children was exercisable it would be desirable to provide by 
rule that the summons should include a warning to the parties of the existence 
of the power and a mention of their mght to be heard. Cmnd. 688, p. 33. A 
parent does not include the father of an illegitmmate child unless he has been 
so adjudged by a court. 

a7 g. 4 (5). 

78 as. 7-10. In particular fresh evidence is no longer required for variation of 
the order. 
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resident outside England** and may be initiated by a parent, 
custodian, or supervisor of a child, as well as by the parties to 
the marriage. The magistrates’ power to make interim orders is 
also extended.*° 

Many of the matrimonial offences of which complaint may be» 
made have been redefined. Many more kinds of assault may now 
ground a complaint. Conviction on indictment of any assault on 
the complainant, or conviction by a magistrates’ court of an assault 
on the complainant under the Offences Against the Person Act, 
1861, s. 20, or section 42 if a sentence of imprisonment or other 
form of detention for not less than a month was imposed, or 
section 48 (aggravated assaults on women or children) or section 47 
(occasioning bodily harm) are now all included, as well as an 
attempted or completed offence under sections 1-29 of the Sexual 
Offences Act, 1956, or under section 1 of the Indecency with 
Children Act, 1960, against an infant child of the complainant or 
against an infant child of the defendant who, at the time of the 
offence or attempt, was a child of the family.** Persistent cruelty 
to children is to include offences against the defendant’s children 
who were children of the family at the time of the offence.*? 

Several changes have been effected in respect of habitual 
drunkenness or drug addiction. In the first place, as recommended 
by the Royal Commission,’ the offence has been: widened to 
include not only the spouse whose addiction makes him “ at times 
dangerous to himself or to others, or incapable of managing himself 
or his affairs,” but also one who “‘ so conducts himself that it 
would not be reasonable to expect a spouse of ordinary sensibilities 
to continue to cohabit with him.” The fact that such an amend- 
ment could be made speaks volumes for the reduction of drunken 
habits within the present century, and it can only be hoped that 
magistrates will be able to reach sufficient agreement among 
themselves about how much drunkenness is reasonable at any 
particular time to make the amendment effective and its applica- 
tion tolerably uniform.** But if the definition of the offence has 
been widened, so has the definition of those excepted from it. 
Under the previous legislation, an habitual drunkard or drug 
addict means ‘‘ a person who, not being amenable to any jurisdic- 
tion in lunacy, is . . . at times dangerous. . . .”” Under the new 
Act, such an addict means “‘ a person (not being a mentally dis- 
ordered person within the meaning of the Mental Health Act, 1959) 


29 s, 9 (3). It 18 expressly provided that the court may not vary an order by 
adding a separation clause against a person resident abroad. 

30 s, 6. 31 s. 1 (1) (0). 

32 s. 1 (1) (b) (iii). 

33 Cmd. 9678, paragraph 1028, following Cmd. 6478, paragraph 158. 

34 The Davies Committee was divided ın opimion as to the definitions of addiction 
and did not recommend a wider definition because ‘' there would be a danger 
that any form of words adopted to define the new cause of complaint would 
tend to receive different interpretations in different magistrates’ courts.” 
Cmnd. 688, p. 27. 
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who .. . is at times dangerous. .. .”? Mental disorder has been 
given a very wide definition under the Mental Health Act, 1959,35 
and means “‘ mental illness, arrested or incomplete development of 
mind, psychopathic disorder and any other disorder or disability 
of mind.” Psychopathic disorder is defined as meaning “ a per- 
sistent disorder or disability of mind (whether or not including 
subnormality of intelligence) which results in abnormally aggressive 
or seriously irresponsible conduct on the part of the patient and 
requires or is susceptible to mental treatment.” There is a specific 
provision that promiscuity or other immoral conduct does not of 
itself constitute mental disorder. However desirable this wider 
definition may be for the treatment of the mentally disordered, it 
seems undesirable to exempt such a wide class of persons from 
‘the operation of matrimonial proceedings. Once the Mental Health 
Act, 1959, has replaced the Lunacy Acts, some different criterion 
for those whose irresponsible behaviour should be excluded from 
addiction to drink or drugs is clearly required. The question of 
where to draw the new line is of course a difficult one, but it seems 
most unfortunate that the problem appears not even to have been 
recognised, far less solved.** This is another example of doubtful 
drafting in the Act when there was no form of words proposed 
by the Davies Committee, and it seems probable that the widening 
of this exemption clause will largely nullify the effect of the wider 
definition of addiction. 

A useful reform is that it is now only when the court makes a 
separation order on grounds of addiction that it can order the 
complainant to pay maintenance for the defendant.3" 

Several amendments have also been made in regard to adultery, 
the different results of which in the High Court and the magistrates’ 
courts respectively, form one of the outstanding anomalies still 
remaining in English family law.” As recommended by the 
Reyal Commission,** the time limit for complaining of this offence 
is now six months from the date when the act first became 
known to the complainant, and there are provisions for relaxation 
of the time limit on production of evidence that the complainant 
has been outside the United Kingdom during that period.*® The 
bars to relief on this ground no longer include collusion by the 
complainant, and one can only marvel that such a bar was ever 
imposed in the magistrates’ courts. Adultery by the complainant 
is still an absolute bar to relief except where there is condonation 


25 g, 4. 

36 The Davies Committee pointed out (Cmnd. 688, p. 82) that ‘‘ drunkenness or 
drug addiction may be to some extent the result of weakness rather than 
wickedness and comparable to illness.” They are clearly close to mental 
illness as now defined. 

87 s. 2 (2). 

37a Bee, 6.g., Miller v.-Miller [1960] 8 W.L.R. 658. 

38 Cmd. 9678, paragraph 1026. 

89 s. 12 (2) and (8). 


150 THE MODERN LAW REVIEW Vor. 24 


or connivance or wilful neglect or misconduct conducing to it,*° 
but where an order has been made the court can only revoke it 
if the complainant has committed adultery during the subsistence 
of the marriage (and not after divorce) and only at the request 
of the person who was the defendant to the proceedings in which 
the order was made and not then if the court thinks that person 
has condoned, connived at, or by wilful neglect or misconduct 
conduced to the adultery. Orders concerning the custody, care 
or maintenance of children need in any event no longer be revoked 
in case of adultery by the original complainant.** 

A complaint based on sexual intercourse while the defendant 
was knowingly suffering from venereal disease has been widened to 
include not only the case where the defendant has insisted upon 


such intercourse, but also where (presumably she) “‘ has without” 


the complainant being aware of the presence of that disease per- 
mitted ’? intercourse.‘ Similarly a wife may now complain not 
only that a husband has compelled her to submit herself to prosti- 
tution but also that he ‘‘ has been guilty of such conduct as was 
likely to result and has resulted in the wife’s submitting herself to 
prostitution.” 4* 

The courts which have jurisdiction to hear complaints are those 
in which either party ordinarily resides at the date when the 
complaint is made, or those in which the cause of complaint wholly 
or partly arose or the offence or attempted offence occurred.** Here 
the major amendment is to deprive of jurisdiction the court acting 
for the area in which a conviction for assault took place. The 
Davies Committee pointed out that the court of convictions is 
fortuitous,‘ and on matters of procedure no less than of law it is 
very desirable to remove unnecessary technicalities and archaisms 
from legislation which affects thousands of people in their everyday 
lives. 

O. M. STONE. « 


CABAVAN SITES AND CONTROL OF DEVELOPMENT Acr, 1960 


Tms Act is divided into two unrelated parts. Part I introduces a 
new system for the regulation of caravan sites. Part I makes 
certain improvements to the enforcement machinery provided by 
the Town and Country Planning Act, 1947. 


CARAVAN SITES 


In November 1959 there was published a report by Sir Arton 
Wilson which embodied the results of an investigation into the 


40 5, 2 (8) (b). 
41 B. 8 (2) (b). 


45 Cmnd. 638, p. 28. 
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problems of caravan living which had been commissioned by the 
Minister of Housing and Local Government.’ Sir Arton Wilson 
discovered that all the organised interests concerned with those 
problems were in agreement that “‘ the existing situation with 
. regard to residential caravanning is full of difficulties and dangers 
that call for urgent government action.” ? The principal cause of 
the difficulties and dangers was found to be the notorious inade- 
quacy of the law concerning caravans and caravan sites.* Neither 
the public health authority nor the planning authority was invested 
with any effective power to control the use and growth of 
caravan sites within its district. The lack of such power was a 
temptation to those site operators who were careless of local 
amenity, planned population figures and the welfare of caravanners, 
-but who desired to profit from the demand for caravan sites. The 
ease with which an inappropriate site could be used to satisfy that 
desire is shown by the estimate that one-sixth of all residential 
caravans in England and Wales were in 1959 located upon sites 
operated in contravention of planning control. The lack of sanc- 
tion for a failure to provide reasonable facilities for the individual 
caravanners is shown by the finding that “ local authorities in 
general have little confidence in their power under the Public 
Health Act to secure that caravan sites . . . are equipped and 
maintained to a proper standard.” © The size of the problem and 
the seriousness of the difficulties to which the lack of regulatory 
power gave rise may be appreciated from the estimate that in 1959 
one in 800 of the total population in England and Wales (vagrants 
apart) lived in a caravan.® 

The system of regulation introduced by the 1960 Act is a system 
of site licensing which is to operate in substitution for the ineffec- 
tive system provided by the Public Health Act, 1986.7 As from 
August 29, 1960, an occupier of land cannot (subject to certain 
exceptions) commence to use or permit the use of his land as a 
caravan site either without a site licence or in contravention of 
conditions contained in a site licence (s. 1 (1)). The ‘‘ occupier ” 
of land is not the individual caravanner but is the site operator 
(s. 1 (8)), who is however enabled to discipline his caravanners by 
terminating their licences or tenancies if they so act as to involve 
him in a breach of the conditions attached to his licence (s. 12 (1)). 
The licensing authority is the county borough council or county 
district council for the area in which the land is situated, and a 
licence can be issued only if the applicant is entitled to the benefit 
of a grant of permission to use the land as a caravan site under the 


1 Caravans as Homes, Cmnd. 872. 
3 Cmnd. 872, para. 380. 

3 Ibtd., para. 161. 

4 Ibid., para. 218. 

5 Ibid., para. 189. 

6 Ibid., para. 43. 

T 8. 269. 
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Town and Country Planning Act, 1947, otherwise than by way of 
development order (s. 8 (8)). If the applicant is so entitled then 
a licence can (and must) be refused only if the applicant has pre- 
viously held a licence which has been revoked for persistent failure 
to comply with its conditions within the three years preceding the 
current application (s. 8 (6)). A licence may (and no doubt 
normally will) be issued subject to such conditions as the licensing 
authority “‘ think it necessary or desirable to impose on the occu- 
pier of the land in the interests of persons dwelling thereon in 
caravans, or of any other class of persons, or of the public at 
large ” (s. 5 (1)). This wide general power is reinforced by a list 
of particular matters with reference to which conditions may be 
imposed. The only expressed limitations on the authority’s power 
are that conditions cannot define the type of caravan to be allowed. 
on the site by reference to the materials used in its construction, 
and that regard must be had to the model standards published by 
the Minister è (s. 5 (2) and (6)). A “ person aggrieved ” ° by a 
condition may appeal to the local justices who may vary or cancel 
the condition if (after having had regard to the prescribed model 
standards) they consider that it is unduly burdensome (s. 7 (1)). 

The new system of regulation has five advantages over the 
system which it has replaced. Firstly the deterrent has been 
increased from a maximum fine of £5 (and £2 a day for a con- 
tinuing offence) to a maximum fine of £100, and, in the case of a 
second or subsequent offence, a fine of up to £250 (ss. 1 (2) and 
9 (1)). Secondly the range of situations for which a licence is not 
required has been reduced. The First Schedule to the Act contgins 
an apparently formidable list of cases where a site licence is not 
required, but none of them will have the same effect as did the 
exemption of sites which were not used for more than forty-two 
consecutive days or for more than sixty days in any twelve con- 
secutive months.!! This exemption often operated in practice ,so 
as to force the local authority to stand idly by whilst an unsuitable 
site was filled with caravans which could not afterwards be removed 
without emotional and sensational scenes.1? The third advantage 
is that a licence may be conditioned by reference to matters which 
do not fall within the narrow rubric of the Public Health Act. The 
fourth advantage is the dependency of a licence on the existence 
of a planning consent. The fifth advantage is the attainment of 


8 The standards specified under the Act by the Mumister relate to: density and f 
space between Caravans; roads and footpaths; hard standings; fire fighting 
appliances; water supply; drainage, sanitation and washing facilities; refuse 
disposal; storage space; car parking, and recreation space. 

9 From the context it would appear that this means the ‘‘ occupier.” 

10 These cover persons ranging from itinerant caravanners to clerks of works who 
wish to live on their site. 

11 1986 Act, s. 269 (2). 

12 The much abused general plannyng permission for the use of land as a caravan 
site for 28 days in any calendar year has also been abolished: Town and 
Country Planning General Development (Amendment No. 2) Order, 1960. 
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uniformity of conditions by observance of the Minister’s model 
standards. 

Existing caravan sites are brought within the new system of 
regulation by a somewhat complicated set of provisions. The 
expression “ existing site ” is defined as meaning both land which 
was used as a caravan site on August 29, 1960 (other than land 
which was first so used after the publication of the Bill for the 
present Act without an express grant of planning permission), and 
land which could have been lawfully used as a caravan site on that 
date without the need for any permission under the 1947 Act (s. 18). 
The occupiers of such sites were given until October 29, 1960, to 
apply for a licence (s. 14). The procedure upon such an applica- 
tion depended on whether or not at the time of the application the 
‘occupier was entitled to the benefit of an express planning permis- 
sion with more than six months to run. If he was so entitled then 
a licence would be issued in the same way as if a new site was 
involved, but if he was not so entitled then the application had to 
be forwarded to the local planning authority who could either grant 
permission, serve an enforcement notice requiring the discontinu- 
ance of the use or (where the use was lawfully established but 
undesirably located) serve a discontinuance order (s. 17). Local 
planning authorities were therefore required to review the circum- 
stances of all sites for which planning permission had either not 
been asked or was not necessary. In the case of established but 
undesirably located sites it may be expected that the authority 
will grant or will have granted permissions for limited periods 
sufgcient to enable the existing residents to secure alternative 
accommodation elsewhere. In such an event the planning autho- 
rity can issue a direction that a condition may be attached to the 
licence for the purpose of securing that the number of caravans on 
the site is progressively reduced (s. 20). The licensing authority 
capnot however impose such a condition unless they are satisfied 
that ‘‘ suitable alternative accommodation ” is or will be available 
for the persons displaced (s. 19 (2)). Parliament’s insistence on 
this condition is tantamount to recognition that the majority of 
residential caravanners do not live in caravans as of choice but as 
of necessity. Residential caravanning will be a feature of society 
so long as the housing shortage persists. 


CONTROL oF DEVELOPMENT 


The alterations in the enforcement machinery of the 1947 Act 
which are made in Part IL of the Act are too numerous to be 
explored individually in a note of this size. The reader’s attention 
can be drawn only to the three more significant changes. 

The most significant change is the abolition of the appeal to 
justices by a person aggrieved by an enforcement notice and the 
substitution of a right of appeal to the Minister. According to 
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one’s viewpoint this may be regarded as either a retreat or an 
advance from the amateur judicial to the expert quasi-judicial. 
The grounds on which an appeal will lie are specified and corres- 
pond to those on which an appeal could be made to the justices ** 
together with three additional grounds, viz. that planning permis- 
sion should be granted for the illicit development, that the develop- 
ment occurred more than four years before service of the notice,“ 
and that the period for compliance expressed in the notice is 
unreasonably short (s. 88 (1)). Presumably the Minister cannot 
(as could not the justices **) entertain an appeal against a notice 
which is ew facie a nullity. Since one cannot appeal against a 
nullity this is defensible in theory, but is there any practical reason 
why the Minister should not be able to rule on the validity of a 


notice? A person who receives a questionably valid notice will still- 


have either to bring an action for a declaration or wait a criminal 
prosecution if he wishes to obtain a decision on validity. When 
he is competent to entertain an appeal the Minister is invested with 
comprehensive powers: he may quash or vary the notice, correct 
immaterial defects and errors therein, or grant permission for the 
retention or continuance of the development to which the notice 
relates. An appeal against the Minister’s decision will lie to the 
High Court on a point of law, and he may of his own motion at 
any stage of the proceedings state a case for the decision of the 
court on any question of law (s. 84). Subject to an exception in 
favour of a person upon whom the notice was not served, an 
enforcement notice cannot in future be challenged in any proceed- 
ings if the ground of challenge is one which could have heen 
asserted before the Minister (s. 88 (8)).7° 

The second significant change is the addition of a rule to the 
effect that compliance with an enforcement notice does not dis- 
charge it (s. 40). A not uncommon stratagem of illicit use changers 
was to cease the use for some months, thereby complying with the 
terms of the notice.” Recommencement of the use would oblige 
the local planning authority to recommence enforcement proceed- 
ings de novo. This will no longer be necessary. 

The third significant change is the creation of a new criminal 
offence and the increase of the penalties for existing offences. 
Under the 1947 Act an owner of land incurred no criminal liability 
through failing to remove a structure erected without planning 
18 1947 Act, s. 28 (4). The Minister is expressly given the power which the 

justices were held to have by implication, to inquire into whether what 1s 

assumed in the enforcement notice to be development does in truth constitute 

development for the purposes of the 1947 Act (see: Eastbourne Corporation v. 

Fortes Ice Cream Parlour [1959] 2 Q.B. 92 (0.A.)). 

14 This is a power which the justices were held not to have in Keats v. L.C.C. 

(1954) 6 P. & C.R. 1 (D.C.). 

15 See Mead v. Chelmsford R.D.C. [1958] 1 Q.B. 82 (D.0.). 
16 This gives legislative effect to the discredited decision in Perrins v. Perrins 

[1951] 2 K.B. 414 (D.C.). 


17 Postill v. Hast Riding 0.C. [1956] 2 oe. 886 (D.C.); see also Fyson v. 
Bucks C.C. [1088] 1 W.L.B. 684 (D.C 
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consent, but he was liable to pay the local planning authority the 
cost of removal if they availed themselves of their right to enter 
on the land and take the steps required by the notice. The 
owner’s criminal immunity in these circumstances has now been 
„ended and in future he will be liable to a fine not exceeding £100 
(s. 86). The initial penalty for failing to comply with an enforce- 
ment notice requiring the discontinuance of a use or the observance 
of conditions or limitations in a permission is increased from £50 
to £100. The creation and increase might induce defaulters to 
take town and country planning a little more seriously. 


MıcHarL Mann. 


Payment oF Waars Acr, 1960 


By the Truck Act, 1881,1 employers have been obliged to pay 
those of their employees who are engaged in manual labour their 
entire wages in cash. The Payment of Wages Act, 1960, has now 
introduced several new permissible methods of payment—payment 
into a bank account in the employee’s name, payment by postal 
order, by money order, by cheque, or payment partly in one of 
these ways and partly in another. The provisions relating to the 
first three of these new methods became effective on December 2, 
1960, but the Minister of Labour must appoint a day on which 
the provisions relating to cheques will become operative.? 

The power to pay in one of the new permitted ways is hedged 
around with numerous requirements designed to ensure that both 
the employer and the employee consent to the new method of 
paywment. Failure to comply with any of these requirements results 
in the contract not being one permitted by the Act, and therefore 
it will fall foul of the Truck Act, 1881. In this event the agreement 
will be illegal, null and void,? any payment not in accordance with 
the Truck Act will be illegal,* the employee will be able to claim 
payment of his wages in cash ë and the employer may be unable 
to set off against this claim the amount already paid in the illegal 
manner. To create an agreement which will be effective under the 
statute the employed person must request his employer in writing 
to pay him in one of the permitted ways.° There is no provision 
empowering the employer to ask the employee to accept payment 
in one of these new ways. Presumably, even if there is an agree- 
ment in writing for the payment of wages otherwise than in cash, 
it will be illegal unless the request has come from the employee. 
The employer must signify his acceptance either by paying in the 
18 1947 Act, s. 24 (1). 

1 ra als, by the Hosiery Manufacture (Wages) Act, 1874, and the Stannaries 


2 Payment of wee ao, 1960, s. 1 (8) and s. 7 (1). 
3 Truck Act, 1881, s. 1. 


6 Payment of Wages Act, s. 1 (1) and s. 1 (4). 
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requested way or in writing.” He does not have to indicate his 
rejection of the request as the request lapses automatically after 
fourteen days.? 

It is thus very unlikely that there could be a valid agreement 
to pay wages by a new method without the consent of both parties. | 
But the stringent provisions which achieve this may well prevent 
the Act being widely used. The initiative is left in the hands of 
the employee, who is in all probability quite content with his cash 
payment. The employer may not insist on the inclusion of a term 
in the employment contract that the employee shall make a request 
as to the payment of his wages.° So any employer willing to pay 
wages in one of the new methods must also cater for those 
employees who are content with the existing arrangements. It is 
therefore quite possible that an employer may find himself 
requested to run at least two different methods of payment. Both 
parties to the contract remain free to withdraw from these new 
arrangements *° and the employer may not require the employed 
person to refrain from cancelling his request.** 

Certain provisions are attached to the actual payment of the 
wages. Again failure to comply has the effect of removing the 
protection of the statute. The most important of these conditions 
is that at or before the time of payment the employee must be 
given a statement of particulars of deductions."* Incorrect state- 
ments will invalidate the payment unless the error is a clerical one 
or is made by accident, without negligence.** If payment is to be 
by cheque then the cheque must be one payable to the employee 
or his order.** 

The provisions of section 4 in relation to the payment of wages 
to absent employees are in direct contrast to the “ contracting in ” 
provisions above. The employer may pay the employee in one of 
the permitted ways unless the employee indicates in writing that 
he does not want the Act to apply.?5 Section 4 is concerned with 
the payment of wages to an employed person who is absent frbm 
the usual place of employment due to illness or duties in connection 
with his employment. The employer may pay his wages in accor- 
dance with any request under section 1 of the Act or he may send 
the employee a postal order or a money order by post. A request 
to pay by cheque under section 1 does not imply a request to send 
wages by cheque under section 4—there must be a further request. 
Again particulars of deductions must be given. Section 4 came 
into operation when the Act was passed. 


7 Ibid., a. 1 (6). 
8 Ibid., s. 1 (6). This section also suggests that the employer might refuse in 


11 s. 6 (7). 

12 g. 2 (4) & (5) and Sched., Part I. 

13 8 2 (6). 

14 g. 2 (2). 15 g. 4 (1) & (4). 
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The Act makes no attempt to deal with the problem of the 
Truck Acts, it merely alleviates some of the hardships which result 
from them. In particular the Act, if used, could, by avoiding the 
necessity of cash payments, reduce the number of bank and payroll 
robberies. However, there still remains the question whether the 
Acts are really necessary, or whether, now that the system of pay- 
ment by truck has disappeared, it is more desirable to introduce a 
general statute relating to deductions from wages, which is not 
designed to give extra protection to one category of employees but 
applies to all. 

It is still not possible to give an employee, who is covered by 
the Act, luncheon vouchers. 

There is an interesting change in the name given to those 
persons covered by the Act—they are now known as “ employed 
persons,” 1° but the definition of ‘< employed person ” is the same 
as that of “ artificer ” 1" so it is virtually restricted to ‘ manual 
labourer.” 18 To add yet another name having exactly the same 
meaning as the previous one hardly makes for clarity, especially as 
generally ‘ employed persons ’? does not possess such a restricted 
meaning. 


Orea L. AKN. 


16 g, 1. 

17 g, 7 (1). 

18 ‘' Artıficer was changed by the Truck Act, 1887, to workman as defined in 
the Employers and Workmen’s Act, 1876, s. 10: ‘‘'workman’ does not 
include a domestic or menial servant, but . . . means any person who being a 
labourer, servant in husbandry, joürneyman, artificer, handicraftsman, mner, 
or otherwise engaged in manual labour . . . has entered mto or worked under 
a contract with an employer . . . express or implied, oral or in wnting. .. ." 


REPORTS OF COMMITTEES 


REPORT ON THE DEPARTMENTAL COMMITTEE ON Human ° 
ARTIFICIAL INSEMINATION + 


In the evidence of the Marriage Law Reform Society to the Royal 
Commission on Marriage and Divorce,? the Society included a 
Chapter è on artificial insemination. It first mentioned artificial 
insemination by the husband (A.I.H.) but thought that no difficulty 
appeared to arise in connection with it. Difficulties might, how- 
ever, arise over A.I.D. (artificial insemination of a wife by a donor 
who is not the husband). The most authoritative exposition of the 
law on A.I.D. then was the speech made by the President of the 
Divorce Division in the House of Lords on March 16, 1949, when 
he replied to the Archbishop of Canterbury who had suggested that 
A.I.D. ought to be made a criminal offence and said that it con- 
stituted adultery under the present law. The President disagreed. 
He considered that sexual intercourse was necessary to constitute 
adultery and A.I.D. was not adultery. The Society assumed, there- 
fore, that no husband at present could obtain a divorce because 
his wife had been artificially inseminated otherwise than by him 
although he might be able to get a decree of nullity if the marriage 
had not been properly consummated. The Society pointed out 
that criminal offences, however, might be committed where a child 
was born through A.I.D. because this might lead to false statements 
in the register of births. Moreover difficulties of property might 
arise. The Society concluded that, in view of the steady increase 
in the practice of artificial insemination, some changes in the law 
were desirable, viz., (1) where the consent of the husband is 
obtained, either to A.I.H. or A.I.D., he should for all purpoges, 
such as registration, be legally deemed to be the father of the 
child and (2) there should be no possibility that the act if done 
with consent should be considered as adultery, but, when consent 
is not obtained, A.I.D. should be regarded as adultery and the 
husband be able to disclaim paternity. 

A member of the Royal Commission, Sir Russell Brain, asked 
some questions about this evidence of the witnesses from the 
Society * and in particular he seemed to doubt if the number of 
cases of human artificial insemination was in fact increasing. He 
is now answered authoritatively by the Report of the Departmental 
Committee = who give some figures and ® say that’ undoubtedly 
1 Cmnd. 1105, H.M. Stationery Office, July 1960, price 5s. 6d. 
: rapar No. 28, Evidence 9th day. H.M. Stationery Office 1958, price 6s. 
4 Minutes of Evidence, p. 262, No. 1868 et seq. (June 10, 1952). 


5 p. 7, para 28 of the Report. 
6 Para. 22. 
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the practice now takes place on a larger scale than twenty years 
ago. Although the work and agitation of the Marriage Law Reform 
Society had been responsible for the appointment of the Royal 
Commission on Marriage and Divorce, the Commission did not like 
the Society’s evidence and clearly avoided any direct reference to 
it, or to the Society, whenever it could. Nevertheless it gave some 
consideration to the recommendations on artificial insemination, 
and in paragraph 90 of the Commission’s Report it recommended 
that the acceptance by a wife of artificial insemination by a donor 
without the consent of her husband should be made a new and 
separate ground of divorce. 

~ The Departmental Committee was appointed in September 1958 
because of an action in the Court of Session in Scotland where the 
wife alleged that the child born to her which appeared to be the 
result of an adulterous union was in fact conceived by artificial 
insemination by a donor. The Scottish court decided that artificial 
insemination in the form of A.I.D. did not constitute adultery and, 
after a debate in Parliament, the Committee was appointed. Their 
report endorses the recommendation of the Royal Commission that 
A.I.D. without the husband’s consent should be a new ground of 
divorce 7 and they further recommend that it should also be a 
ground for. judicial separation. So long as parties are permitted to 
get an order of a court separating them without any right of 
remarriage it seems logical that this new ground should be a ground 
for a separation order. The Committee, therefore, go further than 
the Royal Commission and, since adultery is a ground for proceed- 
ings,in a magistrates’ court, they recommend that a husband should 
be able to take proceedings in a magistrates’ court if his wife has 
received A.I.D. without his consent. This extension of the grounds 
for separation is logical and acceptable. The Committee also con- 
sidered what should happen if the wife were given A.I.D. on the 
hugband’s initiative without her knowing what was being done 
and they concluded that it seemed unnecessary to give her a specific 
remedy since, and we may well agree with them, it is not likely 
that such a case would arise and, if it did, the wife could seek a 
divorce on the ground of cruelty. 

The Departmental Committee then considered the question 
whether sterility should be a ground for nullity of marriage.® 
Apparently this proposal was put to them as an alternative to 
A.I.D. They rejected this proposal on two grounds, the first being 
that it would be difficult to obtain satisfactory evidence of sterility. 
The Committee is not convincing on this point. They themselves 
point out that medical evidence cannot establish with certainty 
that, owing to impotence, a marriage is permanently incapable of 
consummation but a marriage can be annulled although doctors 
cannot say this with certainty. Divorce is granted for incurable 


1 Paras. 116 and 117. 
8 Paras. 137 to 189. 
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insanity although doctors cannot be certain that it will not become 
curable at some future time. The more fundamental objection to 
this proposal is said to be that it assumes that the procreation of 
children is the principal object of marriage and that, while it is no 
doubt an important object, says the Committee, it cannot be, 
regarded in itself as the main object of marriage. It is difficult to 
see why this proposal involves this assumption and it would seem 
only to assume that the procreation of children is one of the 
principal objects of marriage and the Departmental Committee 
does actually recognise that the desire for children has a place in 
marriage! It is doubtful if a strong case can be put forward for 
this minor amendment of the law of nullity but at the same time 
it is desirable that both parties to a marriage should be very frank 
with each other before marriage and they should marry with the 
fullest possible knowledge of each other. The following alternative 
proposal of the Marriage Law Reform Society, which was not 
commented upon by the Royal Commission, might be a better 
amendment of the law than just to add one specific ground to those 
which permit a marriage to be annulled: 

« While the Commission may not be authorised to recommend 
compulsory medical examination, we suggest that there should be 
laid down a general obligation to disclose all physical and mental 
defects or diseases suffered at any time. A questionnaire could 
be answered and supported by statutory declaration as part of the 
formalities of marriage. This principle alone would stiffen people’s 
consciences. But it would then be logical if, in addition to existing 
grounds, a decree of nullity could be given on the grounds of; 

(a) wilful concealment of any grave physical defect; 

(b) wilful concealment of insanity, mental deficiency or other 

grave mental defect or instability in the life of the party or 
in his or her immediate blood relations.” ° 

The Committee then recommend that, where a live child has 
been born to a woman, either as the result of A.I.H. or A.I.D. to 
which the parties to the marriage have consented, this should be a 
bar to proceedings by either spouse for nullity of marriage on the 
ground of impotence.’° This seems a sensible proposal. If it is 
resisted, it will be because nullity of marriage has assumed much 
too great an importance in the administration of the present 
matrimonial law. It has only assumed this importance because it 
sometimes offers an escape from an intolerable marriage which the 
divorce law, owing to its rigidity and artificial categories of matri- 
monial offences, does not give. If there were a sensible divorce 
law which permitted any marriage to be dissolved where it had in 
fact been established to the satisfaction of a court that the marriage 
had irretrievably broken down, then nullity of marriage would 
cease to be of any great importance. 


® Ohapter 2, para. 8, of evidence to Royal Commission. 
10 Paras. 108 and 156. 
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The Committee then all agree that a husband who has consented 
to his wife receiving A.I.D. should be required by law to maintain 
any child who may be born as a result ™ but the next question was 
more controversial and two members of the Committee, Mrs. Peggy 
Jay and Mr. J. Ross, dissented vehemently from the recommenda- 
tion that there should be no amendment of the laws relating to 
legitimacy or registration of births and that, where a child is born 
as a result of A.I.D. to which the husband has consented, it should 
remain illegitimate. The reasoning of the Committee on this point 
is most unconvincing ° and readers of the Modern Law Review are 
likely to view with sympathy the comments of the two dissenters. 
The four arguments against making such children legitimate are 
summarised in paragraph 171. The first is that, although the child 
would be relieved of the stigma of illegitimacy he would not be 
given complete security since he would still be liable to discover 
that he was probably not, biologically, the child of his supposed 
father. Why should this prevent him being given at least the legal 
security of legitimacy? Then it is said it would bring the child 
certain material advantages but might encroach seriously on the 
rights of other members of the husband’s family and “ interfere 
with the principle of hereditary succession which is the basis of our 
society.” It is impossible to attach any sensible meaning to the 
statement that succession through blood descent ‘f as such is at 
the basis of our society ’? (the Committee refer to the Monarchy 
and titles of honour) and, as for encroaching on the rights of other 
members of the husband’s family, it should be said in reply that the 
child conceived by A.I.D. with consent is in fact a member of the 
family. The concept of the family is not these days rigidly confined 
to the biological children of both parents. It is interesting that 
the Committee does not mention section 1 (1) of the Matrimonial 
Proceedings (Children) Act, 1958, which extends the powers of the 
High Court concerning the custody and maintenance of children to 
a child of one party to the marriage who has been accepted as one 
of the family by the other party. 

Then it is said that, to make A.I.D. children with consent 
legitimate would constitute a degree of official encouragement of 
A.I.D. and the consequent birth of children exposed to dangers to 
which children should not be exposed. It is not said what these 
dangers are and it is admitted that legitimation by subsequent 
marriage after an adulterous union is not an appreciable encourage- 
ment of extra-marital intercourse. Why the legitimation of children 
conceived by A.I.D. should, therefore, be held to officially encour- 
age A.I.D. cannot be understood. Finally it is said that this 
proposal would involve an unprecedented change in the concept of 
legitimacy. But the fact that a change is unprecedented is not a 
reason for not making it. The simple question is—is a child con- 
ceived by A.I.D. with consent in effect a member of the family of 


11 Para. 167. 12 Para. 187. 
Vor. 24 6 
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the father and the mother ?—and there can be only one answer to 
this. It is as much a member of the family as a child which is 
legally adopted into the family. The Committee’s arguments are 
about as weak as they could be and amount to little more than 
prejudice against A.I.D. If the Committee had really put the 
interests of children first then it is inconceivable that they could 
have come to this conclusion. Official words often say that, in 
actions which affect children, the interests of the children must 
come first but in practice this principle is not always applied. It is 
noteworthy that, according to the two dissenters,™ the Law Society 
representatives agreed that A.I.D. should not be made a criminal 
offence and accepted as a corollary that a child conceived by A.I.D. 
with consent should have full legitimacy because a community 
prepared to tolerate A.I.D. had a duty to protect the interests of 
the resultant children. The two dissenters recommend that the 
husband of a child conceived by A.I.D. with consent should, for 
the purposes of registration of births of such a child, be deemed to 
be the father of the child and the concept of legitimacy extended 
to cover a child born as a result of A.I.D. with consent. 

A silly proposal considered by the Committee was that a wife 
should be allowed to take proceedings for divorce on the ground 
that her husband had given semen for the purpose of A.I.D. 
without obtaining her consent.* It is really impossible to see why 
a wife should feel seriously injured in such circumstances and it 
would not often occur that a husband would behave in this way. 
If he did, it might well reflect some instability in the marriage. 
On this point we can agree with the Committee that the law should 
not be amended. As they say it would be difficult to prove whether 
semen was given for medical analysis or for A.I.D. If a marriage 
is unstable then let the general divorce law be changed to deal 
with it. 

The Committee considered and rejected a proposal for a special 
register of children conceived by A.I.D. and it would seem that 
such a register would not be workable. No other recommendations 
are made by the Committee and we should perhaps be thankful 
that it concludes that, although the practice of A.I.D. is to be 
strongly discouraged, it should not be declared criminal or be 
regulated by law. The Committee’s view about A.I.D. is that “ it 
falls within the category of actions known to students of juris- 
prudence as ‘liberties ’ which while not prohibited by law will 
receive no kind of support or encouragement from the law. It has 
long been the view of many people that there is a type of conduct 
which, although regarded by the community as a whole or a sub- 
stantial part of it as immoral, ought not to be classed as criminal 
and therefore punishable by the state. The most common illustra- 
tions are fornication and adultery. This view was recently 
expressed in another connection by the Wolfenden Committee who 


13 p. 85. 14 Para. 195. 
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wrote of ‘ a realm of private morality and immorality which is in 
brief and crude terms not the law’s business.’ ’? The Committee 
hope that their report will lead to the number of A.I.D. births 
diminishing. The problem is not a vast one since there do not 
appear to be more than 100 births per annum by A.I.D. at the 
moment but to invoke the criminal law against A.I.D. might lead 
to its underground practice. It is estimated that 50,000 illegal 
abortions take place every year and the deplorable consequences 
to the health of the women involved and the impossibility of pre- 
venting abortion have perhaps been a sufficient warning of the 
undesirability of making criminal actions which are not at least 
generally condemned. Even the two dissenters do not want to 
encourage A.I.D. but they say that, in stable marriages, it may 
be properly employed in small numbers of cases provided that both 
applicants and donors are carefully and expertly selected. The 
governing consideration should be the opportunity for happiness 
and security which the couple can offer a child conceived with the 
aid of a donor. 

The few changes in the law which are proposed by the majority 
or the minority reports are not of urgent importance but it is to be 
borne in mind that, until the law is changed so that any child born 
to a married woman and accepted as one of the family by her 
husband is made legitimate, the status of a number of children 
will remain in doubt. If the practice of A.I.D. increases, and it 
would seem that it is very likely to, there are going to be a growing 
number of children born in this way. Such a child will apparently 
be gs legitimate as children of the husband and no doubt the 
husband will have committed a criminal offence when he registered 
the child’s birth. In theory its legitimacy can be challenged and, 
although it may in fact be very difficult to do this, it is not a good 
thing that a child’s status should be in any doubt. Moreover, the 
lay should not encourage the committing of criminal offences. 
Therefore this reform may become of increasing importance. 


Rosert S. W. POLLARD. 


NOTES OF CASES 


IRRESISTIBLE IMPULSE AND DIMINISHED RESPONSIBILITY 


Tue case of R. v. Byrne + is of interest not only because it further 
clarifies the meaning and scope of the defence of diminished 
responsibility, under section 2 of the Homicide Act, 1957, but 
also because it demonstrates that the concept of mental abnormality 
under that section is much wider than M’Naughten insanity, and 
includes the notion of irresistible impulse, which has been for so 
long resisted in connection with the defence of insanity, and which 
resistance the Judicial Committee has so recently confirmed.* 

This case was the appeal in what will probably be known as 
the Y.W.C.A. hostel murder case, where the accused had been 
convicted of murdering a girl whom he had strangled in a Birming- 
ham hostel, and whose body he had mutilated. Three medical 
witnesses called by the defence, including the prison medical officer, 
were unanimously of the opinion that Byrne was a sexual psycho- 
path and that he suffered from abnormality of mind, and, as the 
Court of Criminal Appeal observed, this was abundantly clear from 
the other evidence in the case. These medical witnesses considered 
that the abnormality of mind was such as to satisfy the conditions 
laid down in section 2 of the Homicide Act, 1957, viz., that in this 
case it arose from a condition of arrested or retarded development 
of mind or inherent causes, and that this made it difficult or 
impossible for him to control his violent and perverted sexual 
desires. All three doctors were of the opinion that, although Byrne 
was not insane within the M’Naughten Rules, he was of diminished 
responsibility. 

The appeal turned on the trial judge’s direction to the jury” on 
this matter. In effect, Stable J. had told the jury that a sexual 
psychopath, as defined by these doctors, could not claim a defence 
under the section. The fact that the accused found it difficult or 
impossible to control his violent sexual desires or impulses did not 
constitute such abnormality of mind as to substantially impair his 
mental responsibility for his acts. ‘“‘In other words, mental 
affliction is one thing. The section is there to protect them. The 
section is not there to give protection where there is nothing else 
than what is vicious and depraved.” 

The Court of Criminal Appeal took no exception to this last 
phrase, but held that taken as a whole there was a misdirection 
1 [1960] 3 W.L.R. 440; [1960] 3 All E.R. 1. 

a oo Tevious cases, ses 21 M.L.R. 318 age 1958); 21 M.L.R. 544 (Septem- 
958); 28 M.L.R. 191 (March 1960 


8 aa. -Gen. for 3. Australia v. John Whelan Brown [1960] 2 W.L.R. 688; 
28 M.L.R. 645 (September 1960). 
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in the summing-up, and they substituted for the verdict of non- 
capital murder a verdict of manslaughter. The sentence of life 
imprisonment was not disturbed, that being “ the only possible 
sentence having regard to the tendencies of the accused.” 

. Lord Parker C.J. examines the law relating to the defence of 
diminished responsibility against the background of the law of 
murder, the M’Naughten Rules, and the rules relating to provoca- 
tion. He shows how the common law dealt with loss of self-control, 
then demonstrates in a most lucid fashion that the approach under 
the Homicide Act, 1957, s. 2 (1), is much wider. 


“ Abnormality of mind,” which has to be contrasted with 
the time-honoured expression in the M’Naughten Rules 
“ defect of reason,” means a state of mind so different from 
that of ordinary human beings that the reasonable man would 
term it abnormal. It appears to us to be wide enough to cover 
the mind’s activities in all its aspects, not only the perception 
of physical acts and matters, and the ability to form a rational 
judgment as to whether an act is right or wrong, but also the 
ability to exercise will power to control physical acts in accor- 
dance with that rational judgment. The expression “‘ mental 
responsibility for his acts ° points to a consideration of the 
extent to which the accused’s mind is answerable for his 
physical acts which must include a consideration of the extent 
of his ability to exercise will power to control his physical 
acts.‘ 


The court went on to consider the role of the jury and of the 
medical experts in relation to the evidence of abnormality of mind, 
repeating much the same ideas as had been previously expounded 
in Matheson ® and Walden.* The jury are not bound to accept 
even the unanimous medical evidence if there is material before 
them which, in their judgment, conflicts with it and outweighs it. 
While the question of the aetiology of the abnormality of mind 
(nately, whether it arose from a condition of arrested or retarded 
development of mind or any inherent causes, or was induced by 
disease or injury) is a matter to be determined on the experts’ 
evidence, the question whether the abnormality of mind, if it is 
proved, is such as substantially impaired the accused’s mental 
responsibility for his acts in doing or being a party to the killing 
is a question of degree, and this is essentially a question for the 
jury. 

Further, the question whether a person could not resist or 
control himself or did not resist his impulse is one which is not 
susceptible to scientific proof, and the jury can only approach the 
matter in a broad, common-sense way. The judge had misdirected 
the jury in telling them that difficulty or even inability to exercise 
will power to control one’s physical acts could not amount to such 
4 Loo. ot. pp. 448-444 


5 [1958] 1 W.L.R. 474. 
e [1959] 1 W.L.R. 1008. 
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abnormality as substantially impaired mental responsibility. This 
direction withdrew from the jury the essential determination of 
fact which it was their province to decide. Properly directed, the 
jury in this case could not have come to any other conclusion than 
that the defence of diminished responsibility was made out. Hence 
the verdict of manslaughter was substituted for the verdict of 
non-capital murder. 

To those of us who have long complained about the narrowness 
of the approach under the M’Naughten Rules, this decision pro- 
vides welcome evidence of the breadth of approach under the new 
provisions. There will no doubt be some who will shake their 
heads in despair, but this reviewer is not among them. Instead he 
regards the case as a natural and logical development, although it 
is perhaps a rather unexpected one and one which was certainly 
not foreseen at the time of the passing of the Act. His Australian 
colleagues will no doubt be extremely envious of the freedom 
which our jurisdiction enjoys under the new framework, which 
contrasts vividly with the limitations which they endure under the 
old common law rules, especially since the Judicial Committee has 
so recently rejected an ingenious attempt by the High Court of 
Australia to recognise irresistible impulse under the M’Naughten 
Rules through the back door, as it were.” The remedy for them 
must now be legislation, along the lines perhaps of the Homicide 
Act, 1957, s. 2 (1). 

J. E. Hatt Woutames. 


Tre SUCCESSFUL ATTEMPT 


Rogers v. Arnott 1 is a remarkable case. D was tried summarily 
for attempted larceny. He had borrowed a tape recorder which he 
dishonestly offered to sell to P. On being offered the recorder, P 
disclosed that he was a police officer and arrested D. The mdgis- 
trate dismissed the charge on the ground that the dishonest offer 
for sale constituted the completed offence of larceny as a bailee. 
The decision was affirmed on appeal to the Divisional Court. 

The judgment of the court * was devoted entirely to the question 
whether the magistrate was right in holding that the facts amounted 
to larceny, and it was held that he was. There was no discussion 
of the consequence that D went free in spite of his commission of a 
criminal offence, unless the concluding paragraph of the judgment 
ranks as a discussion: “ It is a little strange, perhaps, if the defen- 
dant should succeed on the grounds that he has committed the full 
offence and not merely attempted it, and it is said for him that in 
these circumstances he cannot be tried for the full offence. I 


T See note 3, supra. 
1 [1960] 8 W.L.R. 73; [1960] 2 All E.R. 417. 
2 Delivered by Donovan J., Lord Parker O.J. and Davies J. agreeing. 
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express no opinion upon that. The point is not raised in the case, 
and may yet arise for decision.’ * 

In 1958 Dr. Glanville Williams hopefully remarked that it 
“ would be absurd if a man charged with an attempt could defend 
himself by proving that he succeeded.” 4 The absurdity has come 
to pass in a refined form, for the defendant in Rogers v. Arnott 
must have regarded himself as having failed in that which he tried 
to accomplish, his only success being one attributed to him by the 
law itself for the purpose of setting him free. To characterise this 
extraordinary proceeding as ‘a little strange”? is a noteworthy 
understatement. Not less remarkable is the assumption, both by 
the court and by counsel engaged in the case, that D was indeed 
entitled to be acquitted in the circumstances. One might have 
thought that on being confronted with a supposed rule of law which 
led to such a surprising and undesirable result, someone would have 
been moved to question it, if only for the purpose of drawing 
attention to the need for amending legislation. As it is, Mr. Arnott 
may count himself a lucky man, for it will be submitted herein 
that as the law stands he should have been convicted of attempted 
larceny notwithstanding the decision that his acts amounted to 
larceny; and furthermore, that he cannot now be tried for larceny. 

Since nowhere in the report is it stated why D had to be 
acquitted once it was decided that he had committed larceny, one 
is left to assume that this part of the case rested on the old law of 
merger. At common law an attempt to commit an indictable 
offence is a misdemeanour,’ and a misdemeanour merges with a 
felony constituted by the same facts.° The practical consequence 
of the merger is that the lesser offence disappears as a legal entity, 
so that D cannot be convicted of it. What the court in Rogers v. 
Arnott appears to have overlooked is that there is authority for the 
view that the doctrine of merger is no longer part of the law. This 
view is based on the interpretation of section 12 of the Criminal 
Procedure Act, 1851, adopted by the Court of Criminal Appeal in 
Garland.” The section runs as follows: 


“ Tf upon the trial of any person for any misdemeanor it 
shall appear that the facts given in evidence amount in law to 
a felony, such person shall not by reason thereof be entitled 
to be acquitted of such misdemeanor; and no person tried for 
such misdemeanor shall be liable to be afterwards prosecuted 
for felony on the same facts, unless the court before which 
such trial may be had shall think fit, in its discretion, to 


8 At p. 78. 

4 Criminal Law: The General Part, pp. 508-604. 

5 Higgins (1801) 2 Hast 5; Roderick (1887) 7 C. & P. 795; Doody (1854) 6 Cox 
468; Burgess (1862) L. & C. 258. See also Williams, op. cit., p. 471, note 1, 
and Russell on Crime, 11th ed., pp. 188-187. 

6 2 Kast P.C. 1081; Harmwood’s Case (1787) 1 Hast P.C. 411; Leddsngton 
(1889) 9 C. & P. 79; Nicholls (1847) 2 Cox 182. But of. Neale (1844) 1 Den. 
86 


7 [1910] 1 K.B. 154. 
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discharge the jury from giving any verdict upon such trial, 
and to direct such person to be indicted for felony, in which 
case such person may be dealt with in all respects as if he had 
not been put upon his trial for such misdemeanor.” 


Dr. Williams ® appears to be the only commentator who thinks 
that this section abolished the doctrine of merger. Other writers 
have tended to the opposite opinion.® No one seems to have taken 
into account the decision in Garland,’ which, it is submitted, con- 
cludes the question in favour of abolition. In that case P had 
intended to charge D with the statutory felony of receiving stolen 
goods,*° but owing to an omission in the indictment in fact charged 
him only with the common law misdemeanour of receiving. D was 
convicted at quarter sessions, in the words of the report, ‘f on the 
indictment,” preliminary objections to the form of the indictment 
having been overruled and the trial having “‘ proceeded as in cases 
of felony.” D appealed on the question whether the conviction 
was good. It was held that the indictment was ‘‘ a good indict- 
ment for a common law misdemeanour ” and that the conviction 
was ‘© a good conviction for a common law misdemeanour,’’ not- 
withstanding that the evidence proved the statutory felony of 
receiving. This decision could not have been reached if the mis- 
demeanour had merged in the felony, and what is especially 
significant in the present context is that the court proceeded on the 
basis that the case came “ directly within the language of section 12 
of the Criminal Procedure Act, 1851.” 

The situation in Rogers v. Arnott was in principle exactly the 
same as in Garland. A statutory felony was proved on a trial for 
a common law misdemeanour of the same nature. There seems to 
be only one ground of distinction between the two cases, and that 
is that Rogers v. Arnott was a summary trial, whereas Garland 
was a trial by jury. If this distinction is relied on, the anomalous 
position is reached that the Criminal Procedure Act, or at least 
section 12 thereof, applies to trial by jury but not to summary 
trial; so that if D in Rogers v. Arnott had made the tactical error 
of electing to go for trial by jury “ he would have been convicted. 
This is surely untenable. Admittedly there is no reported case in 
which the surviving sections of the Act 1? have been applied to 
summary proceedings, and each of those sections refers either to a 
jury or to an indictment. But, quite apart from the absurd conse- 
quences in cases like Rogers v. Arnott, there are other indications 
that the Act is of general application. Thus in section 80 the word 
** indictment ” is defined as including ‘‘ information.” The laying 
of an information alleging an offence for which D has a right of 
election may lead just as well to summary trial as to trial by jury, 
8 Op. cit. p. 508. 

® See for example Russell on Crime, 11th ed., pp. 208-200. 
10 Larceny Act, 1861, s. 91. See now Larceny Act, 1916, s. 83. 


11 Magistrates’ Courts Act, 1952, 6. 25. 
12 gs. 9, 12, 18, 27, 28 and 80. 
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yet there is no law that before exercising his right to elect D must 
be made aware of the effect of the Criminal Procedure Act. If the 
Act does not apply to summary trial, one might have thought this 
to be a very material piece of information, especially since the 
failure to explain the right of election itself nullifies the proceed- 
ings.** Moreover, section 28 of the Act simplifies a plea of autrefois 
acquit or convict. It would be strange if the result were that this 
plea could be made more easily on trial by jury than on summary 
trial, when the whole point of summary trial is to increase the 
efficiency of criminal procedure. It is submitted that the Criminal 
Procedure Act, 1851, applies, so far as appropriate, to s 

trial as well as to trial by jury, and that accordingly D should not 
have been acquitted in Rogers y. Arnott on the basis of the old 
law of merger. 

The next question is whether there is anything peculiar about 
attempts which would lead to an acquittal in circumstances which 
would otherwise call for a conviction. In other words, is it an essen- 
tial element of attempt that the attempt should fail, so that proof of 
success is a good defence? There appears to be no case deciding 
the point. In the absence of authority it is submitted that there 
is nothing to be gained, and something by way of law enforcement 
to be lost, by introducing a requirement of failure into the law of 
attempts. 

It is easy to see why this question has not yet been settled, for 
as long as the old law of merger applied, a practical case was not 
likely to arise. If a misdemeanour attempt merged into a com- 
pleted felony, for all practical purposes attempt might well be 
defined in terms of failure. To test the issue it is‘ best to take an 
example where either the attempt has been made a statutory felony 
or the completed offence is a statutory misdemeanour. Arson will 
do for the former and obtaining by false pretences for the latter. 
Suppose that D is charged with the statutory felony of attempted 
arson “ but succeeds in proving that he actually burnt a small part 
of the building he is charged with attempting to set fire to; or 
suppose that D is charged with attempting to obtain money by 
false pretences but succeeds in proving that he did in fact extract 
money from his victim.’* (This situation is not at all far-fetched. 
Many a victim of a confidence trick is reluctant to admit that he 
was sufficiently guileless to be taken in.) No question of merger 
can arise for in each case the attempt is of equal degree with the 
completed offence; but is it really the law that D is entitled to be 
acquitted of attempting because he was more dangerous than P 
knew, and succeeded in his attempt? Surely not.1¢ 

The last question is whether the defendant in Rogers v. Arnott 
18 Magistrates’ Courts Act, 1952, s. 25; Stefani v. John [1948] 1 K.B. 1658; 

Kent Justices [1952] 2 Q.B. 858. 

14 Malicious Damage Act, 1861, s. 8. 


15 A misdemeanour: Larceny Act, 1916, s. 32. 
16 To the same effect see Russell on Crime, 11th ed., pp. 206-208. 
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can now be tried for larceny, a point upon which the court expressly 
reserved its opinion. It is submitted that this matter also is settled 
by section 12 of the Criminal Procedure Act. The latter part of 
the section furnishes a procedure whereby in the circumstances of 
Rogers v. Arnott the trial may be stopped before verdict and a new 
trial for the completed felony ordered. But this procedure is not 
available where the first trial for the misdemeanour has gone to 
verdict. In the words of the section, ‘f no person tried for such 
misdemeanor shall be liable to be afterwards prosecuted for felony 
on the same facts.” 

A happy note on which to end is provided by the reflection that 
these complications can always be avoided if P takes the precaution 
of charging D with the completed offence, no matter how like an 
attempt the facts may look, for by section 9 of the Act a verdict 
of attempt may be returned if it appears “‘ on the trial of any 
person charged with any felony or misdemeanor . . . that the 
defendant did not complete the offence charged, but that he was 
guilty only of an attempt to commit the same.” 


Cotmy Howarp. 


Corres or Copies 


INTERESTING observations on a number of points of the law of 
documentary evidence were made by the Lord Chief Justice in 
delivering the judgment of the Court of Criminal Appeal in the 
recent case of R. v. Collins.* 

The appellant had been convicted of obtaining money byefalse 
pretences by cashing a cheque knowing that his bank account had 
been closed. In order to prove this knowledge the prosecution had 
called a bank manager to produce a copy of a carbon copy of a 
letter which had been sent by his co-manager to the appellant 
informing him of the Bank’s decision to close his account, end 
counsel for the appellant raised a number of objections to this 
evidence. 

The most significant of these objections depended upon his 
citation of Archbold? and the two cases of Liebman v. Pooley * 
and Everingham v. Roundell * for the proposition that a document 
cannot be proved by a copy of a copy. It is, indeed, possible to 
collect many more, for the most part old, authorities * to the same 
effect as the cases given in Archbold but the majority of these cases 
are somewhat unhelpful since they merely contain brief passing 

1 (1960) 44 Gr.App.R. 170. 

2 Criminal Procedure, 84th ed., p. 488, para. 1282. 

2 (1816) 1 Stark.N.P. 167. 

4 (1888) 2 Moo. & Rob. 188. 

5 Faulconer's Trial (1658) 5 How.8t.Tr. 828, 849, 356; Anon. (1684) Skin. 174; 

Smart v. Williams (1694) Comb. 247, 248; R. v. Hatnes (1695) Comb. 387; 

Dillon v. Crawly (1701) Holt K.B. 299; Tillard v. Shebeare (1767) 2 Wils. 


866; Waldy v. Gray (1875) 20 Eq. 288, 250; McCullough v. Munn [1908] 
2 I.R. 194, 205. 
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statements of the proposition or at best found it on the best evi- 
dence rule. An exception to this is the Irish case of McCullough v. 
Munn ® where Fitzgibbon L.J. (in a dissenting judgment) cited 
Taylor on Evidence 1 for the view that a copy of a copy would be 
ejected on the broad ground which renders hearsay inadmissible. 

Professor Nokes in his Introduction to Evidence ® mentions the 
old rule and cites Gilbert, Law of Evidence °? for an explanation to 
the effect that when a copy of a copy is tendered there is “ a chasm 
or gap in your evidence.” Professor Nokes goes on to suggest that 
it should be possible to bridge the gap by showing that the first 
copy was examined with the original, and the second with the first, 
and that both copies are accurate, but no authority is cited for this. 
In Collins the Court of Criminal Appeal did not find it necessary 
to decide this point but the Lord Chief Justice did say 2°: 


“ as at present advised, they can see no objection to a copy of 
a copy being produced, provided that somebody is called who 
can verify not only that the copy produced is a true copy of 
the original copy, but also that it is in the same terms as the 
original.” 
thus giving strong support to the view that Gilbert’s ‘ chasm ” 
can be bridged. The views of the Court of Criminal Appeal and 
of Professor Nokes are supported by Wigmore on Evidence 1! and 
by the Probate case of Lafone v. Griffin. 

The facts of this case were that upon the death of a testatrix 
probate of her will was not applied for since there were no assets. 
Her executor instructed his clerk to make a copying ink copy of 
the *will from which several press copies were made and the first 
copy was then destroyed as it had been spoiled by contact with 
the gelatine plate. Some years later there was a fire in the 
executor’s office and the safe and its contents, including the 
original will, were destroyed. Certain property having fallen into 
thé testatrix’s estate, it became necessary to propound her will. 
The executor swore that he could clearly recollect the original will 
and its contents and could speak with certainty as to the hand- 
writing of the testatrix and one of the witnesses and could say that 
the signature of the other witness differed from the other hand- 
writing on the document. Both the witnesses were dead. In these 
circumstances Bigham P. granted probate of a press copy. 

In view of the strongly persuasive character of these judicial 
and academic opinions ** it seems that the old cases on the “ copy 


8 2nd ed., p. 887. 

9 (1791-96) at p. 9. 

10 (1960) 44 Cr.App.R. at p. 174. 

11 8rd ed., Vol. IV, p. 556, para. 1274. 

12 (1909) 25 T.L.R. gos. 

18 Roscoe, Criminal Emdence, 16th ed., p. 18; Best on Evidence, 12th ed., 
p. 406, note (g) and Phipson on Evidence, 9th ed., p. 566, also take the view 
that it should be possible to bridge the gap. 
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of a copy ” rule should now be read subject to the possibility of 
the “ chasm ” being bridged. It must be remembered, however, 
that this involves the rejection of the ruling of Alderson B. in 
Everingham v. Roundell, for there the paper produced had been 
examined with a copy which had itself been compared with the 
original by the witness called to produce the second copy. This 
might seem a clear case of “‘ bridging the gap ”? but Alderson B. 
said that to admit the second copy would open the door to all sorts 
of other evidence, however loose. The document produced, he 
declared, ‘‘ was but a shadow of a shade” and could not be 
admitted. 

If, as would seem both possible and desirable, the courts do 
allow the gap to be bridged it would also seem desirable that the 
courts should be fairly strict in their requirements in regard to 
“ bridging ’? evidence. This in fact seems to have been the case 
in Collins for the “ sub-copy ” was there rejected because the bank 
manager producing it was ** 


s“ quite unable to say, or at any rate did not say, that he had 
checked the document which he had produced with the carbon 
copy which was on the file and that what he was producing was 
a true copy of the original letter. That step in the proof was 
completely missing. .. .” 


Doubtless the “ copy of a copy ” problem could not be circum- 
vented in Collins by arguing that the carbon copy was a duplicate 
original 15 and thus the paper produced was a primary copy 
because, as is the normal practice, the carbon copy did not cagry a 
reproduction of the signature on the top copy. 

Counsel for the appellant in Collins also raised the point that 
the bank official actually called to produce the document, a co- 
manager of the author of the original letter, was not the proper 
witness to prove the copy. Here again the Court of Criminal 
Appeal did not find it necessary to express a final opinion but 
thought that there might well be circumstances in which it might 
be proper for a manager to produce a copy of a letter written by a 
co-manager. This opinion seems to be in accordance with the 
authorities on witnesses to examined copies and with Wigmore’s 
view 1° that the witness to a copy need not himself be the tran- 
scriber or copyist if he has at some time compared the original and 
the alleged copy. 

A. H. Hupson. 


14 (1960) 44 Cr.App.R. at p. 17. 
15 On carbon copies as duplicate originals see Wigmore, 3rd ed., Vol. IV, p. 447, 
para. 12384; Nokes. Introduction, 2nd ed., p. 887; Cross, Evsdence, p. 462. 

16 8rd ed., Vol. IV, para. 1280, p. 567. See also on witnesses to examined 
copien Reid v. Margison (1808) 1 Camp. 469, the Crawford Peerage Case 
(1848) 2 H.L.C. at p. 544 and other authorities collected in Halsbury, Laws 
of England, 8rd ed., Vol. 15, p. 364, and Wigmore, Vol. IV, paras. 1278-1279. 
Contra Cooper v. Marsden (1788) 1- Esp. 1. 
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Contract FRUSTRATED— THEN PERFORMED ! 


Tue Suez incident continues to provide material for the illumination 
of the doctrine of frustration. In Société Franco Tunisienne 
D’Armement v. Sidermar S.P.A.1 Pearson J. had to consider its 
effect upon a charterparty dated October 18, 1956,? by which the 
plaintiff’s ship, the Massalia, was chartered to proceed “ with all 
convenient speed ° to Masulipatan * and there load a cargo of iron 
ore to be carried “‘ with all convenient speed ° to Genoa. The 
Massalia arrived at Masulipatan on November 9, by which time the 
Suez Canal was blocked by over forty sunken ships. It was there- 
fore, as the arbitrator found,‘ likely to remain blocked for a period 
which would make it commercially impossible for the ship to await 
the reopening of the Canal. In these circumstances the shipowners 
contended that the contract was frustrated, while the charterers 
contended that the shipowners were bound to perform by taking 
the route via the Cape of Good Hope. The distance from Masuli- 
patan to Genoa via the Cape was about twice that via the Suez 
Canal and the reasonable remuneration for the carriage of the cargo 
by this route would be 195s. per long ton, as opposed to the 
contract figure of 184s. per long ton. On the other hand the 
voyage via the Cape did not appreciably alter the capacity of 
the ship under the International Loadline Convention or expose the 
cargo to any risk of damage or deterioration and though this route 
would involve exposing the Massalia to maritime hazards for a 
longer period, the ship was capable of withstanding such hazards.°® 

In order to decide whether the charterparty was frustrated in 
such? circumstances Pearson J. embarked on a thorough examina- 
tion of the authorities, and in particular of the decision of the 
House of Lords in Davis Contractors Ltd. v. Fareham U.D.C.7. He 
held, first, that that case had not rendered a formulation of the 
doctrine in terms of an “‘ implied term ” incorrect and that any 
apparent difference between ‘‘ implied term ” and “‘ construction ” 
theories could be reconciled on the ground ‘“* that the court’s 
decision to include in the contract, or exclude from it, an alleged 
implied term is part of the court’s construction of the contract.” 8 
It did not follow that the court should embark on ambitious specu- 
lations as to what the parties would have agreed since as Lord 


1 [1960] 3 W.L.R. 701; [1960] 2 All E.R. 529; [1960] 1 Lloyd's Rep. 594. 

2 That 1s, eleven days before the outbreak of hostilities between Israel and 
Egypt on October 20, 1956. 

3 A port on the east coast of India, more usually spelt Masulipatam. 

4 [1960] 8 W.L.R. at 705; [1960] 2 All E.R. at 633; [1960] 1 Lloyd's Rep. 
at 600. 

5 [1960] 8 W.L.R. at 707; [1960] 2 All E.R. at 684; [1960] 1 Lloyd's Rep. 


at 608. 
e [1960] 3 W.L.R. at 706; [1960] 2 All E.R. at 534; [1960] 1 Lloyd's Rep. 
at 602 


1 [1956] A.C. 696; [1956] 2 All E.R. 145. 
8 [1960] 3 W.L.R. at 709; [1960] 2 All E.R. at 586; [1960] 1 Lloyd's Rep. 
at 608. 
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Radcliffe had demonstrated ° this was often an unreal inquiry. 

Pearson J. concluded that ‘‘ the essential comparison is not between 

the situation existing at the date of the contract and the situation 

existing at the time of performance, but between that which the 
shipowners by their charterparty contracted to do and that which, 
in the event, had to be done in order to carry the goods to 

Genoa.” 1° 

' It may perhaps be suggested that even this formulation still 

leaves a vital question unanswered, viz., was the contract one to 
carry goods from Masulipatan to Genoa via the Suez Canal or was 
it a contract to carry from Masulipatan to Genoa simpliciter? Such 
a question is often unanswerable in terms of the intention of the 
parties since they never distinguish between the two. In this 
case however there was a finding by the arbitrator that both parties 
realised at the time of the contract that the development of the 
Suez crisis might lead to the Canal being closed.* It was therefore 
argued that the contract could not be frustrated by the closing of 
the Suez Canal since the parties had appreciated the possibility but 
had not provided for it. Pearson J. held however that though a 
number of judgments on frustration talk in terms of unforeseen 
events 1° these words must be read in their context and were there 
used because the events which had there taken place had in fact 
been unforeseen. Accordingly he held that whether the event had 
been foreseen was merely one factor to be taken into account in 
determining whether the contract had been frustrated.“ This con- 
clusion, while amply justified by the authorities, seems to indicate 
another situation where the implied term theory is unreal since the 
fact that the parties contemplated the alleged frustrating event 
and yet did not provide as to its effect might be thought to point 
strongly towards the imposition of an absolute obligation. 

Pearson J. held however that the closure of the Suez Canal 
operated to frustrate the contract because ‘‘ the proper view, is 
that it was a term of the contract (whether express or implied) 
that the vessel was to go by the Suez route.” 15 At first sight this 
® [1956] A.C. at 728; [1056] 2 All H.R. at 160. 

10 [1960] 8 W.L.R. at 712; [1960] 2 All E.R. at 588; [1960] 1 Lloyd’s Rep. 

11 The sous roblem of course arises in cases of mistake. See the remarks of 
Devlin L.J. dissenting ın Ingram v. Little [1960] 8 W.L.R. 528; [1960] 
8 All E.R. at 846 D. 

12 [1980] 8 W.L.R. at 712; [1960] 2 All B.R. at 588; [1980] 1 Lloyd’s Rep. 

18 a per Lord Simon in British Movistonsws Ltd. v. London ¢ District 
Cinsmas Ltd. [1952] AC. at 185; [1951] 2 All E.R. at 625; per Lord 
Radcliffe in Davis Contractors Ltd. v. Fareham U.D.O. [1956] A. o at 781; 
[1956] 2 All H.R. at 161. 

14 He relied on such cases as Bank Line Ltd. v. A. Capel £ Co. [1919] A.C. 485 
and W. J. Tatem Ltd. v. Gamboa [1989] 1 K.B. 182; [1988] 8 All E.R. 185 
where the frustrating event was within the contemplation of the parties at 
the time of the contract. See also McElroy on Impossibility of Performanoe, 
at pp. 242-946 and Carver on Carriage of Goods by Sea, 10th ed., at p. 817. 


15 [1960] 8 W.L.R. at 719; [1960] 2 All B.R. at 548; [1960] 1 Lloyd’s Rep. 
at 610. 
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conclusion may appear surprising since in the other ‘f Suez inci- 
dent ” cases a voyage from Port Sudan to various European ports 
via the Cape was held not to be ‘f commercially different ’? from one 
via the Suez Canal.1¢ The mechanical application of these cases 
was, it is respectfully submitted, rightly resisted. Historically the 
doctrine of frustration was applied first to cases where performance 
of the contract had become physically and legally impossible but 
it is now clear that it can be invoked in circumstances where the 
contract can still be performed but changing circumstances have 
fundamentally altered the commercial nature of performance.” 
The precise nature of the formulation of the doctrine as applied to 
the latter situation may still be a matter of dispute but however 
formulated the test cannot be mechanically applied. Whether a 
contract has become impossible of performance may be self-evident 
but whether there has been a fundamental change in circumstances 
must always be a question of judgment.* 

Such a judgment turning, as it must, on a nice consideration of 
the contract and the changed circumstances cannot be readily 
applied to different circumstances. The previous Suez cases were 
themselves finely balanced, as witness the differing view taken by 
McNair J., a judge with much experience in commercial matters, 
and it is reasonable to suppose that not much more was needed to 
tip the scales the other way. Pearson J. relied in particular upon 
two additional factors in the present case to support his conclusion 
that the contract had been frustrated. 

The first of these was that clause 87 of the charterpariy required 
the Captain to “ telegraph to ‘ Maritsider Genoa ’ on passing Suez 
Caral.” It is clear that this obligation could not be complied with 
if the ship did not pass the Suez Canal but it is equally clear that 
this in itself could not operate to frustrate the contract since the 
clause was one of comparatively minor importance.?? Performance 
of this obligation would equally have been prevented by a break 
ddéwn in telegraphic communication between Suez and Genoa at 
the crucial moment but that would not frustrate the charterparty 
as a whole. The importance of clause 87 was rather that it carried 
with it an obligation to pass the Suez Canal.** So it was possible 
to hold that the parties had not merely contemplated performance 
via the Suez Canal but had actually contracted on this basis.*# 


18 T'sakiroglou £ Co. pis: is Gorey Thorl G.m.b.H. [1080], 2 W.L.R. 869; 
[1960] 2 All E.R. Gf, Carapanayoti Co. Ltd. v. E. T. Green Ltd. 
[1959] 1 Q.B. 181; Pose 8 All 

17 See Professor L. C. Gower in Law and Opinion in England tn the 20th 
Century, at pp. 164-185. 

18 But not it seems one of fact. See Tsakiroglou & Co. Ltd. v. Noblee Thorl 
G.m.b.H. 19 Carapanayoti & Co. Ltd. v. E. T. Green Lid. 


20 [1960] 3 W.L.R. at 717; [1960] 2 All .R. at 642; [1960] 1 Lloyd's Rep. 
at 608. 
21 [1960] 3 W.L.R. at 717; [1960] 2 All E.R. at 642; [1960] 1 Lloyd’s Rep. 


at 609. 
22 [1960] 8 W.L.R. at 719; [1960] 2 All E.R. at 648; [1960] 1 Lloyd's Rep. 
at 610. 
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This conclusion was reinforced by the second factor, viz., the 
nature of the contract. The earlier cases have been concerned with 
contracts for the sale of groundnuts c.i.f. various European ports. 
The present case involved a charterparty. The difference is 
important since the route is of more central importance in a, 
charterparty than in a c.i.f. contract. The Court of Appeal had 
indeed suggested as much in Tsakiroglou Ltd. v. Noblee Thorl 
where, in comparing the position before and after the closure of the 
Canal, Sellers L.J. said ‘“‘ what are the differences one may ask, 
from the point of view, not of a shipowner who is required to send 
his ship on a different and greatly longer route, but of the parties 
to a c.i.f. contract.” *8 

It will be seen therefore that, though this was a question where 
opinions might easily differ, Pearson J. was able to derive consider- 
able support for his view that the contract had been frustrated. 
This did not conclude the difficulties presented by the case however. 
Indeed the remaining problems were even more difficult. When 
the Massalia arrived at Masulipatan on November 9 both parties 
appreciated that the Canal was closed °% but the shipowners never- 
theless gave notice of readiness to load; the cargo was loaded by 
November 18 and the ship sailed from Masulipatan for Genoa on 
November 19. For reasons which do not clearly emerge ?5 it was 
not until November 20 that the shipowners informed the charterers 
of their contention that the charterparty had been frustrated. 
Since the charterers contested this claim the voyage was in fact 
completed via the Cape. This state of affairs gave rise to a number 
of interesting contentions. 

The charterers contended that the shipowners were estopped 
from pleading frustration because they had, by giving notice of 
readiness to load and permitting loading to take place, represented 
that the charterparty was not frustrated.** Pearson J. held however 
that there was no representation of fact such as would found gn 
estoppel at common law and that “‘ there has been no development 
of this comparatively new doctrine of equitable estoppel which is 
wide enough to cover the present case.” ?7 This view seems amply 
justified since, even on the widest view of the “ High Trees ” 
doctrine, a sine qua non of its application is an unequivocal repre- 
sentation of intention ? and the conduct of the shipowners here, 
though perhaps surprising, was hardly unequivocal. 

Pearson J. also rejected a contention that a new contract had 
come into existence by which the cargo was to be carried via the 
23 [1960] 2 W.L.R. at 876; [1960] 2 All E.R. at 165. Italics supplied. 

24 Supra, note 4. 
25 No findings were made but it wos suggested that the shipowners might have 


had to take advice on English la 
26 [1960] 83 W.L.R. at 721; [1860]. 2 All E.R. at 546; [1960] 1 Lloyd's Rep. 


t 611. 
at r9601 8 W.L.R. at 722; [1960] 2 All E.R. at 646; [1960] 1 Lloyd's Rep. 
at 612. 
38 See, e.g., Foot Clinics (1948) v. Cooper's Gowns [1947] K.B. 506. 
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Cape at the same rate of freight as in the original charterparty. 
Such a contract would have to be inferred from the acts of the 
parties but these were equally consistent with a belief that the 
original charterparty was in force or with a determination to main- 
„tain the status quo pending the determination of the legal posi- 
tion.*® This finding however left unanswered the question whether 
the shipowners were entitled to remuneration for actually carrying 
the cargo and if so on what basis. Pearson J. held that they were 
entitled to sue on a quantum meruit and to recover a reasonable 
remuneration, i.e., “‘ 195s. per long ton delivered.”? 3° 

It may perhaps be thought that there is a concealed incon- 
sistency between the last two rulings of Pearson J. but it appears 
that this case is an illustration of the twofold nature of a quantum 
meruit, which may be based either upon a genuine “ implied-in- 
fact ° contract or in quasi-contract.** This dual character is 
generally held to be illustrated by the case of Craven-Ellis v. 
Canons Ltd.,** upon which Pearson J. relied.*® In that case the 
plaintiff had acted as managing director of a company under a 
contract, which was in fact void since neither the plaintiff nor the 
directors who had purported to act on behalf of the company had 
ever acquired the requisite qualification shares. It was nevertheless 
held by the Court of Appeal that the plaintiff was entitled to 
recover reasonable remuneration for the services rendered to the 
company on a quantum meruit and Greer L.J. observed * * the 
obligation to pay reasonable remuneration for the work done when 
there is no binding contract between the parties is imposed by a 
rule of law, and not by an inference of fact arising from the 
acceptance of services or goods.” 

As Lord Denning has pointed out, however, it is possible to 
read too much into this case. It certainly does not stand for the 
proposition that wherever A renders services for B without a 
contract, he can recover reasonable remuneration on a quantum 
meruit. An additional factor is needed which was there provided 
by the “ company’s acceptance ” of the plaintiff’s services.2° It is 
submitted that “‘ acceptance ” in this context must involve the 
possibility of refusal *7 and not merely the receipt of the benefit of 
the plaintiff’s labours. This will usually mean either a request by 
the defendant or at least a conscious acquiescence in the plaintiff’s 
conduct. It was possible to find this in Craven-Ellis v. Canons Ltd. 
since although the directors had not the authority to accept the 


29 [1960] 8 W.L.R. at 728; [1960] 2 All E.R. at 546; [1960] 1 Lloyd’s Rep. 
at 613. 


80 Supra, note 5. 

81 Cheshtre and Fifoot on Contract, 6th ed., at p. 549. 

82 [19386] 2 K.B. 408. 

88 Bee also Hain Steamships Ltd. v. Tate ¢ Lyle Ltd. [1986] 2 All E.R. 597; 
(1986) 55 L1.L.R. 189. 

34 [1986] 2 K.B. at 412. 

85 65 L.Q.R. 64. 

86 See per Greer L.J. at [1986] 2 K.B. at 412. 

37 Bee, e.g., Forman £ Co. v. Ship “ Liddlesdale "’ [1900] A.C. 190. 
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plaintiff's services there were only two shareholders and their 
consent was easily inferred. In effect therefore all the essentials of 
an ‘“ implied-in-fact °? contract existed except that the parties 
thought they were acting under an express contract. 

Can this principle be applied to the facts of the instant case ?. 
It would seem that the fact that the contract, instead of being void 
ab initio, was avoided by a frustrating event is not material but it 
is material to note that whereas in Craven-Ellis v. Canons Ltd. the 
parties both assumed the contract to be valid, in the present case 
the question whether the contract had been frustrated was the 
subject of hot debate from November 20 onwards. Pearson J. 
seems to have assumed that this made no difference. He said ** 
c there was no breach of contract or other wrongful act by the 
shipowners. They carried the goods from Masulipatan to Genoa for 
the charterers’ benefit and with the consent of the charterers. In 
my view the law implies or imposes an obligation for the charterers 
to pay reasonable freight.” 

This is not an obviously unreasonable conclusion although it 
may perhaps be thought a little hard on the charterers in that the 
shipowners placed them in a difficult position by not Taising the 
issue of frustration until after the voyage had begun. It does seem 
however to extend this head of quantum meruit somewhat, since 
most of the books rest it upon a belief by the plaintiff in the 
existence of a valid contract. Thus Anson expresses the principle 
as follows *®: ‘where work is done or services rendered in 
pursuance of an agreement which is supposed to be, but is not, a 
binding contract, an obligation to pay for the work or the seryices 
rendered is imposed by the law.” A similar formulation is adopted 
by Cheshire and Fifoot.*® It is clear however that at least during 
far the greater part of performance, the shipowners did not suppose 
themselves to be bound to perform. It is interesting to speculate 
as to what the charterers should have done in order to avoid havjng 
to pay at the increased rate.** 

M. P. FURMSTON. 


QUALIFIED PRIVILEGE 


Webb v. Times Publishing Co. Ltd. is an important case on the 
scope and basis of the defence of qualified privilege in defamation. 

The case arose out of the publication by The Times of a report 
of the proceedings of a Swiss court in which Hume, a British 


38 [1960] 8 W.L.R. at 725; [1960] 2 All E.R. at 548; [1960] 1 Lloyd's Rep. 
at 614. 

89 Contract, 21st ed., at p. 561. 

40 Contract, 5th ed., at p. 551. See also Wilson, Principles of Contract, 1st ed., 
at p. 499. 

41 One answer hinted at by Pearson J. would have been to direct the shipowners 
to unload at Colombo. Would the charterers then have been bound to pay 
freight from Masulipatan to Colombo? 

1 [1060] 8 W.L.R. 852; [1960] 2 All B.R. 789. 
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subject of the United Kingdom, was tried for murder, attempted 
murder and robbery in Switzerland. Some years earlier Hume had 
been tried by an English court for the murder of one Setty. He 
was found not guilty of murdering Setty, but was convicted of 
. being an accessory after the fact and sentenced to imprisonment. 
After his release and before the Swiss trial he was wanted by the 
English police on charges of attempted murder and armed robbery 
in England. In the course of the Swiss trial, Hume, in response to 
the judge’s interrogation, admitted to having committed the crimes 
for which he was wanted by the English police and also said that he 
had in fact killed Setty, out of jealousy. Asked if he was married 
and had a child, Hume replied: ‘* Yes, but it was not mine. The 
father was Stanley Setty.’? This reply was included in The Times 
report of the trial. 

The plaintiff in an action for libel against The Times was the 
wife of Hume at the time of his trial for the murder of Setty. In 
evidence at that trial she had sworn that she had never met Setty 
in her life, and she alleged that the words published by The Times 
meant that she had committed adultery with Setty and had given 
perjured evidence at Hume’s trial. The case came before Pearson J. 
for the determination of the preliminary point of law whether the 
defendants’ claim that the report was privileged disclosed any 
defence in law. In view of the freedom with which the English 
Press has often reported foreign trials, it is surprising that there 
was no authority on the question. 

Two contentions were put forward by the defendants to justify 
the privilege they claimed. The first and broader one, of more 
general interest to newspapers, was that the report was privileged 
on the ground simply that it was a fair and accurate and contemp- 
oraneous report of judicial proceedings publicly heard before a 
court of competent jurisdiction. Beyond conceding that this would 
no} necessarily cover the courts of every foreign country, and might 
be limited to courts in Western European countries, they were thus 
claiming the same protection for reports of foreign judicial proceed- 
ings as that which exists at common law for reports of judicial 
proceedings in this country. 

Pearson J. rejected this broad claim. From an analysis of the 
cases he found that five reasons had been put forward to justify 
the privilege which attached to reports of judicial proceedings, viz. 
(1) that the courts are open to the public and what takes place in 
court is therefore necessarily and legitimately made public; (2) that 
the administration of justice is a matter of legitimate public 
concern and only by means of Press reports is the general public 
able to form a judgment on it; (8) that it is of benefit to the 
public that people should learn about the administration of the law 
under which they live; (4) that those affected by what is said in 
court may be better off with fair and accurate reports than with 
rumours circulating; (5) that the general advantage in having the 
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proceedings made public more than counterbalances the detriment 
suffered by people incidentally defamed. Pearson J. pointed out 
that each of these reasons loses most, if not all, of its force when 
applied to reports of foreign judicial proceedings. ‘‘ As regards 
English proceedings, it is desirable to have a simple tule, and it is» 
not unreasonable to say that all persons living in England have a 
real interest in, and are concerned with, anything that happens in 
any part of the country in the administration of the law in any of 
their courts. But it would be extravagant to say that the citizens 
of England have a real interest in, and are concerned with, the 
adjudication of some trivial and purely personal dispute in some 
minor court on the other side of the world.” Nor did he think it 
practicable to limit the privilege claimed to the courts of Western 
Europe or to some other category of courts which satisfied 
minimum standards of justice. Apart from other difficulties, it 
would not, he thought, be in accordance with international comity 
for our courts to decide whether or not a foreign trial is genuine or 
properly conducted. 

Having rejected the defendants’ broad contention, Pearson J. 
then had to consider their narrower contention that the report 
published by them was privileged in the special circumstances of 
the case. Here the defendants were more successful. Though there 
was no authority directly in point, an historical examination of the 
cases established, he held, that “‘ originally and in principle there 
are not many different kinds of privilege, but rather for all privilege 
there is the same foundation of the public interest.” Upon this 
broad principle, he thought that if it was in the public interest hat 
some foreign judicial proceedings should be reported in the English 
Press, then the report would be privileged. 

The case which lent most support to this view was Perera v. 
Peiris,? where it was held, on appeal from Ceylon, that the publica- 
tion in a newspaper of an extract from the official report of, a 
Commission appointed to inquire into allegations of bribery on the 
part of certain members of the Ceylon State Council, was privileged 
on the broad ground that the public interest was served by publica- 
tion. It was said there that whereas in the case of judicial and 
parliamentary proceedings the nature of their activities conclusively 
establishes that the public interest is served by reports of their 
proceedings, in the case of other bodies the status of the body is not 
in itself conclusive, but regard must be had to the subject-matter of 
the particular report. Applying this reasoning to the case before 
him, Pearson J. held that a fair and accurate report of foreign 
judicial proceedings satisfied the requirement o “ status ” and 
that the subject-matter of the report was of legitimate and proper 
interest to the English public because of its connection with the 
administration of justice in England. The particular words 
complained of were not unrelated to this legitimate interest, since 


2 [1949] A.C. 1. 
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~~ '* they supplied an explanation of the motive for which Hume, 
” according to his confession, had killed Setty. 
The judgment of Pearson J. is certainly not lacking in judicial 
valour, and it is pleasant to read a judgment in a case of first 
-impression founded so openly on general considerations of public 
advantage. Opinions on the merits of this extension of privilege at 
common law are likely, however, to be divided. Though it is 
undoubtedly true, as he said, that the broad foundation of all 
privilege (and fair comment) is the public interest, this has not 
generally been interpreted by the judges to mean that a person 
supplying information of legitimate concern to others is, on that 
account alone, entitled to protection. A purveyor of information 
has ordinarily been required to show further that he was under a 
legal, moral or social duty to communicate the information or shared 
a legitimate common interest in the subject-matter of it with those to 
whom he communicates it. The only two exceptions to this further 
requirement so far recognised by the courts are reports of parlia- 
mentary and judicial proceedings, where the nature of the proceed- 
ings reported has been held in itself to establish that the public 
interest is served by publicity. Reports of public meetings are not 
privileged at common law. The effect of this requirement of duty 
or common interest has been to keep the scope of privilege within 
reasonable bounds and to provide a sensible criterion of whether the 
public interest is really served by protecting an honest communica- 
tion. Though public interest has been the ultimate criterion, it is 
fair to say that the predominant approach has been to ask whether 
ineqnvenience would be caused by denying protection to a 
communication, rather than whether a legitimate interest is served 
by publication. 

It is therefore a little disturbing to find an extension of qualified 
privilege justified on the broad ground of legitimate public interest. 
Perera v. Peiris, on which Pearson J. placed most reliance, was an 
appeal from Ceylon, turning on Roman-Dutch law; though English 
cases were referred to, the Judicial Committee did not purport to be 
stating English law. Nor do the other two cases cited by Pearson J. 
lend much support to such a broad rule. In Com v. Feeney, it is 
true that a newspaper account of a report by an inspector of 
charities under the Charitable Trusts Act was held to be privileged 
as being of public interest; but the dictum of Tenterden C.J. applied 
in that case, that “a man has a right to publish, for the purpose of 
giving the public information, that which it is fit and proper for the 
public to know,” has been held to be too wide.‘ And the decision 
of the Court of Appeal in Allbutt v. General Council of Medical 
Education and Registration® that a report of its proceedings 
issued by the Council was privileged, was based, not merely on the 


8 (1863) 4 F. & F. 18. 
4 See Buckley L.J. in Adam v. Ward (1916) 81 T.L.R. at 304. 
5 (1889) 28 Q.B.D. 400. 
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ground that it was of legitimate interest to the public, but also on 
a finding that the Council was under a duty to inform the public of 
the grounds for its decisions. 

It is thought that Pearson J. attached undue importance, in 
Webb’s case, to the question whether the subject-matter of the 
report was of legitimate interest to the English public. Had Hume 
made his confession in a book or article, explaining his motive in 
the same way, this would equally have concerned the administra- 
tion of justice in this country; yet it is clear that this interest 
alone would not afford any protection to a person who published it. 
Why should the fact that the statement is made in the course of 
foreign judicial proceedings alter the position? Pearson J. himself 
held that the general public interest in foreign trials does not 
warrant any general rule of privilege. It can hardly be said that 
the circumstance in Webb’s case that Hume made the statement 
in the course of a trial provided any special guarantee of truth. 

The scope of qualified privilege for fair and accurate newspaper 
reports has, of course, been greatly extended by statute, and the 
Defamation Act, 1952, following the recommendations of the Porter 
Committee, now gives protection to reports of the proceedings of 
Commonwealth and international courts. The Porter Committee, 
though inclined to the view that reports of the proceedings of some 
foreign courts should also enjoy qualified privilege, thought it 
impossible to put forward any criterion of general application 
which would limit it to courts which maintain a standard of justice 
and observe a procedure which would justify protection.* It seems 
to have been assumed by the Committee that there would be no 
privilege at common law. It is, of course, not easy to justify an 
arbitrary distinction in this matter between Commonwealth and 
foreign courts, and some may think that a limited extension of 
privilege to reports of foreign proceedings, such as Pearson J. 
favoured, is therefore to be commended. But a statute which 
amends the common law is not always a proper basis for analogical 
reasoning. The example of trade union immunities springs to 
mind. If a statute marks out, sometimes in an arbitrary way, the 
limits of an exception to a common law rule founded on good 
sense, it is no function of the courts to extend the common law by 
analogy to the statute. 

In Webb’s case the report was held to be privileged because of 
its connection with the administration of justice in England. 
Pearson J. envisaged other cases where a report would similarly be 
privileged because of some “special connection with English 
affairs.” One imagines that the trials following the Drummond 
murders in France some years ago would have satisfied this 
requirement. Sometimes, he thought, a report of foreign judicial 
proceedings will have such intrinsic world-wide importance that it 
would be privileged without any special English connection. (The 
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Eichmann case?) Indeed, if we accept the general Teasoning on 
which the decision is based, privilege can hardly be confined to 
reports of judicial proceedings alone. ‘The notion of “ status ” 
which Pearson J. adopted from Perera v. Peiris is apt to cover 
many other public bodies. He even went so far as to ask rhetoric- 
ally whether there could be a plea of “ fair information on a matter 
of public interest ’? co-ordinate with the plea of “ fair comment on 
a matter of public interest.” The Press would certainly welcome 
such a plea. But it can hardly be said that Webb’s case has 
established it, though it leads in that direction. 


Doveras PAYNE. 


Potyeamous MARRIAGES AGAIN 


Sowa v. Sowa * exemplifies again the injustice wrought by the rule 
that English courts cannot give any matrimonial relief in respect 
of marriages which at their inception are potentially polygamous 
even if they remain actually monogamous.? The parties were 
educated persons domiciled at all material times in Ghana; the 
appellant was visiting that country in September 1955, when he 
became engaged to the respondent, who was a teacher. In October 
1955 the appellant resumed his residence in England. In 
November 1955 a proxy marriage was celebrated in Ghana; this 
was shown by expert evidence to be a valid, though potentially 
polygamous, marriage according to the customs of the tribe of Ga, 
to which the parties belonged. At the time of the engagement, 
however, the appellant had given the respondent a ring and a Bible. 
Expert evidence showed the significance of this in tribal law to be 
that the appellant promised to convert the potentially polygamous 
marriage into a monogamous marriage—either in church or before a 
registrar.® In January 1956 the respondent joined the appellant in 
Enpland and began to live with him as man and wife without 
insisting on performance of any ‘‘ conversion ceremony.” The 
appellant persistently refused to implement his promise when 
pressed to do so. Eventually, in January 1960, the respondent 
obtamed an order (on the ground of desertion) from the Liverpool 
stipendiary magistrate awarding to her maintenance for herself and 
the child of the union and custody of the child under the Summary 


1 [1960] 3 All E.R. 196 (Div.Ct.); [1960] 8 W.L.R. 788. 

2 Hyde v. Hyde £ Woodmansee (1866) L.R. 1 P. & D. 180; Risk v. Risk [1951] 
P. 60. cj. Baindail v. Baindatl [1946] P. 122 (0.A.) approving Srint Vasan 
v. Srini Vasan [1946] P. 67. These decide simply that if a man domiciled ın 
a country permitting polygamy there contracts a valid polygamous marriage, 
he has the status of a married man according to his domiciliary law and 
cannot subsequently contract a valid marriage in England during the sub- 
sistence of the prior marriage. For a case where the marriage was at its 
inception monogamous but could have later become polygamous (which never 
happened) and relief was granted, see Mehta v. Mehta [1945] 2 All E.R. 690. 

3 See also s. 44 of the Marriage Ordimance of 1884 (c. 127 of the Laws of the 
Gold Coast, 1951, revised). 
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Jurisdiction (Separation and Maintenance) Acts. The appellant 
appealed against this order: the magistrate had proceeded on the 
footing that the marriage was valid and it apparently had not been 
argued before him that the marriage was caught by the rule in 
Hyde v. Hyde * and therefore could not give rise to the “ remedies, 
the adjudication, or the relief of the matrimonial law of 
England.” © 

Their lordships unanimously, though with great reluctance,° 
allowed the appeal. It was considered that both the Srini Vasan * 
and Baindail ë cases were beside the present point and that the 
decisions in Hyde °? and Risk ° clearly stood in the respondent’s 
way. Lord Merriman P. examined at length the wording of the 
sections of the Acts on which the respondent had relied and 
concluded that they were provisions made in favour of a mono- 
gamously married woman against her husband and in respect of 
people who could be described as children of the marriage.™ 
Marshall J. regretfully rejected an argument to the effect that it 
was possible for the court to regard as a married woman for the 
purposes of the Summary Jurisdiction (Separation and Mainten- 
ance) Acts, 1896-1949, any woman married in a valid sense, 
whether monogamously or polygamously, even though it was not 
possible for the purpose of obtaining relief in the High Court.** In 
giving leave to appeal to the Court of Appeal the learned President 
remarked: “ if the same law did not apply in matrimonial issues in 
magistrates’ courts as applied in the High Court we should arrive 
at the absurd position that in a cruelty case a petition could be 
brought for divorce, and in a desertion case after three yeags a 
petition could be brought for divorce on the ground of desertion 
supported by magistrates’? court orders made in the jurisdiction 
which would be peculiar to them, though denied to the Divorce 
Court.”? 13 


4 Supra. s 

5 (1866) L.R. 1 P. & D. 180, at p. 188, per Lord Penzance. 

e In an earlier attempt to get some money from the appellant, the respondent 
had brought affiliation proceedings agamst him and he had put up the defence 
that the appellant was validly marned to him according to tribal custom. 
The magistrates thereupon adjourned the case. Their lordships not unnaturally 
felt that it was most unmeritorious for the appellant now to get off scot-free 
by putting up the volte-face defence that he was not married to the respondent 
at all. 
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11 [1960] 8 All E.R. at pp. 200-201. Bee, however, s. 16 (1) of the Matrimonial 
Proceedings (Magistrates’ Courts) Act, 1960, for a definition of the wider 
class of children over whom the courts are to have jurisdiction. 

12 [1960] 3 All E.R. at p. 204. 13 Ibid. 
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In the present state of the law it is impossible to see what other 
conclusion their lordships might have reached. It is interesting to 
speculate on what would have been the prospects of success had the 
respondent sued the appellant for breach of promise to go through 

. the “ conversion ceremony.” It is clear that the Tespondent went 
through the proxy ceremony believing that the appellant would 
implement his promise; he was at no material time married to 
another woman and there appear to be no difficulties surrounding 
the corroborative evidence which would be required. Given that 
the contract was by its proper law more than a mere contract to go 
through a ceremony of monogamous marriage together but was an 
agreement to become one another’s spouses in the monogamous 
sense, that is to say, to become in the English sense, husband and 
wife with all that that should entail,!* it is difficult to see why the 
respondent should be prevented from recovering substantial damages 
because she already possessed the status of wife of the respondent 
according to their domiciliary law. But for the fact that the 
respondent must have known that she had entered into a marriage 
of a polygamous character and had been unwise enough to live in 
England with the appellant as man and wife before insisting on the 
“ conversion ceremony,” one might be tempted to suggest that the 
husband’s unmeritorious conduct justified an award of exemplary 
or vindictive damages against him. 

The case reveals how desirable would be legislation to permit 
the courts to give relief where the marriage is actually monogamous 
although potentially polygamous.** It shows, too, how very 
fortunate was the petitioner in Ohochuku v. Ohochuku 2" to have 
gone through a form of marriage in England. 


P. R. H. Wess. 


e PRIVACY AND THE PRESS 


How far does the law protect an individual’s privacy? The 
question of privacy is discussed frequently in public, but is rarely 
raised directly in the courts. However, the problem has been 
raised indirectly in the recent Court of Appeal decision Williams v. 
Settle.? 

The defendant was a professional photographer and was engaged 
by the plaintiff to take photographs at his wedding. This was done 
satisfactorily. Two years later, when the plaintiff’s wife was 
expecting the birth of a child, her father was found murdered, and 
14 By s. 2 of the Evidence Further Amendment Act, 1869. 

15 See Kremezi v. Ridgway [1949] 1 All H.R. 662 at p. 664, per Hilbery J. It is 
assumed that the proper law would give a right of action for the breach. 

16 Of. Family Allowances and National Insurance Act, 1956, s. 8. 

17 [1960] 1 E.R. 253; Webb (1960) 28 M.L.R. 827; Griew (1960) 9 I.0.L.Q. 
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the matter attracted much publicity. Representatives of two 
national newspapers swooped down upon the photographer and 
persuaded him to sell, without authority, certain photographs of 
the wedding group to them. One such photograph was published 
prominently in the two newspapers a few days after the plaintiff’s 
child was born. 

The plaintiff obtained an apology from the Press Council, £52 
10s. damages and costs from the Daily Ewpress and an apology and 
undertakings from the Daily Mail, and he also brought an action 
against the photographer for infringement of his copyright in the 
photographs. The photographer eventually admitted that the 
copyright in the photographs was in the plaintiff and the county 
court judge awarded him £1,000 damages including a sum of 
vindictive or punitive damages because of the scandalous behavi- 
our of the defendant. The Copyright Act, 1956, specifically 
provides that punitive damages may be awarded where the circum- 
stances so justify. Upholding the award of punitive damages, the 
Court of Appeal emphasised that this might act as a warning to 
those who were prepared to invade the confines of one’s privacy. 
Thus Sellers L.J. stated: “. . . one matter, among others, justify- 
ing heavy damages is that they may well hold the defendant up as 
an example to the community, that is to say, that they may act as 
a deterrent to others who are willing to supply to the Press 
information which they know is going to be used in a manner 
which will be so hurtful and distressing to the people involved.” * 

One of the matters objected to by the defendant was that the 
judge, in awarding damages, wrongly took into consideration *the 
suffering of the plaintiff’s family, and in particular the terrible 
shock to the plaintiff’s wife coinciding, as the publication did, with 
her own confinement. The Court of Appeal was unable to accept 
this argument and stated that the suffering to the wife was part of 
the damage suffered by the husband: “‘. . . there is no reason why 
the distress caused to the wife should not be regarded as part of the 
injury suffered by her husband. The mere fact that injury was 
caused to the wife was itself distressing and injurious . . . to the 
husband.” * 

This decision is to be welcomed, although the value of the case 
to those anxious to see the development of a legally protected right 
of privacy is limited. The method of awarding damages for injury 
to a number of interests provided that at least one legally protected 
interest is invaded is not unknown in English law. If a property 
right is infringed damages may be awarded not only for the 
immediate injury to the property right but also for the invasion of 


2 g. 17 (8). 


3 [1960] 1 W.L.RB. 1072, 1081. See aleo p. 1088, per Willmer L.J. 
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privacy which flows from the invasion of the protected right.” 
Thus in this case the damages reflected an award not only for the 
infringement of copyright but also for the suffering to the plaintiff 
and his wife and possibly the family. However, if there is no 
.invasion of a property right, or injury to reputation within the area 
of the tort of defamation, a separate action for invasion of privacy 
probably cannot be maintained.* If this is the state of the law, 
then one can see why the Court of Appeal was prepared to award 
the husband damages for his wife’s suffering. She could not have 
maintained any successful action, since she did not own the copy- 
Tight in the photographs. But even the husband’s remedy might 
easily be negatived in the future. Ownership of copyright in 
photographs may be based upon agreement,’ and it is a simple 
matter for photographers to have a short condition on the back of 
their agreement forms (if these are used) stating that the copyright 
shall vest in the photographer. Few members of the public, even 
if they read such a condition, would query it. If this were done, 
then on the facts of Williams v. Settle neither the wife nor the 
husband would have a remedy. But the behaviour, surely, is just 
as scandalous, and the invasion of privacy just as great. 

In our modern society the insatiable curiosity of the mass media 
organisations, newspapers, magazines, radio, television and the 
cinema, is such that the ordinary citizen is ever aware of the 
possibility of unwanted, undesirable and damaging publicity. It is 
so easy for those seeking information to step over the bounds of 
discretion and decency and cause substantial damage to the 
indiyidual. Organisations such as the Press Council, which attempt 
to control irresponsible behaviour, serve a useful purpose, but they 
are not always as effective as they might be. An apology is not 
usually as satisfactory as pecuniary recompense; nor is it as great 
a deterrent. 

Surely it is time it was realised in this country that it is 
necessary for certain interests in privacy to be protected legally, 
and not confine this protection to parasitic damages arising out of 
defamation and damage to contract or property rights. The law 
must expand to meet new problems as was pointed out by Warren 
and Brandeis in their classic pioneer article: ‘* That the individual 
shall have full protection in person and in property is a principle as 
old as the common law; but it has been found necessary from time 
to time to define anew the exact nature and extent of such 
protection. Political, social and economic changes entail the 
recognition of new rights, and the common law, in its eternal 


5 e.g., Gee v. Pritchard (1818) 2 Swan. 402; Thurston v. Charles (1905) 21 
T.L.R. 659. 

6 Dochrell v. Dougall (1800) 80 L.T. 556; Sports and General Press Agency 
Lid. v. ‘* Our Dogs”’ Publishing Co. Ltd. [1016] 2 K.B. 880, affirmed [1917] 
2 K.B. 125 (C.A.); Tolley v. Fry [1080] 1 K.B. 467, 478, per Greer L.J. 

7 Copyright Act, 1956, s. 4 (5). 
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youth, grows to meet the demands of society. Thus, in very early 

times, the law gave a remedy only for physical interference with 

life and property. . . . Gradually the scope of legal rights 

broadened; and now the right to life has come to mean the right to 

enjoy life—the right to be let alone; the right to liberty secures the. 
exercise of extensive civil privileges; and the term ‘ property’ 

has grown to comprise every form of possession—intangible as well 

as tangible.’ 8 


Certainly it would be very difficult to attempt to delimit those 
interests in privacy which should be protected and those which 
should not, but this is no excuse for not dealing with the problem 
at all.° The courts in many of the States in the U.S.A. have paid 
homage to the Warren and Brandeis article and have attempted to 
work out their own rules and standards to protect the right of 
privacy. In New York legislation was introduced as far back as 
1908, and a large body of case law has developed since then. 

The English courts, if they wish, could introduce quite boldly a 
legally protected right of privacy, for there has been little considera- 
tion of this problem in the higher courts.’° However, the judiciary 
usually prefers to introduce change through gradual extension of 
existing law. Even this is possible, by developing the tort of 
‘‘ wilfully doing an act calculated to cause physical harm ” which 
lies dormant in the reports of Wilkinson v. Downton ™ and Janvier 
v. Sweeney, and also by using the tort of negligence (which lies 
also for an intentional act). 

Failing any positive development by the courts, it is possible to 
introduce legislation to define certain protected interests of* the 
individual and lay down some standards upon which the courts 
could mould the law. ‘This is a topic where a comprehensive 
research programme on the American progress in this matter would 
help the English Law Reform Committee if it were Tequired—agq it 
certainly should be—to deal with the problem.*® However the 


8 “ The Right to Privacy '’ (1890) 4 Harv.L.R. 193. 

9 The literature on this topic in English legal periodicals 1s sparse. But see 
‘Winfield, ‘‘ Privacy ’’ (1981) 47 L.Q.R. 28, and two articles on the laws of 
Germany, Switzerland and France at pp. 208 and 219. 

10 Cf. the attitude of Danckwerts J. m Bollinger v. Costa Brava Wine Co. Ltd. 
[1960] 1 Ch. 268, 288. ‘‘ But the law may be thought to have failed if it can 
offer no remedy for the deliberate act of one person which causes damage to 
the property of another. There are such cases, of course, but they occur, 
as a rule, when the claims of freedom of action outweigh the interests of 
other persons who suffer from the use which a person makes of his own 
property.” 

[1897] 2 Q.B. 57. 

[1919] 2 K.B. 316 (C.A.). 

There is an excellent summary of the American cases by Dean Prosser in 

‘t Privacy ” (1960) 40 California Law Review 883. South Africa appears to 

be moving towards a doctrine of privacy. See: O'Keefe v. Argus Printing 

and Publishing Co. Lid., 1954 (8) B.A. 244—holding that the unauthorised 
publication of a person’s photograph is capable of being a tort. Cf. Kidson 

v. S.A. Associated Newspapers Ltd., 1957 (8) 8.A. 461. 
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vested interests of the Press would react strongly, no doubt, against 
any attempt to introduce legislation, since the freedom of the Press 
would be threatened.“ But the time must come when the freedom 
of the Press is circumscribed so as to recognise a right of privacy 
for the individual.*5 


GERALD DWORKIN. 


14 Cf. the Press condemnation of the Tucker Committee Report on Proceedings 
before Hxamining Justices (1958) Cmnd. 479. 

15 The Royal Commission on the Press ((1949) Cmd. 7700, paras. 642-648) con- 
sidered the problem concerning the intrusion of orters and Press photo- 
grophers into the privacy of mdıvıduals, and stated t it would be extremely 

i t to devise legislation which would deal with the mischief effectively 
and be capable of enforcement. But difficulty must not be an excuse for 
inactivity | 


REVIEWS 


Anatomy or Prison. By Huem J. Krarr. [London: Hutchinson 
& Co. (Publishers) Ltd. 160 pp. 18s. net.] 


Tms book is a popular account of the English prison system as it exists 
today. It brings out the essentials of the situation; concentrating on those 
aspects which have been most under discussion by recent students of penology 
and have been passed upon in the continuous debates on crime and prison 
reform which are so much a feature of the present times. The author who 
has for a substantial period been Secretary of the Howard League for Penal 
Reform, is well qualified both by virtue of his official position and by his own 
personal and practical studies of the problems under discussion to provide an 
appreciation of the state of our prisons, which indeed he does in a clear and 
informative way. 

By virtue of his position Mr. Klare ig naturally in close touch with the 
important research work which is now going on into many aspects of penology, 
and is thus able to bring to the attention of his readers many of the latest 
ideas and proposals in this exciting field of work. Moreover he has not been 
content with a merely theoretical or administrative approach to these problems, 
but has made personal contacts with many of those who have become involved 
in the meshes of the criminal law whether as its victims or as its adminis- 
trators. He is thus able to bring to bear a practical understanding—nonethe- 
less sympathetic—of the problems involved, and thug adds very much to the 
life and reality of his book. 

The volume falls into five parts. In the first, “a view of prison,” he 
underlines the concept of prison which is conventionally held in society as a 
place of punishment and contamination, and shows how the historic prison, a 
place of evil and sordid life, essentially follows from this concept. HÈ then 
indicates that there is another concept of prison as a place of reform and 
even of education which has been gathering adherents. He will study the 
“anatomy of prison” today in the light of the gradual displacement of the 
first concept by the second. 

The second and longest section of the book is concerned with the com- 
munities who live in prisons. Indeed Mr. Klare’s approach to the problem is 
very much coloured by the modern sociological concept of the group; as is 
underlined by his short bibliography, in which he lists only works which are 
concerned with this aspect. Nevertheless for the purpose of his analysis of 
the position of the prisoner he puts his reader into the shoes of a convicted 
criminal being taken to a local prison in a Black Maria, and then follows out 
his life for the period of an eighteen-month sentence. However, the group 
aspect comes out in a shrewd appreciation of “inmate participation” which 
has been attempted by some progressive governors in recent times. Some 
prisoners are very cunning and there are always those who are ready and able 
to play up on such attempts, and mislead the authorities into thinking that 
they are securing the backing of “ prison public opinion,” a real force, though 
difficult to enlist “constructively and fruitfully.” One might call this a 
typical Klare point. The most interesting part of this section however is 
Mr. Klare’s account of the administrative staff of the prisons. The modern 
prison officer, old warder writ large, is a much changed individual and still 
changing. The Norwich experiment embodies an attempt to enlist the 
sympathetic co-operation of these officers in the work of reforming and 
re-educating the prisoners. This is a constructive idea which has made an 
instantaneous appeal to the enlightened public, but it is understandable that it 
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is difficult “to sell” it to the older type of prison officer, and Mr. Klare 
understandingly indicates how very much team work is necessary right down 
from the Prison Commissioners through Governors, Assistant Governors, 
Chief Officers to the men on the ground, if such experiments are to be 
successful. The work of the prison officer is tedious, frustrating and not 
without danger. Hig position has received all too little attention, and Mr. 
Klare’s sympathetic description of it should do much to put it into proper 
perspective. One important point which he brings out is the quite unsatis- 
factory scheme of promotion, which must act as a brake on incentive. It is 
one of the great virtues of this book that an attempt is made, often it must be 
admitted altogether too cursorily to have much value, to look at the work 
which is done in the prisong from the point of view of each of the types of 
administrator engaged in it, whether general or specialist. 

The work of most, if not all, of the members of the prison staff is carried 
on under conditions of considerable strain. ‚An effective discipline is 
obviously essential—in Mr. Klare’s opinion this is normally altogether too 
anthoritarian and militaristic—and this must make it particularly difficult to 
establish the conditions for curative work. At the same time the more 
cunning prisoners are always on the watch for weaknesses and mistakes—* all 
prisoners watch all the staff all the time”—and “ attempts are made to exploit 
these.” Moreover in Mr. Klare’s view the relationship between the higher 
officers and the rank and file ig not altogether satisfactory in some of the 
prisons. These matters are obviously of substantial importance and it is 
valuable to have them brought into the field of discussion. 

Part III, which is entitled “Individuals in Jail” is really just a continu- 
ation of Part II. It contains further case histories and it ishere that Mr. Klare 
discusses the position of the higher officers and the specialists. A good point is 
made in relation to the Governor whose qualities of leadership are really 
the linchpin of the whole business when it is pointed out that in large modern 
overcrowded jails he is inevitably forced into the role of an administrator, 
80 that the essential personal touch is lost. 

In Part IV Mr. Klare discusses a number of “ Prison Problems.” Of these 
discipfine has already been mentioned. A corollary of this is of course the 
power complex which inevitably builds up among the staff, in the larger prisons 
particularly. The converse of this is irresponsibility among the prisoners, which 
is exactly the opposite of what thelr re-education requires. It is not easy to 
see how this can be altogether avoided. Mr. Klare who is a strong advocate of 
small prisons thinks that in a small community a rather more democratic 
relafionship would be attainable. 

Some of the other problems which he discusses are common form in the 
recent literature but Mr. Klare’s views on them are often refreshingly 
individual. ‘On rewards and punishments in prison he has not much to say; 
except that the much-debated question of whether flogging should be preserved 
as a punishment for attacks on warderg might solve itself in the small prison 
which he advocates The prison officers themselves strongly support it, and 
at a time when it is so important to enlist their active co-operation in the 
rehabilitation of prisoners it would be a pity to antagonise them by abolishing 
a form of punishment which they think essential. There is obviously an 
incompatibility between the duty on the prison officer of having to flog a 
prisoner and having to carry out the programme of the Norwich system and 
this may in the end persuade the officers themselves that they would be better 
without this form of punishment. 

A good deal of attention has recently been focused on the provision of 
work for prisoners, and the Home Secretary has appointed a committee to 
make recommendationg on the subject. Mr. Klare argues that while this is 
good we ought not to expect too much from it. He does not think that 
“forcing a man to work will bring about any positive changes ... in hig 
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personality,” so that “work should not be relied upon to be the main 
rehabilitative instrument.” 

In a penetrating section entitled “Love and Isolation” Mr. Klare puts his 
finger upon one of the main weaknesses of the prison system. A substantial 
proportion of prisoners are men whose inability to face the realities of 
existence in the world has led them to commit criminal offences. The 
“ estrangement from reality” of such a person in prison is likely to become 
even greater, for any “good personal relationships” which he may have are 
likely to wither in an atmosphere which does not encourage visits or even 
letter writing. In these respects we are far behind some South American 
states where wives are allowed to stay with their husbands in prison for short 
visits, or better still in Sweden where prisoners are allowed to go home on 
leave. 

In his final section Mr. Klare develops his ideas for a “pattern of the 
future.” Starting from a point which has received a good deal of attention in 
recent years, that the great majority of convicted criminals do not offend 
again, a figure which he puts at 80 per cent., though this without furthtr 
analysis may be somewhat misleading, he argues that the crux of the whole 
matter ig the criminal who does offend again, the recidivist who spends much if 
not most of his life in jail. He suggests that these need a great deal more 
individual attention which can only be provided in small well-staffed prisons. 
He therefore proposes that small experimental prisons to take about 150 men 
should be built to which prisoners should be allocated after careful classifi- 
cation, for he wishes to use the best personalities in the rehabilitation of the 
less good. 

The cost of running such a prison would certainly be high—Mr. Klare 
envisages a proportion of one staff to every three prisoners. However, if 
appreciable success were achieved the ultimate saving would obviously more 
than counterbalance the outlay. The great majority of recidivists must 
cost the community at least £1,000 each, quite apart from their lost work, while 
for the worst often the bill must run to £10,000 or more [these are my 
estimates]. Moreover a substantial number of these recidivists are psychepaths 
or sufferers from other forms of psychological disorder which are clearly more 
susceptible of treatment in the small institutions which Mr. Klare advocates. 
In the result therefore the case which he makes ought not to be rejected on the 
score of expense. 

Many then would find this part of the book the most fruitful and creative. 
I have of course only attempted to indicate some of the major points which 
are made in it. Mr. Klare indeed provides a regular blueprint for his ideal 
small prison which should provide a starting point for much fruitful discussion. 
It is very much to be hoped that the present Home Secretary who in these 
matters is a man of vision will see his way to conduct a few experiments on 
the lines suggested. The overall cost would not be great viewed against the 
total expenditure on criminal and penal administration and if a measure of 
success were achieved we should have obtained an important line on the 
solution of that intractable problem the recidivist. 

In continuation of the emphasis placed throughout this book on the work 
of the prison staff Mr. Klare prints in a series of appendices the functions and 
duties of the various grades of staff together with a short note on their 
changing functions. 

C. 


1 Perhaps not really so intractable as is usually supposed, since Professor 
Norval Morris has shown that even after preventive detention an sppreciable 
proportion of prisoners manage to keep straight. See his The Habyual 
Criminal. 
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Joan AUSTIN ALLE ORIGINI DEL Posrrivismo GrurIDIco. By 
ARDUINO AGNELLI. [Torino: Edizioni Giappichelli. 1959. 291 
and (indexes) 4 pp. L. 2,200.] 


Iu Concerto py RIVOLUZIONE NELLA SCIENZA DEL DIRITTO. By 
Mario A. Carraneo. [Milano: Istituto Editoriale Cisalpino. 
1960. 128 and (indexes) 4 pp. L. 1,000.] 


Dr. Agnelli’s volume is No. 7 in a series published by the Institute of Political 
Sciences of the University of Turin; Dr. Cattaneo’s is No. 6 in the second 
series of the Faculty of Law of the University of Milan, and we note that 
two other volumes of this series deal with American jurisprudence, 


index contains over ninety Anglo-American names to some fifty Continental. 
His presentation of Austin is to us somewhat unfamiliar, giving more atten- 
tion than is our wont to Austin’s view of the area outside the province of 
jurisprudence strictly so called. He examines Austin’s Utilitarianism com- 
paring it with the versions of Paley and Bentham. Austin, he observes, like 
the Natural Law school, believed in a fundamental principle of right law, 
although this for him was to be a principle scientifically based on observation 
and induction. On this wider view some possible criticisms of Austin are 
dissolved The Austinian soverelgn is no arbitrary tyrant; he is subject to 
the quite real restraints of the law of God and morality; he has a duty, 
albeit not a legal duty, to conform to the principle of Utility, and, if he goes 
too far in disregarding opinion, his commands will cease to be generally obeyed 
and he will by definition cease to be a sovereign. Perhaps, however, Agnelli 
does not give sufficient consideration to the Hitlerian type of sovereign who, 
disregarding the law of God and morality, succeeds in maintaining obedience 
by a combination of force and propaganda. There are some other points in 
Austin which do not seem to trouble him so much as they trouble some of our 
critics, such as the treatment of a command ag involving a “wish or desire” 
in the commander and the difficulty of finding a determinate sovereign person 
or body in every community. Agnelli considers that Austin was writing for 
his gwn time and he stresses the practical and pedagogic aim which Austin 
set out in the lecture “On the Uses of the Study of Jurisprudence.” All in 
all, this is not merely a valuable book for the Italian readers to whom it is 
addressed; it is an important critical contribution to the history of juris- 
prudential thought. 

Cattaneo is also well acquainted with modern English writings but he is 
concerned with a problem which has troubled other countries more than ours. 
What is a revolution as distinguished from a coup détat, a constitutional 
change of government, or a “pacific revolution” (where a body which has 
come to power constitutionally uses its power to make fundamental changes 
in established institutions)? What exactly is meant by a de jure government 
and a de facto government? And, above all, what, for legal theory, is the 
juridical basis of the law of a country after a revolutionary government has 
established itself? Cattaneo expounds and criticises the views of many 
writers of different theoretical schools, idealist and positivist, fascist and 
Marxist, as well as giving his own answers in which he favours the posil- 
tivists and the dependence of validity on effectiveness. His view implies 
that a revolution changes, or at least sets on a new basis, the whole “ ordina- 
mento giuridico.” The change, of course, may be little more than a notional 
one; our Revolution of 1688 made no marked change in the substance of 
English private law or break in the continuity of its development. As indeed 
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Cattaneo observes, in most revolutions most of the rules of the old system 
(often, all except constitutional rules) pass unaltered into the new. There 
can, however, be problems of succession, as when revolutionary Russia 
declared pre-revolution laws valid “provided they did not conflict with 
revolutionary consciousness and the sentiment of justice” or when post-war 
Italian lawyers have had to consider which of the fascist laws are abrogate 
by incompatibility with the new Constitution. Cattaneo touches on these 
points but does not go into detail, nor does he discuss the important problems 
of state succession in international law. Perhaps he will take them up in a 
later work. His present book within the limits he has set himself is clear 
and informative. 


A. H.C. 


Preston AND Newsom’s RESTRICTIVE COVENANTS AFFECTING FREE- 
HOLD Lanp. By G. H. Newsom. Third edition. [London: 
Sweet & Maxwell, Ltd. 1960. xxix and 278 pp. (including 
appendices and index) £8 8s. net.] 


Tar first and second editions of this work have successively been relied on by 
practitioners as the best available textbook on a subject which has increased 
in importance with the lifting of wartime restrictions and with the shift in 
emphasis to private building. Moreover, with a high proportion of land which 
could usefully be employed for building subject to a prohibition arising from 
planning control, land not so sterilised is increasingly prized and private 
restrictions attached to it become correspondingly more irksome. The last 
ten years have seen a striking revival of the exercise of the jurisdiction under 
subsection (1) of section 84 of the Law of Property Act, 1925, to discharge or 
modify restrictive covenants. This jurisdiction of the Lands Tribunal is 
dealt with in Chapter 7 of the third edition which has been entirely rewritten 
and this chapter, particularly when consulted in conjunction with the editor’s 
useful casebook The Discharge and Modification of Restrictios Covenants, 
provides a reliable guide for those called upon to advise on the prospect of 
success of an application under the subsection. 

This jurisdiction can be seen to have been somewhat sparingly exercised 
and as the editor points out there has been a tendency among practitioners to 
underestimate the usefulness of the alternative jurisdiction of the High 
Court under subsection (2) of section 84 The small amount of new authprity 
on the exercise of the court’s jurisdiction is dealt with clearly in Chapter 6, 
which contains useful practical advice on the difficult question of finding the 
procedure most likely to satisfy the court that the application has been brought 
to the attention of the persons with a possible interest in the enforcement of 
the covenants. 

In the second edition the editor adopted the system of adding an excursus 
to certain chapters to give him the opportunity of discussing at length cognate 
but less essential subjects of particular legal interest. This method has been 
abandoned in the third edition, with advantage in the opinion of this reviewer. 
The more important aspects of each excursus have been retained by appro- 
priate alterations to the text with the result that the book is more readable. 

In relation to enforcement proceedings the determinant factor of success 
ig most often the right of the plaintiff to enforce the covenants at all. In 
the second edition the editor expressed in the excursus to Chapter 2 his doubts 
as to the correctness of the decision in Newton Abbot Co-operative Society v. 
Williamson [1952] Ch. 286, that a plaintiff to whom had been expressly 
assigned the benefit of a covenant not annexed to any land was entitled to 
succeed if he could show an intention to benefit his land even though the 
evidence by which he could show this was outside the language of the instru- 
ment containing the original covenant. These doubts were shared by many 
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practitioners and in 1955 when the second edition was published the general 
expectation was, as the editor suggested, that the point was likely to be tested 
before long in the Court of Appeal. This has not happened and with the 
passage of the years the probability hag increased that the view expressed in 
the Newton Abbot case will remain the law. The editor maintains his doubts 
in the third edition but has wisely excluded the detailed expression of them 
which was contained in the second edition. The part of Chapter 2 dealing 
with the plaintiffs interest in the land to be benefited by the covenant has been 
greatly improved in the third edition, where a proper emphasis is placed on the 
important decision of Smith and Snipes Hall Farm Ltd. v. River Douglas 
Catchment Board [1949] 2 K.B. 500. 

The editor has rewritten and expanded the part of Chapter 5 in which is 
discussed the resolution of the question of construction whether a covenant 
forbids a single act or the continuance of a state of affairs. This difficult 
subject is not made greatly easier by a consideration of the decided cases and 
this section of the book provides as helpful a guide as is likely to be found. 


Jor Anno. 


Tre ADMISSIBILITY OF CONFESSIONS IN CRIMINAL Marrers. By 
FreD Kaurman. [Toronto: The Carswell Company Limited. 
1960. xviand 158 pp. 45s. net.] 


Mr. Kaufman’s book is a discussion of Canadian practice and he deals with 
English cases only in so far as they have binding or persuasive force in 
Canada. Nevertheless this book holds considerable interest for English 
readers in two ways. First, it contains a number of Canadian cases illus- 
trating the application of principles with which English lawyers are well 
familiar. Secondly, and perhaps more important, Canadian decisions have 
shown up and in part resolved a number of problems which have not arisen in 
England or, where they have arisen, have not been fully worked out. 

What happens if the accused in a preliminary issue to decide whether the 
confession is voluntary is asked questions regarding the truth of what is con- 
tained in the confession? In the leading English authority, R. v. Hammond 
(1941) 28 Cr.App.R. 84, the Court of Criminal Appeal held the accused’s 
admission during cross-examination as to the voluntary making of the con- 
fession that the substance of the confession was true was itself admissible 
evidence of credibility. It was not necessary for them to decide whether it 
was also evidence of guilt. The trial judge (Cassels J.) had seemed doubtful. 
Recent Canadian authority has held that, the object of the voir dire being to 
ascertain whether the confession is voluntary and not whether it is true, to 
hold the accused’s answers against him in the subsequent trial is unfair. 

Supposing a confession is ruled admissible evidence for the prosecution, is 
the defence entitled to use it if the prosecution decide not to put it forward in 
evidence? In Canada the answer is no, this class of evidence is admissible 
only against the prisoner: R. v. Adams et al. (1956) 25 C R. 80. Can evidence 
be offered of the accused’s testimony given in the course of ea previous trial 
upon the same charge? There is very little authority on this since new trials 
on the same charge are something of a rarity in English law. The Canadian 
cases hold that the previous testimony is admissible though the accused elects 
not to give evidence in the later trial. In effect this is making the accused a 
compulsory witness in the later trial although he does not go into the 
witness-box and Mr. Kaufman is very critical of the practice (pp. 129-181), 

These are just a few of the problems discussed in this book. Many other 
matters pertaining to the admissibility of confessions are dealt with. Not the 
least interesting of these is the discussion of the burden which les on the 
prosecution of proving that the confession is voluntary. Mr. Kaufman con- 
cludes (p. 20) that it is not sufficient to show “beyond reasonable doubt” that 
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the confession is voluntary but it must be proved “to the satisfaction of the 
trial judge” and even then the trial judge has a discretion to exclude it, 

The scope of the book is narrow. There is no discussion of the problem of 
admissibility of facts ascertained as a result of an inadmissible confession and 
the principle of confirmation by subsequent fact is left largely undiscussed. 
Important English cases such as R. v. Gould (1840) 9 C. & P. 864; R. ve 
Garbett (1847) 1 Den. 286; R. v. Griffin (1809) Russ. & Ry. 161, and the 
Scottish case, Chalmers v. H.M. Advocate, 1954 S.L.T. 177, are not discussed. 

The problem of whether accusation and failure to deny, or tell-tale denial 
can amount to a confession or corroboration is incompletely dealt with. The 
English cases of Christie v. The King [1914] A.C. 545 and R. v. Norton [1910] 
3 K.B. 496 and some Canadian authorities are dealt with but the civil cases of 
Bessela v. Stern (1877) 2 C.P.D. 265 and Wiedemann v. Walpole [1891] 2 Q.B. 
584 might well have been brought in here and more especially the criminal 
cases of R. v. Feigenbaum [1919] 1 K.B. 481 and R. v. Keeling [1942] 1 All 
E.R. 507. Nevertheless within its rather narrow scope the work is an interest- 
ing and a stimulating one and well worth a more than slight perusal by English 
lawyers. There seems only one drawback. The price of forty-five shillings 
seems rather excessive for a short monograph. 

J. A. ANDREWS. 


Race RELATIONS AND AMERICAN Law. By Jack GREENBERG. 
[New York: Columbia University Press. 1959. viii and 
481 pp. 80s. net.] 


Taz need for a modern treatise on the law of race relations in the U.S.A. has 
been obvious in recent years. The last book on the legal status of the Negro 
in U.S.A. was written twenty years ago. In the meantime, there have been 
tremendous changes in the law, highlighted by the key decisions of the U.S. 
Supreme Court in Shelley v. Kraemer, 884 U.S. 1 (1948) and Brown v. Board 
of Education, 844 U.S. 488 (1954) and 349 U.S. 294 (1955). The first dgcision 
expanded the concept of “ state action” subject to the ban of the Fourteenth 
Amendment against discrimination; it held that courts, as state agencies, were 
banned under this Amendment from enforcing racial restrictive covenants 
although these in themselves were valid as “ private action.” The decisions in 
the Brown case struck down as discriminatory per se the pattern, dominant 
in the South, of providing separate public school facilities for whites and 
Negroes. These rulings, without formally overruling previous decisions, in 
effect changed drastically the meaning of the constitutional principles 
governing the law of race relations. 

Race Relations and American Law, by Jack Greenberg, is a book that fills 
a timely need. It is a comprehensive analysis of the law on white-Negro 
relations in the United States In separate chapters it treats the legal status 
of Negroes in the field of public accommodation and services; interstate 
travel; elections; earning a living; education; housing and real property; 
criminal law; domestic relations law and in the armed forces. The wealth of 
material used is truly imposing. An appendix contains complete citation of 
state laws and local ordinances relating to the subject. An excellent 
bibliography adds to the value of the book as a source of reference. 

The chapter on education contains an excellent discussion of the problems 
arising from the School Segregation decisions in 1954 and 1955 and the 


1 Ite broad title 18 not quite borne out by the contents. The laws specifically 
governing race relations of the Indians are nowhere referred to in the book. 
Tt would be fascinating to test the federal laws and regulations setting up and 
controlling reservations for Indians in the light of the constitutional require- 
ment of equal protection as developed in the case of Negroes, including the 
prohibition of government-imposed distinctions based on race. 


"Jan. 1961 REVIEWS 197 


efforts to implement them in the face of strong opposition in some arens. 
The various legislative and administrative devices developed to delay or 
thwart desegregation of public schools are described, analysed and criticised 
with great lucidity 

Mr. Greenberg does more than state what the law is under the constitu- 
‘tional and statutory provisions and the decisions interpreting them. He is 
fully aware that in the field of race relations the actual situation frequently is 
a far cry from what it should be under the law. He states repeatedly that 
law alone neither creates nor ends a certain pattern of conduct. He devotes 
considerable attention to the extra-legal forces influencing race relations, and 
he describes the result of the interplay of law and social factors in determining 
the status of the Negro minority. 

The author is an advocate of complete equality of Negroes and whites. 
This attitude shows through his discussions of court decisions and his legal 
analysis of situations not yet decided upon. To a large extent, his viewpoint 
ig in line with the trend in decisions of the U.S. Supreme Court. It will be 
interesting to see whether the courts will go along with Mr. Greenberg's 
suggestion that Shelley v. Krasmer be used as authority requiring courts to 
decide any issue involving racial rights in favour of the Negro party because 
otherwise the court’s action, being state action, would result in racial diseri- 
mination. (See example at p. 288.) Throughout the book Mr. Greenberg uses 
his great argumentative skill to provide a legal basis for what he believes to be 
a desirable solution of a given problem. 

Occasionally, Mr. Greenberg refuses to explain a legal problem, obviously 
on the ground that in his opinion it is no longer a legal problem. For example, 
he disposes of the question whether the state has the constitutional power to 
enact Jaws against discrimination by simply stating that there is no question 
about the state having this power (pp. 102, 198); it is not even mentioned that 
this power derives from the state’s police power, which is the power to enact 
laws for the health, safety and general welfare of the community. Hence, the 
book provides little guidance to those who like to get information on the 
constitutional issues involved in various current suits in which the validity of 
state laws prohibiting discrimination in housing is questioned by the assertion 
that the state’s police power does not include the power to limit a person’s 
freedom to dispose of his real property as he sees fit. 

The chapters dealing with discrimination In special fields are preceded by 
a chapter entitled “A legal overview.” This reviewer agrees that an intro- 
dugtion summarising the historical development and setting forth the basic 
legal doctrine governing the law of discrimination ig called for. However, he 
does not find the treatment of the matter in that chapter fully satisfactory. 
The historical sketch should have started with the adoption of the Fourteenth 
Amendment in 1868 rather than with the decision of 1896 establishing the 
separate but equal doctrine, After all, thig doctrine relates to just one aspect 
of the principle of equal protection of the law which the Fourteenth Amend- 
ment established as a limitation upon the states. The chapter might have 
explained the federal system and the bearing it has on the law governing race 
relations. It might have dealt with the relationship of the Fifth Amendment, 
banning, through its due process clause, discrimination by federal authorities, 
to the equal protection clause of the Fourteenth Amendment, addressed to the 
states. It might have also explained the two meanings of due process 
guaranteed by the Fifth and the Fourteenth Amendments against action by 
the federal and state governments; the book refers sometimes to its sub- 
stantive (6.9. pp. 277, 289), sometimes to its procedural, meaning (6.g., p. 814) 
without indicating which is meant. 

While some of the chapters dealing with specific problems contain satis- 
factory introductions setting forth the basic legal problems—the chapters on 
election and interstate commerce are outstanding in this respect—this cannot 
be said of the chapter on discrimination in employment where, therefore, the 


198 THE MODERN LAW REVIEW Vox. 4 


lack of an adequate introductory chapter may create difficulties in the minds 
of persons not fully familiar with the American constitutional system. 

The foregoing remarks should not detract from the conclusion that this is a 
publication of outstanding importance and value. It is a scholarly, fully 
documented treatise on the law on Negro-white relations as it stands today, 
written by a man who has mastered the subject. It should be indispensable to®* 
anybody who, for theoretical or practical reasons, wants to deepen his 
understanding of the legal aspects of race relations in the United States. 


PauL HARTMAN. 


Luca, Instrrutions Topay anb Tomorrow. The Centennial 
Conference Volume of the Columbia Law School. Edited by 
Monrap G. Pauusen [Columbia University Press. London: 
Oxford University Press. 1960. xiv and 889 and (index) 
6 pp. 48s. net.] . 


Tae conference marking the Centennial of the Columbia Law School held in 
New York in 1958 brought together, we are told in the introduction to this well 
set-up volume, thirty leading judges, law teachers, practising lawyers, and 
legislators to discuss the future of American legal institutions. The book is 
composed of the main papers of the conference and commentaries on them 
by other speakers. Lord Denning, the chief English guest speaker, surveys 
old ground in a perceptive and readable way in a short paper entitled 
“ Legal Institutions in England Today and Tomorrow,” and Professor Graveson 
and Mr. D. W. Bowett supply comments. There are seven other substantial 
papers, with accompanying commentaries, concerned with the operation of 
legal institutions rather than with developments in specific areas of the law. 
For the English reader there is much to be learned, directly and by impli- 
cation, of the present state of American legal institutions from these 
contributions. 

A great deal of attention is given to the legislative process, which the 
Columbia Law School has treated ag meriting great attention and respect, 
much more go than have law schools generally (p. 68). The School’s Legislative 
Drafting Research Fund has apparently forwarded improved legislative 
drafting and left its mark on the form of the law. The long paper 
on “The Administrative Process” by Mr. Warner W. Gardner, who has had 
extensive experience of its workings, is one of the most noteworthy contripu- 
tions. Another contributor, referring to administrative agencies engaged in 
adjudication, shrewdly observes (p. 42n.) that for the most part administra- 
tive judges have not “shown themselves to be adept or persuasive expositors 
of principle” and that “ perhaps for this reason, their expositions do not enjoy 
a prestige with the public comparable to that of the courts.” The Cardozo 
Professor of Jurisprudence remarks (p. 197) that “there are sobering over- 
tones for the law schools and for the organised bar” in the thought that “the 
bar is the main source from which the state recruits its official power-holders : 
three-fourths of its elected legislators, the lion’s share of its top administrators, 
all of its judges.” Yet, by contrast to the position in England where the state 
is mot so fond of lawyers, the law schools keep to the tradition of rigorous 
professional and vocational training. 

It might be a mistake to attribute to this training the turgid style which 
marks so many of these pages of patient thought and copious utterance. 
There are many good things to be found in them but the writing almost 
suggests that the author, painfully groping, tentatively thinking, must have 
said them, stumbled upon them, by chance. Perhaps it is the English reader’s 
fault in not being able quickly to adapt to the underlying concepts and thought 
processes back of incompletely co-ordinated statutory provisions and decisional 
law and their exponents, and to remember that “ although his feet are in the 
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muddy road of life, he must keep his eyes upon the stars” (p. 207) and “never 
dream ‘though right were worsted, wrong would triumph’” (p. 819). But 
how little French influence has survived from the days of the Fathers of the 
American Constitution and legal system in the thudding, almost Teutonic, 
periods of American legal writing, how far removed from Kent and Story the 
eremorseless, unrhythmic beat of these sentences with some of the involutions 
but none of the grace of a Henry James. 
W. H. D. Winner. 


FREMDE Emritssz ım MODERNEN JapPaNiscHEN Recut. By 
Waussum Roun, Vol. IV of the Schriften des Instituts für 
Asienkunde in Hamburg. [Alfred Metzner Verlag, Frank- 
furt a.M. and Berlin. 1959. 72 pp. DM.8.80.] 


Tars is an extraordinarily interesting and valuable Httle work. The author, 
a former judge of the Hamburg District Court, is now the head of the German 
Cultural Institute at Tokyo. He writes as an experienced practitioner with a 
sound knowledge of contemporary conditiong in Japan and of German and 
Japanese legal literature and with a good, though merely theoretical knowledge 
of English and American law. The result of his investigations is of impor- 
tance for anybody wishing to understand the present-day overall position of 
the Japanese legal system. It also throws significant light on the relative 
strength and weakness of the common law and the civil law systems and on 
the extent to which occupation policy may succeed in altering the basic rules 
of law of an occupied country. 

Japan has for long been converted to the modern civil law system. After 
a comparatively short spell of French influence it had largely adopted the 
rules of modern German Jaw. In fact, its Code of Civil Procedure had been 
virtually a translation of the German Code and its Civil Code had been very 
strongly influenced by the German Civil Code, except in the realm of family 
Jaw in which native views and conceptions, securing a predominant position to 
the head of the “house,” had continued to prevail until very recently. The 
defeat in the Second World War and the subsequent occupation by U.S. troops 
brought to tendencies favouring the common Jaw—which had had adherents 
among Japanese scholars long before the Second World War—a sudden fresh 
impetus, notwithstanding the fact that the occupation authorities wisely 
refrained from imposing their will by compulsion and relied very largely on 
methods of persuasion by way of discussion and instruction. 

The author traces most lucidly and attractively the various successes and 
defeats suffered by common law tendencies in Japan since 1945. He shows the 
extent to which at least some of the defeats were due to technical oversights 
and the failure to see that any partial reform that takes insufficient account of 
the remaining bits and pieces must necessarily result in fresh difficulties, which 
as such are not experienced under either the new or the old system. On the 
whole, Japanese experience seems to confirm the view that any military 
occupation in the long run is a losing game. 

The author avoids the error into which many contemporary comparatists 
have fallen and never attaches too much importance to rules of substantive 
and too little to rules of procedural law. But one feels that here and there 
he ts inclined to take a somewhat too pessimistic view of the effect of English 
rules on the administration of justice. Thus, his suggestion that the English 
rules of evidence were, if strictly carried into effect, “undeniably apt to turn 
the court into a judicial slot machine” (at p. 61) will be noticed with some 
amusement by anyone with even slight experience of English procedure. 


E. J. Conn. 
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Mopern Forms oF GOVERNMENT. By MICHAEL STEWART, M.A., M.P., 
{[London: George Allen & Unwin, Ltd. 1959. 284 pp. 
21s. net.] 


Mnr. Stewart, whose British Approach to Politics has deservedly earned a high 
reputation, has set himself the more difficult task of writing a short textbook» 
on comparative government. In the words of the blurb, he has attempted to 
describe “both the formal constitution and the actual working of the govern- 
ment in some twenty countries in all parts of the world: the United Kingdom 
and the older and newer countries of the Commonwealth; the U.S.A. and the 
countries of Western Europe; the U.S.S.R. and the smaller Communist 
countries.” It ıs probably fair to assume that the book is addressed primarily 
to adult educational groups and to the sixth forms of schools. In many ways 
the book meets the needs of such readers admirably. It is lucidly and 
attractively written. The author has an aptitude for making concise and 
sensible generalisations about issues that are too often clouded by pomposity 
and vagueness. He has a keen perception of what really counts in politics’ 
and in his comments on the ultimate ends of government he is generally on the 
side of the angels. He sets the constitutions that he discusses in their 
historical and ideological backgrounds, and his chapters on Marxist political 
philosophy and on the elements of similarity to be found in Commonwealth 
constitutions are very helpful. The chapters on Italy and the Scandinavian 
countries include material that is not easily discoverable elsewhere. 

However, the first requirement of a book on comparative government is 
that it should be accurate. And it is in this respect that Mr. Stewart fails to 
come up even to modest expectations. An incomplete exposition of the 
Parliament Acts may be attributable to pressure on space; a statement that 
there are thirty-four judges of the High Court of England is a minor error; 
but it is strange that a former Minister should make the flat assertion that 
delegated legislation “must” be laid before both Houses of Parliament subject 
to the power of annulment, and few readers who are not lawyers will be able 
to interpret correctly the author’s account of appeals from the superior courts. 
If it is surprising that the author treats Ceylon as a republic, it is astonishing 
that he refers to Malaya as part of the “subject Empire.” He is apparently 
unaware of the South African legislation of 1956 relating to the entrenched 
sections of the Constitution and the Cape coloured franchise, and he writes on 
the assumption that appeals still lie from the Union to the Judicial Committee 
of the Privy Council. He is wrong in thinking that the Constitution of 
India does not confer residual legislative power on the Centre. In dealing 
with Switzerland he does not make it clear that the courts have jurisdiction to 
review the validity of cantonal but not of federal legislation. Nor does he ‘ 
ever explain the fondamental distinguishing characteristic of a federal con- 
stitutlon—the allocation of exclusive fields of competence to central and 
regional authorities—although he uses the terms “federal” and “unitary” 
many times. 

So numerous are the inaccuracies that one hesitates to recommend this book 
to university students. It could have been a good book—and can be, for it is 
likely to go into further editions, and the author will then have the opportunity 
to revise the text thoroughly. The inclusion of a bibliography would be 
helpful, if only to acquaint the reader with the sources on which the author 
has thought fit to rely for his factual information. 8. A. pe Semt 


THE GROWTH or INTERNATIONALISM IN ENGLISH PRIVATE INTER- 
NATIONAL Law. By O. Kamn-FREUND. [Jerusalem: at the 
Magnes Press. 1960. 90 pp.] 


Tuese are the Lionel Cohen Lectures for 1960. They are concerned as their 
title indicates with what Professor Kahn-Freund regards as a significant 
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reorientation of the attitude of the English courts when handling problems of 
conflict of laws. Nobody could be better fitted than the lecturer to assess 
the importance and extent of this development, with his continental training, 
his English preoccupation with this branch of the law, and his extensive con- 
tacts and experiences in the U.S.A., where these problems loom so large. 
The result of the study which he has made of his subject is an unusually 
interesting course of lectures which cannot fail to be encouraging to those of 
us who have often felt embarrassed by the rather insular habits of recent 
generations of English judges. 

Professor Kahn-Freund devotes the earlier pages of his first lecture to a 
historical survey of the growth of private international law in England which 
proceeded on what he calls “nationalist” lines, but was untroubled by “the 
great struggle between the nationalists and the internationalists” which took 
place in Europe. He shows however that there was always present a vein of 
liberalism which prevented the adoption of such rales of extreme nationalism 
as that laid down in the U.S. in Hilton v. Guyot, and he then describes in 
seme detail how after the First World War, which seems to have acted as a 
kind of catalyst, this grew in importance till it seems that now it dominates 
the position. 

In the later part of the first lecture he works out his thesis in some detail 
in connection with family law, particularly the recognition of divorce decrees 
granted by foreign courts, though as Professor Kahn-Freund makes clear the 
foundation for the work of the courts has been an increasingly liberal statu- 
tory policy in law making. Naturally in handling this matter he makes 
extensive use of the judgments in Travers v. Holley. 

In his second lecture he deals with conflicts in connection with international 
contracts, which means in practice commercial relationships. In this most 
valuable and constructive analysis he throws clear light on the difficult 
technical problems involved in such cases as The Toni and the Vita Food 
Products case and the difficulties involved for English courts by international 
maritime legislation like the Carriage of Goods by Sea Act, 1924. Even more 
significant is his handling of the line of cases on illegality running from 
Ralli Brothers to the Sethia case, during the course of which he demonstrates 
authoritatively that the latter decision which has of course been much criti- 
cised is within the developing principle of the doctrine of public policy as 
adopted and applied by the British courts in furtherance of international 
friendship. 

In the final lecture Professor Kahn-Freund returns to the field of family 
laws to describe and discuss the working out by our courts of a policy in 
relation to the adoption of children. With accelerating movement across 
national frontiers as a result of military dispositions, and growing inter- 
national trade and industry these problems have acquired a new importance 
and English judges moving into an area where until recently there were not 
even municipal rules have not found it easy to get their bearings when called 
upon to face problems arising out of foreign adoptions. However on the 
whole Professor Kahn-Freund is satisfied that progress has been made. 
“Parliament is beginning to use British Institutions for the purpose of 
preparing the ground for foreign adoptions, and the judges are beginning to 
recognise them.” This he concludes is “symptomatic” of the growth of a 
“desire for international co-operation . . . in Englend, and especlally among 
the English lawyers.” c. 


Terrary-Maxmne Power. By Hans BLIX, PH.D., LL.D. [London: 
Stevens & Sons, Ltd. New York: Frederick A. Praeger. 
414 pp. £4 4s. net.] 


Ir is one of the paradoxes of international law that, although treaties are 
universally accepted as one of the most important sources of that law, 
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confusion reigns in regard to the law of treaties itself. The International Law 
Commission has had the subject on its agenda since its inception, but has made 
slow progress with it. It is also a matter for subtle speculation whether the 
law of treaties—assuming agreement can be reached on its content—should 
itself be enacted in a treaty or in some other form. 

Mr. BHx, a Swedish writer already known for a valuable article on “The 
Requirement of Ratification” (British Year Book of International Law, 80 
(1958), p. 852), is to be congratulated upon having produced a scholarly piece 
of research, albeit in a narrow field. Conceding that the law of treaties has 
three main branches—conclusion, interpretation and termination of treaties— 
Mr. Blix has concentrated on problems connected with the conclusion of 
treaties. “In order,” he says in his Preface, “that a treaty may be validly 
concluded on behalf of a State, two requirements of fundamental importance 
must be met. The first is that expressions of consent have occurred; the 
second, that these expressions shall emanate from persons who are com- 
petent to give them” It is with the second of these requirements that 
this book is concerned. Granted that considerations of space compelled the 
author thus to limit his research, it nevertheless remains true that there are 
certain difficulties in thus distinguishing between competence to give expres- 
sions of consent and the manner in which those expressions are given. Even 
the requirement on which the author concentrates (competence to give expres- 
siong of consent) is found to raise two distinct but interrelated problems. 
The first—to quote the author—is that of “identifying the competent treaty- 
making organ,” and the second is “that of the conditions under which the 
expression of consent given to a treaty may be imputed to the treaty-making 
organ whose agent the individual purports to be.” The second problem is 
one on which so far very little work has been done. For that reason, although 
this problem is inherently less substantial than the other one, Mr. Blix’s 
treatment of it is especially welcome. 

One interesting point which emerges from the author’s study of this question 
is the lack of clarity in regard to the international status of Foreign Ministers, 
and still more of course in regard to the treaty-making capacity of other 
Ministers. International law in this respect still thinks too much in terns of 
Heads of State and diplomatic agents; it has not sufficiently caught up with 
the fact that today these are not the only personalities through whom inter- 
national agreements are made. In a careful study of the famous Ihlen 
declaration Mr. Blix points out that the remarks of the Permanent Court of 
International Justice in regard to that declaration have been misunderstood, 
and the significance of those remarks either grossly exaggerated or unfuly 
minimised. His view is that “the decision is authority for the proposition 
that by his position a foreign minister is competent under international law to 
bind his State by agreements . .. but that the Court took no position in the 
controversy over the international relevance of constitutional provisions 
requiring legislative assent, or countersignature or forbidding the conclusion 
of certain types of treaties” (p. 88). Moreover, the Foreign Minister’s com- 
petence in this respect is limited, according to Mr. Blix, to what Fairman has 
called “matters generally settled by arrangement between foreign secretary 
and diplomatic agent.” 

The question of the competence of diplomats to sign agreements is likewise 
discussed exhaustively, particularly in the light of the Kauffmann incident of 
1941, in which the Danish Minister in Washington purported to sign, without 
any authorisation from his own Government, an agreement with the Govern- 
ment of the United States relating to the defence of Greenland. The author 
feels unable to point with certainty to any particular rule, although he refers 
to “a tendency ... to see in the position of accredited diplomats a presump- 
tion, which may be relied upon unless there is any evidence to the contrary at 
the time the treaty is concluded, of competence under international law to 
express irrevocable consent to treaties” (p. 64). Nevertheless he advises 
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governments not to rely too much upon any such presumption, but rather to 
request evidence of the authority of any envoy with whom they propose to 
conclude a treaty. 

A valuable feature of this section of the work consists in a number of 
diplomatic incidents brought to light by the author and not discussed to any 
great extent in the standard textbooks. One such incident took place in 1879 
when the Chinese Minister Plenipotentiary in Russia, Chung How, signed a 
treaty that was unfavourable to his country. It has been suggested that the 
Minister was simply anxious to get back to China as soon as possible and 
covered himself by making the treaty subject to ratification. Chung How was 
sentenced to “decapitation after incarceration”; the Russians protested, 
referring to “the international practice that no government has the right to 
punish an Envoy for the failure of negotiations ”; and Queen Victoria pleaded, 
not in vain, that Chung How’s life be spared. 

The methodical study of incidents in the field of treaty-making is likewise 
one of the features of the second part of the book in which the author dis- 
cusses the general question of the competence to conclude treaties on behalf of 
states. This is done in two sections: first where there is no applicable 
regulation of the matter under municipal law; and secondly, where the matter 
ig clearly regulated under municipal law. The first type of case is more 
common than might be supposed. It is especially likely to occur at this 
moment, for instance, when a number of states are achieving independence at 
short notice. This circumstance can perhaps be invoked to justify the 
author’s otherwise dubious habit of relying for authority largely on incidents 
involving Latin American countries in the nineteenth century. The author 
has also included a particularly valuable chapter on the treaty-making com- 
petence of governments in exile. That the value of this section of the work 
lies principally in the discussion of incidents, however, is illustrated by the 
fact that, despite all his research, the author feels unable to state a rule in 
any more positive terms than the following: “Under international law, 
treaty obligations may be assumed on behalf of a State by authorities posses- 
sing apparent ability to secure the fulfilment of such obligations” (p. 218). 

Th situation which arises if an organ concludes under international law a 
treaty which it lacks competence to conclude under constitutional law is of 
course one which has been repeatedly discussed. Even here, however, the 
author, despite an exhaustive examination of the problem, feels unable to put 
forward a firm rule. He inclines to the view that in this situation too the 
criterion of “apparent ability” to secure the fulfilment of international 
oblifations has a dominant role to play. He sums up the position as follows: 
“The bodies having apparent ability, in general, to secure the performance of 
treaty obligations are attributed plenary competence under international law 
to pledge the State. There is no need to weigh in each case whether the 
authority in question is able to ensure performance of the obligations embodied 
in that particular compact” (p. 898). 

Mr. Blix’s conclusions are admittedly somewhat uncertain and tentative. 
This arises, however, partly because he has not attempted to cover the whole 
of the law of treaties but has (as explained above) concentrated on a relatively 
narrow aspect. Also, he has not attempted to establish any particular thesis 
of his own so much as to discover a rule from the practice of states, and that 
practice is itself uncertain. This very uncertainty may, however, lead to the 
adoption of a clear rule of international Jaw since, as the author puts it, “it 
is the extremely uncertain position in practically all States of constitutional 
limitations affecting the treaty-making power that has led governments to 
disregard the various limitations upon actual ability of treaty-making organs, 
evidence of which may be found in constitutional provisions” (p. 893). 

The work is characterised throughout by meticulous scholarship and 
constitutes a valuable addition to the literature on the law of treaties. 


D. H. N. Jonson. 
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Tse Tre FACTOR IN THE JURISDICTION OF THE INTERNATIONAL 
Court oF Justice. By SHastal Rosenne. [Leyden: Sythoff. 
1960. 87 pp. Fls.9.25.] 


In his major work on The International Court of Justice Mr. Rosenne, 
dealt with the Court’s jurisdiction rations temporis in a single paragraph con- 
sisting of a mere dozen lines. He has now found it possible to deal with the 
problem more fully in the form of a short monograph. 

Mr. Rosenne points out that the problem of temporal limits upon the 
jurisdiction of the World Court has two distinct aspects: one relating to the 
entry into force of declarations accepting the jurisdiction of the Court, and 
the other concerning temporal conditions introduced into the material 
character of the acceptance of jurisdiction. This distinction has its effect on 
the problem of reciprocity between the parties to an action before the Court. 
Although states appear before the Court on a basis of equality and may invoke 
each other’s declarations accepting the “compulsory” jurisdiction of the 
Court in order to take advantage of any reservations they may contain, this 
cannot apply to the date of entry into force. Here, mutuality and not reci- 
procity prevails (p. 50). Jurisdiction will exist so long as both states have 
effectively accepted it, that ig to say, so long as both declarations are in force. 
Where substantive time clauses are concerned, however, true reciprocity 
prevails, and the jurisdiction will exist only in accordance with the narrower 
of the declarations and the later date from which issues must arise if they 
are to be justiciable (p. 58). 

In his book, Mr. Rosenne drew attention to the essentially political 
character of the decision to submit to jurisdiction.1 Here, too, the Legal 
Adviser to the Israeli Foreign Ministry shows his realism. He points out that 
any “reference to the Court in the guise of a legal dispute—that is the 
depoliticisation of the dispute implied in the invocation of the judicial 
process—always occurs in the context of a certain historical development” 
(p. 46). He emphasises that this is true of temporal clauses in the field of 
jurisdiction and in the Court’s attitude to them, and finds his evidenge for 
this “in the proper distinction drawn by [the Court] between the facts at 
the origin of the dispute conceived as a legal notion ... and the underlying 
political facts, i.s., the historical origins, which that dispute, that legal dispute, 
presupposes ” (p. 47, italics in original). 

A temporal clause that has become particularly popular since the Second 
World War relates to the exception from the compulsory jurisdiction ofthe 
World Court of issues arising from that War. The most recent reservations 
of this character, of which those of Israel, France and the United Kingdom 
are good examples, show that the reservation is now being widened in order 
to apply to any form of hostilities. They are, therefore, in accordance with 
the tendency to construe both de facto and de jure wars as having virtually 
the same legal consequences (see the reviewer's “Armed Conflict, War and 
Self-Defence,” 6 Archiv des Volkerrechts, 1957, p. 887, at p. 488). The 
learned author explains that “these declarations go hand in hand with the 
tendency of modern international law to avold a dichotomy between war in 
the formal sense and war in the pragmatic sense . . .[, and] this reflects the 
pragmatic approach of ‘threat or use of force’ of Article 2, paragraph 4, 
of the Charter” (p. 66, note 1). 

Mr. Rosenne examines the jurisprudence of the Court, and of its prede- 
cessor, in some detail, and warns how easily the significance of the temporal 
clause may be exaggerated. Temporal reservations to the Court’s juris- 
diction are frequently put forward, but never in isolation. They always 
constitute a mere part of the objections lodged by a state against the 
exercise of the Court’s jurisdiction (p. 72). In fact, on the basis of Mr. 


1 See review (1958) 21 M.L.R., p. 573. 
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Rosenne’s study, it would appear “that jurisdiction ratione temporis does 
not exist as an independent concept of the law governing the jurisdiction and 
competence of the Court. It is a dependent concept, giving rise to a 
particular problem of determining the nature and effect of that dependency 
on the personal or the material jurisdiction of the Court, as the case may be” 
(p. 16). 

L. C. Greg. 


Tue Case Law OF THE INTERNATIONAL Court. By E. Hamsno. 


Vol. II, 1952-1958. [Leyden: Sythoff. 1960. vii and 876 Pp- 
Fls.82.50.] 


Ix the eight years that have elapsed since the publication of the first volume 
of Professor Hambro’s repertoire of the judgments, advisory opinions and 
orders of the International Court of Justice, the World Court has been 
called upon to deliver judgments on a variety of issues. Among these are 
the Ambatielog Case, the Anglo-Iranian OR Co. judgment, the dispute on the 
Rights of United States Nationals in Morocco, the Nottebohm Case, the 
advisory opinions on the awards of the Administrative Tribunals of the United 
Nations and the International Labour Organisation, as well as two on South- 
West Africa, and a number of judgments declining to exercise compulsory 
jurisdiction. 

Despite the number of cases with which the Court has been concerned 
during these years, the number of pages in the International Court of Justice 
Reports is approximately some 400 pages less than were digested by the then 
Registrar of the Court in his first volume ((1958) 16 M.L.R. 409). This 
is not to imply that the members of the Court have been less anxious to express 
themselves than they were in the early years, although it is true that Judge 
Krylov’s successors as representatives of Soviet law are less forthcoming than 
he was. Other judges have been as willing as ever to deliver their views by 
way of separate or dissenting opinions. The Court, however, has been seised 
of leĝs vital issues than, for example, the Anglo-Norwegian or Corfu Channel 
Cases, and has often found it possible to deny its jurisdiction somewhat 
briefly. 

For his second volume, Professor Hambro has, wisely, used the same 
divisions of material as he did in the earlier compilation. He has, however, 
taken the opportunity: to break down the material in greater detail than he 
did*before, using far more subdivisions than previously. In order to facilitate 
the use of the two volumes, he has included in the second references to the 
relevant pages of the first, in which these sub-headings were not used. As with 
the earlier volume, a most useful bibliography of some 900 items dealing with 
the work of the Court is appended. 

In his review of the first volume, the writer expressed the hope “that some 
day Dr. Hambro will find the time to provide a companion Repertoire of the 
dissenting and separate judgments and opinions, the significance of which he 
has already indicated in his Introduction.” The significance of these individual 
opinions is again emphasised in the Introduction to the second volume. In 
fact, Professor Hambro points out that “nothing has indicated the need to 
change the basic plan of the book except an increasing use made by the judges 
of their right to write individual and dissenting opinions.” 

While the learned author was the Registrar of the Court one could under- 
stand his naturel reticence in attempting to discriminate among the individual 
members of the Court. Now that he is no longer officially connected with the 
Court, however, there is not the same need for discretion. Professor Hambro 
emphasises, rightly, that it is the majority opinions that constitute the juris- 
prudence of the Court. Nevertheless, there are a number of joint concurring 
opinions which have made telling points, for example, that concerning the 
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British attempt unilaterally to bring Albania to the Court in the Corfx 
Channel Case; while among the joint dissenting opinions there are the 
comments on the right to veto an application for membership and on the 
succession of the International Court of Justice to its predecessor delivered in 
connection with the judgment on the Aerial Incident between Israel and 
Bulgaria. Among the individual opinions, too, there is much of importance om 
Latin-American law in the Asylum Case, on jurisdiction in the Norwegian 
Loans Case, on the ratification of treaties in United Kingdom practice in the 
Ambatielos Case, and on public policy in the Guardianship of an Infant Case. 

Perhaps, one day, Professor Hambro will overcome his inhibitions and put 
us even more in his debt than he has already done with these two volumes. 


L. C. GREEN. 


Human RIGHTS AND [INTERNATIONAL Lasour Sranparps. By 
C. WILFRED Jenxs. [London: Stevens & Sons, Ltd. New 
York: Frederick A. Praeger, Inc. 1960. xvi and 159 pp. 
25s. net. ] í 


Tuts is a welcome introduction by the Assistant Director-General of the 
International Labour Office to the work of the International Labour Organisa- 
tion in giving practical expression to the ideals set forth in the Universal 
Declaration of Human Rights. Dr. Jenks sets out by showing the inter- 
national importance of establishing fundamental human rights. He points out 
that “ Historically, logically, and in the practical context of our day by day 
political, economic and social problems, human rights and international labour 
standards become complementary to each other in an interdependent and 
increasingly industrialised world community” and proceeds, having explained 
briefly the constitution and procedures of the International Labour Organisa- 
tion, to examine the various practical measures which the Organisation has 
introduced. Thus the Forced Labour Conventions, the Conventions on Freedom 
of Association and the 1958 Discrimination Convention are examined, their 
achievements and limitations outlined. Dr. Jenks points out the particular 
constitutional problems which are often faced by federal states in acceding to 
conventions of this type and shows too the usefulness of the recommendation, 
in cases where a convention is unacceptable, in fostering progressive world 
opinion and standards. He also outlines the efforts of the International Labour 
Organisation to achieve equal remuneration for men and women worker®, to 
secure a measure of social security, to promote efficiency in the employment of 
labour and to improve the actual conditions of work. But all these measures, 
the author emphasises, are only part of the wider aim of establishing inter- 
national recognition of the whole body of fundamental human rights and 
liberties foremost among which are freedom of expression and freedom from 
arbitrary arrest; and he concludes by suggesting that the methods success- 
fully employed by the International Labour Organisation might also yield 
useful results in the field of civil liberties generally where little has yet been 
achieved. This is a stimulating book which will be welcomed by the general 
reader and student alike. 
P. B. KEENAN. 


Das DEUTSCHE SEERECHT. By GEORGE Scars AnD Hans JORGEN 
ABRAHAM, Vol. I. [Berlin: Walter De Gruyter & Co. 1959. 
xx'and 1897 pp. DM. 298.] 


“Conmmrenrary AND Marerrars ” is the sub-title of this monumental work on 
German shipping law, which will eventually consist of three volumes. In this 


Jax. 1961 REVIEWS 207 


first volume, which covers both seagoing and inland shipping, except marine 
insurance, the laws are annotated, and the materials include international 
conventions and trade and shipping agreements to which West Germany is a 
party, and also port regulations and forms in common use. 

“German Shipping Law,” the original title of the work, first published in 
*1906, has been retained, although, as already implied, only the law of the West 
German Federal Republic is covered. The laws of East Germany are 
mentioned, and the mention is accompanied by the warning that it was impos- 
sible to establish with certainty which laws enacted before Germany’s division 
in 1946 still apply in the eastern part of the country. 

When all three volumes are published this will probably be one of the most 
comprehensive works on shipping law in the world, for it will cover inter- 
national and German public and private law, and it will also give a lead to 
those in search of corresponding provisions in other laws. Even this first 
volume, devoted to international and such German, mostly federal, laws as 
those relating to nationality, flags, registration and safety, contains compre- 
hensive lists, and sometimes fairly detailed descriptions, of foreign laws, 
ranging from the Soviet Union, China and the Latin-American countries to 
landlocked Switzerland and the Vatican. References to foreign literature 
complete the picture. The second volume will contain the fourth book of the 
German Commercial Code of 1897, which regulates the core of the subject, the 
contract of affreightment, and the third volume will deal with the industrial 
law applicable to shipping and with ancillary matters. 

The publishers deserve thanks for their enterprise and Professor Abraham, 
the editor, well known for example as the author of a concise textbook on 
shipping law, the congratulations of colleagues in the widest sense on having 
concluded one-third of his great effort. The previous edition appeared partly 
in 1921 and partly in 1929, so that the new editor had to cover over thirty years 
of legislative, judicial and treaty-making work. In this first volume he has 
maintained the high tradition of the late author, a Hamburg judge eventually 
raised to the Supreme Court bench, and the late editors of the second edition. 

The work is of course intended in the first place for German practitioners 
and ‘academic lawyers. But enough has been said to show that non-German 
lawyers will derive great benefit from the use of this pathfinder to the world’s 
shipping laws. On details of German law the work aims at completeness, an 
ideal to be achieved only by innumerable references to case Jaw. In common 
with all similar books therefore this, too, can be used to the best advantage 
only in a library containing at any rate a fair selection of German law reports. 

framing the pages the following were among the many points of interest: 
The section dealing with international rivers shows that the Elbe River is not 
at present covered by a convention, so that craft wishing to cross the boundary 
between the two Germanies require special permission. Ships passing through 
. the Kiel Canal can only claim compensation for damage according to the 
negligence rule in the sections on torts of the German Civil Code of 1900. The 
statute ratifying the 1954 International Convention for the Prevention of 
Pollution of Sea by Oil required the amendment of Article 18 of the Federal 
Constitution, the so-called Basic Law, which guarantees the freedom from 
search, to authorise port authorities to inspect the oil discharge records of 
ships. As after the 1914-18 War, legislation was again enacted to promote the 
revival of West German shipping, and this included not only public loans but 
algo the authorising of mortgages on ships in the course of construction. 

A section of great interest is the comparative survey covering the law 
relating to nationality and the right to fly the national flag. It reveals the 
great variety of relevant provisions; those enacted in neutral Switzerland are 
most restrictive, for the Swiss flag may only be flown by ships owned by 
companies all of whose shareholders are Swiss nationals resident in Switzer- 
land. The section on the immunity of government vessels brings to mind that 
Britain has not yet ratified the Brussels Convention of 1926. 
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Commercial lawyers will look forward to the second volume. The present 
volume naturally produces few problems of special interest to them. They 
will however be attracted by the sections of the Code of Civil Procedure 
relating to the arrest of ships and to those sections of the registration law 
relating to the transfer of property in ships. Contrary to English law, for 
example, property in a seagoing ship passes by agreement, although property 
in chattels generally, including inland vessels, also requires actual or sym- 
bolical transfer of the chattel The reason for this extreme informality is 
obscure; that given by the authority referred to by the editor fails to con- 
vince. Registration, necessary to establish the right to fly the flag, is 
declaratory. This is one of the many points where the laws relating to sea- 
going and inland vessels diverge, and the test of distinction between the two 
types of vessel has given rise to intricate arguments recorded in this volume. 


O. C. Grs. 


Tue Brrrısn JOURNAL or CrRemanNoLoGyY, Vol. I, No. 1, July 1960. 
[Published for the Institute for the Study and Treatment of 
Delinquency by Stevens & Sons, Ltd.: London. Quarterly. 
12s. 6d. Annual Subscription £2 2s. ] 


WE are very glad to welcome the first number of the old British Journal of 
Delinquency, under its new name. Since we noticed its first appearance in 
1950 (14 M.L.R. 116) it has gone from strength to strength, and has indeed 
achieved an international reputation. The editors discuss in the opening 
pages the reasons which have led to the change of name. The main one is that 
while the word “delinquency” has come more and more to mean juvenile 
offences the word “criminology” has been shedding its implication of being 
principally concerned with “police science” which was always rather. an 
American use of the term. The decision is a wise one, and we hope that the 
journal will continue to grow in authority and usefulness. Our own publishers, 
Stevens and Sons, Limited, have now taken over the publishing of this jotrnal. 

In this number we have an authoritative article by the senior psychologist 
at Brixton Prison (Dr. P. de Berker) on “State of Mind” Reports for 
sentencing tribunals, one of the more far-seeing innovations of the Criminal 
Justice Act, 1948. Dr. de Berker’s opposite number at Wandsworth, Mr. 
R. S. Taylor, discusses the characteristics of the habitual criminal, and Dr.*’ 
Pollock, the prison doctor at Portland, is in the unusual position of being £ble 
to provide a detailed history of a case of neurotic exhibitionism. At this 
point the reader will begin to wonder whether the medical side is to fill the, 
whole number, but Mr. D. M. Lowson who is something of a sociologist as well 
ag Assistant Governor of a Borstal Institution comes to the rescue with a 
valuable study of “ Delinquency in Industrial Areas.” 

As usual there is a Notes Section, this time devoted to overseas topics, 
and the Current Survey on Research and Methodology is carried forward from 
the last number of the British Journal of Delinquency. 

C. 


CORRIGENDUM 


The writer of the letter published at pp. 726-727 of Vol. 28 of 
the Review was Mr. Robert A. Samek, Senior Lecturer in Law in the 
University of Melbourne. 
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: PLANNING FOR FREEDOM* | 


How to reconcile freedom and planning in contemporary demo- 
cratic societies is one of the basic problems of our time. 
Enthusiastically or reluctantly—depending upon political and 
social beliefs—all but a small hard core of last ditch resisters, led 
by Professor Hayek, have conceded that a high degree of planning 
is the inevitable concomitant of industrialised and urbanised 
societies. Indeed, it may well be argued? that the Kantian 
‘definition of law as “‘ the aggregate of the conditions under which 
the arbitrary will of one individual may be combined with that of 
another under a general inclusive law of freedom ” opens the way 
for Jaw as ‘an instrument of planning designed to ensure the protec- 
tion of individual freedom from encroachment by others. 

The problem that has oceupied some jurists, economists and 
political philosophers in recent years is at what point the line is to 
be drawn, how far planning by the central authority of the state 
can go without injuring vital freedoms, without leading to a con- 
centration of unchecked power that is bound to end in dictatorship. 
A large part of this discussion has centred around the problems of 
the limits of administrative discretion.® 
` To this ‘wider problem of the reconciliation between planning 
and freedom under the rule of law Dean Rostow’s important book 
does not address itself. Only one, rather cursory, chapter on “‘ The 


: Goals of Legal Action in Controlling the Economy ” deals with 


the function of law as an instrument of social change. Dean 
Rostow is concerned with a more limited, specific, and in part 


1 Planning for Freedom, the Public Law of American Capitalism; by Eugene 
V. Rostow, New Haven, Yale Umversity Press, 1959; London, Oxford 
University Press, 1960. 

32 Contrary to the implication in Dean Rostow's book, at p. 865. 

8 For opposing views on this problem see on the one side Hayek, The Road to 
Serfdom (1948), Chap. 7, and The Constitution of Liberty (1960), p: 205 et seg., 
or Keeton, The Passing of Parliament (1952); on the other side Jennings, 
The Law and the Constitution, Chaps. VI, VIL; Friedmann, Law in a 
Changing Society (1959), Chaps. 11-18, 16; Jones, ‘‘ The Rule of Law and 
the Welfare State,” 58 Col.L.Rev. 149 (1958). 
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highly technical, field: the analysis and vindication of the instru- 
ments of legal action available to contemporary American society, 
‘the public law of American capitalism,” in directing, by 
deliberate stimulation, restriction or regulation, the flow and 
development of the American economy. The importance of the 
book is twofold. In the first place it is, as indicated by the title, 
an open and unembarrassed admission, by a distinguished lawyer- 
economist, of the function of planning in a free society. And if 
such an attitude should appear somewhat obvious in other Western 
societies, this is not so in the United States. Although American 
society has, in the quarter of the century that has elapsed since 
the first New Deal Presidency of Franklin D. Roosevelt, accepted 
many aspects of the modern welfare state, a comprehensive system 
of social security, unemployment insurance, the elaborate regula- 
tion of industries, and a far greater amount of public enterprise 
than is generally admitted, the words ‘‘ planning >? or “ welfare 
state ” still send a shudder through the spines of most business- 
men, politicians and a considerable section of the public. Emotion- 
ally, these words mean the New Deal, the T.V.A., high taxes for 
various social purposes, the rise of organised labour and other 
facets of modern American life which have long been accepted in 
fact, and the disappearance of which would almost certainly cause 
a major national upheaval, but which are emotionally resisted as 
inroads on the ** American way of life.” 

In the second place Dean Rostow’s analysis is the most 
important attempt yet made to analyse the mechanism, as well as 
the merits and deficiencies, of the major instruments of ecopomic 
control presently at the disposal of the American Government. The 
bulk of the book is devoted to an analysis of what Dean Rostow 
calls ‘‘ the primary tools of control: fiscal and monetary policy,” 
and the “ secondary tools of control: free and regulated markets.” 
` This analysis is preceded by a chapter of preliminary observations. 
These stress the need to see law as an instrument of social change 
which cannot be “ isolated from the flow of social experience and 
the moral code, which give it life.” More important for an under- 
standing of the subsequent analysis is Dean Rostow’s view of the 
American economic order “‘ as a system of law,” as a system of 
offsets where the decision-making process is necessarily diffuse. 
The goal of the use of governmental powers in the regulation of the 
economic processes is therefore ‘f to counter-balance trends towards 
inflation or deflation which are bound to develop from time to time 
in a free economy.” The general theme is set by the Employment 
Act of 1946 (reproduced in the appendix), described by the author 
as one of the most important statutes of this generation. The Act 
declares it to be the obligation of the national government to use 
all its powers in order to create and maintain ‘f conditions under 
which there will be afforded useful employment opportunities, 
including self-employment, for those able, willing and seeking to 
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work, and to promote maximum employment, production and 
purchasing power.’ This goal is to be sought in ways which 
“ foster and promote free competitive enterprise.” The question 
whether and by what means this goal, fully accepted by the author 
as an expression of the social philosophy of contemporary America, 
can be achieved, and whether its twin purposes are compatible, is 
the main theme of the book. 

In Dean Rostow’s analysis, there are now three major tools of 
the law of economic planning. The first is fiscal and monetary 
policy. By the use of this instrument “ the government and the 
Federal Reserve system should see to it that money is being spent 
for goods and services of various kinds in a volume sufficient to 
assure high levels of useful employment, without precipitating the 
pressures of general inflation. Drawing upon the improved modern 
analysis of national income, this policy relies on the hydraulic 
pressure of an adequate level of spending to elicit the most 
valuable possible combination of outputs from the economy at full 
employment.”’ 

The second major tool is the principle of market competition, 
policed by anti-trust laws. This is both an affirmation of the 
principle of competition, and the admission that without policing, 
an unsupervised competitive economy is apt to produce distortions, 
monopolies and other abuses. 

The third major element in the planning system is “‘ the set of 
tools which is being developed to cover the negotiations between 
business and organised labour, and otherwise to fix certain key 
aspects of the labour market.” 

In Dean Rostow’s view, these three sets of institutions are not 
just disparate elements. 


“ The unifying force in this system derives from the 
changes which have been accomplished during recent years 
“in thinking about monetary and fiscal policy, and in the 
practice of these governmental arts. What combines these 
three disparate bodies of law and custom into a dynamic whole 
is the proposition, implied in the Employment Act, that the 
Government can and should achieve a considerable degree of 
stability in spending and employment through the judicious 
use of fiscal and monetary policy. Reliance on fiscal and 
monetary policy as the Government’s chief positive weapon 
of stabilisation has vital implications for the rest of the 
economy. By occasional action in this limited sphere, the 
Government could keep prospects for profit generally favour- 
able, without allowing the feverishly high profits of inflation 
to appear. Thus, in the main, Government could safely rely 
on the decision of business and labour to determine the actual 
course of production in the private sector of the economy. 

“ What is novel in this conception of planning is the idea 
that employment stabilisation is the decisive purpose of mone- 
tary and fiscal policy. This conclusion rests on the proposition, 
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..., that the free enterprise system does not of itself invari- 
ably achieve equilibrium at full employment. No degree of 
competition can protect a free-enterprise and free-labour 
society against booms and slumps. Such deviations are not 
errors, to be blamed on excessive monopoly in labour or pro- 
duct markets, or other forms of ‘ sin,’ but are inherent in the 
process by which cumulative opinion can lead to excessive or 
inadequate levels of total spending. The free markets of a 
capitalist economy lack a balance wheel. This only the 
Government can provide, through fiscal and monetary action. 
There are no alternative means in a free economy to smooth 
otherwise inevitable fluctuations in the volume of private and 
public spendings, and therefore in employment and produc- 
tion.” 

An adequate programme for the public control of business 
requires in the author’s view the formulation of at least five 
economic policy objectives, in addition to the vitalisation of 
employment: (1) A programme to determine whether the Govern- 
ment should use its monetary policy and its tax system to favour 
more or less savings in capital formation. (2) The formulation of 
criteria to determine under what circumstances the state should 
supplement and supersede the market as a regulatory mechanism, 
or undertake the direct provision of goods and services itself. 
(8) Equity in the distribution and redistribution of wealth and 
income, in other words, a decision how egalitarian economic policy 
should be. (4) A policy on the general level of prices as an essen- 
tial aspect of economic stability. (6) And more recently—the 
formulation of the foreign policy goals of the economy, i.e., of the 
extent to which foreign policy has a legitimate claim on the avail- 
able national economic resources. 

As will be shown later, these various goals are very unevenly 
developed in the present book. Its substantive treatment is far 
more restricted than the formulation of the objectives given in, the: 
introduction. The bulk of the book is in fact devoted not to the 
wider problem of policy choices but to the discussion of the mecha- 
nisms of budgetary, fiscal and market controls, and their influence - 
on the level of national income and the state of employment. 

It is evident from the foregoing that the author is essentially 
an adherent of the Keynesian approach to the function of govern- 
ment in modern capitalist society. He rejects with equal emphasis 
the belief that a return to ‘ free ’? economic enterprise, with all 
its inevitable corollaries of booms and slumps, great inequalities of 
wealth and income, and total insecurity, is the only, or indeed a 
possible, way of preserving freedom, and the opposite socialist 
conception of planning. While the book is explicit, lucid and 
convincing on the former alternative, it is somewhat vague and 
casual on the latter. When Dean Rostow asserts, for instance, 
that ‘* it would by now be apparent, both in theory and practice, 
that democratic socialism is a contradiction in terms,” he is 
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uncharacteristically ambiguous. Apparently Dean Rostow has in 
mind the complete centralisation of economic power in the state, 
as exemplified by the economic system of the Soviet Union and 
even more of Communist China. Apparently he accepts a “‘ mixed 
gconomy,”’ with a degree of public ownership in certain fields and, 
unlike a majority of his fellow Americans, Dean Rostow even 
concedes that public enterprises can be as good or bad as private 
enterprises. However, Dean Rostow leaves it very uncertain what 
he means by ‘ democratic socialism.” In Great Britain or India 
it has meant the socialisation of basic industries, largely through 
semi-autonomous public enterprises, together with the maintenance 
of a private enterprise system for the rest of the economy, though 
not without important control functions of the state. In Sweden, 
on the other hand, the country with the longest record of Social- 
Democratic government, democratic socialism has meant a mini- 
mum of public enterprise, except for the highly efficient and 
admirable state-run railway and forestry services, but a high degree 
of state control over regulated monopolies and an extremely com- 
prehensive social welfare system including national health services. 
Under neither of these systems has there been any impairment of 
democracy or freedom, comparable even with the attacks on 
democracy and freedom which threatened the United States in the 
early fifties. 

The great value of the book lies not in these somewhat 
cursory asides but in the masterly analysis of the American system 
of monetary and fiscal controls. Only professional economists are 
qualified to review or criticise this part of Dean Rostow’s book 
adequately. It is at the very least a most illuminating introduc- 
tion for the non-economist to the elements of fiscal and monetary 
instruments and policies in the United States.* The gist of this 
analysis—supplemented by a later chapter on the fiscal experience 
and record of fiscal and monetary intervention in the economic 


_ process in the post-war years—is that the economy does and should 


respond to a rise or fall in the level of money incomes, and that the 


. level of income is influenced by budgetary and monetary policies. 


This general thesis is, however, qualified by detailed demonstra- 
tions—textual, graphic and statistical—that the kind and extent 
of governmental intervention, through these two instrumentalities, 
varies greatly with the stage of the trade cycle at which pressure 
is applied. It also ‘* depends a good deal on how the form of 
spending affects businessmen’s view of the future.” 

This whole analysis is a skilful blend of technical, psychological 
and social aspects of a complex mechanism; it does, however, lead 
the author to the emphatic conclusion that, if applied at the right 
moment, a combination of budgetary policies and the control over 
lending and interest rates exercised by the semi-autonomous 


4 The book has mainly grown out of the author’s introductory law school 
course on the public control of business. 
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Federal Reserve Bank system can reduce the disturbing alterna- 
tions between excessive booms and severe depressions to a mini- 
mum. That this is a desirable social goal, the author does not 
doubt. 

The other major part of Dean Rostow’s analysis is devoted ta 
the law of market organisation. Most of this consists of a critical 
survey of the anti-trust laws, while a few challenging pages are 
devoted to a critique of the regulation of industry by supervisory 
administrative agencies. The Sherman Act was enacted in 1890, 
and the first of the federal supervisory agencies, the Interstate 
Commerce Commission, was established in 1887. Since the end of 
the nineteenth century—and more definitely since 1914, when, 
under Woodrow Wilson’s presidency, the Federal Trade Commission 
was established as the second regulatory agency, and the Clayton 
Act was passed to supplement the Sherman Act by the control of 
mergers and the prohibition of price discrimination, these two legal 
methods of official control and regulation of a competitive economy 
have dominated American thinking. The psychological importance 
of anti-trust, and the role it plays in the legal system, is difficult to 
comprehend fully outside the United States, even though such 
notable enactments as the British Restrictive Trade Practices Act 
of 1956 and the German Wettbewerbsgesetz of 1957 demonstrate 
the extent to which anti-trust thinking has begun to influence the 
legal systems of other countries. The administrative regulation of 
competition by supervisory agencies is the counterpart of anti-trust 
in the field of administrative law. Indeed, the function and 
structure of these agencies has so much dominated the growth of 
American administrative law that the wider problem of the legal 
relationship between public authority and the individual has almost 
no place in this discipline as understood in the United States.” 
Dean Rostow is an emphatic supporter of anti-trust law as an 
instrument of market control, but a strong critic of the present 
system of administrative regulation which, in his opinion—though 
developed only in general outline—cramps the competitive poten- 
tial of the regulated industries. It is the manner rather than the 
principle of supervision that he attacks, and it is perhaps of interest 
in this context that one of the first studies commissioned by the 
Kennedy administration is a critical survey of the whole system 
and functioning of the federal regulatory agencies. 

The enforcement of anti-trust has gone through several cycles. 
After an initial period of vigorous enforcement, leading to the 
dissolution of huge monopolies, especially in the railroad and oil 
industries, anti-trust sank into a decline, notably in the second 
and third decades of the present century. During the great depres- 
sion and the early phases of the New Deal, when the chaos of the 


5 For 8 criticism of this limited concept of Publie law seo the present writer's 
Law ın a Changing Society (1959), Part 4 
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economy impelled both business and government to seek protec- 
tion, consolidation and price maintenance at almost any cost, anti- 
trust ceased to be an effective instrument of legal policy. It 
experienced a notable revival when Thurman Arnold became head 
-of the anti-trust division, and it has remained a vital factor in 
public law and business policy ever since. This does not mean 
that there has not been, and continues to be, a vigorous divergence 
of opinions both on the proper interpretation and on the general 
usefulness of anti-trust. David Lilienthal has perhaps been the 
most outspoken critic of the whole concept of anti-trust, as one 
that impedes scientific, technical and organisational progress. 
Adolf Berle believes that the modern corporation has developed a 
“ corporate conscience,” and that this development of a quasi 
public responsibility mitigates the dangers of excessive concentra- 
tion of corporate power. He does, on the other hand, advocate 
the application of constitutional provisions to the corporations 
precisely because they now exercise a great deal of quasi public 
power. 

Dean Rostow will have none of this. He is highly critical of the 
alleged conscience of the modern managerial corporation, and he 
regards the fact that admittedly some of the big manufacturers, 
in the scarcity of the immediate post-war years, did not raise their 
prices as much as they could have done, as an economically and 
socially bad influence, which helped to distort the flow of the 
market forces. The author also regards the controversy between 
the advocates of the “rule of reason’? and the advocates of 
per ge rules as largely artificial. In practice only major cases of 
injurious restrictions or monopolisation are selected for civil suit, 
let alone for criminal prosecution. And for all the hundreds of 
vacillations and doubts that emerge from the almost unmanage- 
able mass of anti-trust decisions, certain basic and generally 
accepted rules emerge as to the presumption of illegality of certain 
practices (such as price discrimination, exclusion of newcomers, 
rigged bidding, etc.). 

Dean Rostow strongly approves of the DuPont decision € in 
which a divided court held DuPont’s 28 per cent. equity in General 
Motors to be a violation of the Clayton Act. On the whole he 
believes that 


“ Despite notable weaknesses in certain areas of anti-trust law 
doctrine, particularly those affecting the process of merger, 
the influence of the anti-trust laws on the organisation of 
American business has been important. The structure of 
industry has enormous historical momentum. The anti-trust 
laws cannot accomplish miracles, but they can and do help to 
guide the trend in a more competitive direction.” 


It may be conceded that, while the concentration of economic 
power in a few hundred large corporations is a dominant factor in 


6 U.S. v. E. I. DuPont de Nemours ¢ Co., 858 U.S. 586 (1957). 
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modern American economy, monopoly has not increased, and 
has probably decreased, as compared with half a century ago. While 
only very partially successful in restoring a régime of free compe- 
tition, anti-trust has helped to keep economic opportunities open 
and to counteract the concentration of economic power. Its effects. 
occur largely outside the court room, in the restraint on business 
decisions.” The relevance of Dean Rostow’s views is underlined 
by the increasing seriousness with which anti-trust law is now being 
applied in countries formerly hostile to the whole idea such as 
Britain and Germany. 

Here then is an important and lucid analysis of the ways in 
which modern capitalism can function through the judicious appli- 
cation of certain public law controls, without the destruction of 
either a vigorous competitive economy or the threat to freedom 
that complete planning of the economy poses. Yet it seems to this 
writer that the book is more a vindication of policies developed 
over the last generation in response to various economic and social 
crises than an answer to the new challenge that now increasingly 
confronts the United States. In his general outline of the pro- 
gramme for the publie control of business, the author raises the 
question of the criteria that should guide the government in its 
preference between consumer goods and education, luxury services 
and slum clearance. Repeatedly, throughout the book, Dean 
Rostow stresses the importance of better public education, of more 
adequate social services, of the conservation of national resources. 
But his whole substantive analysis seems to ignore the problem 
how this can be done with the legal controls that he regards as 
sufficient. Like the majority of his fellow countrymen he seems 
to believe that the encouragement of economic growth as such is 
the goal. Despite a number of sympathetic references to Kenneth 
Galbraith’s The Affluent Society Dean Rostow does not tackle 
the problem so clearly put in that book that increase of productjon 
or the percentage growth of the economy as such is not the 
basic problem but rather the distribution of resources according to 
social priorities. This, in the present writer’s opinion, was the 
most significant issue in the recent presidential elections. In terms 
of quantitative production estimates the golden toothpick ranks 
equally with agricultural produce or defence installations. How 
is the necessary transfer of resources from conspicuous consump- 
tion to vital needs to be effected, since the latter belong mainly 
to the public sector and the former to the consumer-directed 
private enterprise economy? ‘The author says that “ competition 
should serve society better than monopoly in directing resources 


7 I have recently sought to show that the indiscriminate application of domestic 
anti-trust standards to international bumness transactions can lead to very 
undesirable consequences in the internstional field (Friedmann: ‘' Anti-trust 
Law and Joint International Business Ventures in Economically Under- 
developed Countries,” 60 Col.L.Rev. 780 (June 1960)). See also Brewiter, 
Anti-trust and American Business Abroad (1958). 
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to the uses consumers prefer ” (p. 270). How is this to be recon- 
ciled with his outline of the criteria for the degree to which “ the 
state should supplement or supersede the market as a regulatory 
mechanism ”? (p. 26). If Dean Rostow has an answer he has not 
‘given it in this book. A possible answer would be the use of the 
federal taxing power for the redistribution of resources. But while 
this would certainly be used to a greater extent than at present 
in a period of grave depression or some other national emergency, 
the built-in constitutional limitations on the exercise of federal 
powers, vis-d-vis state and local governments, especially in the 
field of education, represent a severe, though by no means the only, 
obstacle. 

A second comment is directed to the implication rather than the 
express thesis of this book. While it is avowedly confined to an 
analysis of public law controls in the American system, there are 
sufficient critical observations on socialist and semi-socialist plan- 
ning to lead many readers to the conclusion that what is good for 
the United States is good generally for the development of a vig- 
orous economy. One of the principal problems facing the economic 
aid policy of the Western world and of the United States policy in 
particular is, however, whether the very principles that are taken 
for granted in the mature United States economy—though even 
there they may well prove insufficient for the next decade—are at 
all applicable to the underdeveloped countries. The predominant 
American belief that the principles of free enterprise, with a mini- 
mum of entrepreneurial state functions, furnish also a desirable 
policy for the underdeveloped countries, has done much harm to 
the foreign investment policy of the United States. Almost all 
serious and unbiased students have come to agree on the vital 
function of state enterprise in underdeveloped economies as the 
indispensable foundation for the development of private enterprise. 
(See, e.g., A. H. Hanson, Public Enterprise and Economic Devel- 
opment (1959), passim, and Andrew Shonfield, The Attack on 
World Poverty (1960), p. 186.) It is of course quite possible that 
Dean Rostow shares this belief, and he certainly stresses the great 
importance of foreign economic policy as one of the principal 
factors in the contemporary American economy. But he leaves the 
implication that central planning and a directing role of the state 
in any stage of the economy, are bad in principle.® 

Finally, there are some wider problems on the borderline of 
economic and social policy. Is it either possible or desirable that 
the production capacity of the United States should or could grow 
without a basic reorientation of objectives? Can the use of the 
present steel capacity, for instance, be expected to grow from the 
present level of 50—60 per cent. to full use, without major action 


8 Cf., on the stimulating effect of the state-owned, semi-monopolistic BNI in 
Italy, The Economist, November 5, 1960, p. 572. 
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by the state in diverting productive resources from a third motor- 
car in the family, or more luxury construction, into school con- 
struction or public housing? Somewhere Dean Rostow casually 
observes that there is no evidence that the American economy 
depends on the defence industry to a considerable extent. We’ 
must ardently hope that this is so, but the assumption is not 
tested.? There is no doubt that a drastic reduction of defence 
contracts would mean a very major reorientation in the American 
economy. And while it would theoretically be possible and 
desirable to transfer the resources thus released to other public 
purposes, such as education, housing, medical care, or international 
economic aid, in fact the obstacles to such redirection are formid- 
able. Congress and public opinion will readily respond to calls for 
heavy defence expenditure, which evoke national loyalties, and 
anti-Communist sentiment. But the provision of public funds for 
any other purpose encounters sharp divisions of political and social 
philosophy as well as deep-seated distrust of the extension of 
federal power in spheres regarded as sacrosanct by state and local 
governments. And does the spread of automation not raise basic 
problems not only as to the social structure of the labour force but 
also to the relation of working life and leisure hours, with conse- 
quences hardly yet probed? 

Obviously Dean Rostow is well aware of these problems, and he 
may well answer that the present book has more limited scope and 
objectives. But its title is Planning for Freedom. The ques- 
tions posed by this title are certainly greater than the answer given 
in this brilliant and important book. We can only hope that the 
distinguished author will follow it up by an analysis of the wider 
and greater challenge to the function of government and public law 
in the control of the economy which the free world will face in the 
1960s. 

W. FRIEDMANN.” 


2 The grave roblems that even a partial and phased disarmament programme 
would produce in the American economy have recently been outlined by 
E. Benoit, ‘ Economic Adjustment to Disarmament, a report to the Com- 
mittee on Research for Peace, Institute for International Order (1960). With- 
out question the effect on regional employment, on sustained research, on the 
level of industrial productivity, and perhaps on economic growth, would be 
severe without a national planning suthority, whose function would vastly 
exceed those contemplated by Dean Rostow. The problem links with that 
mentioned earlier: the great difficulty, in the American constiutional and 
political structure, of transferring resources from one sector of the private 
economy to another, and even more from the private to the public sectors of 
the economy. 

* LL.D., DB.JUR.; Professor of Law and Director of International Legal Research, 
Columbia University. 


. RESALE PRICE MAINTENANCE AND THE 


RESTRICTIVE TRADE PRACTICES 
ACT, 1956, S. 25 


‘ A CONDITION A8 TO THE PRICE AT WHICH THOSE Goops 
MAY BE RESOLD ” 


AN important exception to the common law rule that restrictive 
conditions cannot be made to run with goods has been made by 
section 25 of the Restrictive Trade Practices Act, 1956. 


“ 25—(1) Where goods are sold by a supplier subject to a 
condition as to the price at which those goods may be resold, 
either generally or by or to a specified class- or person, that 
condition may, subject to the provisions of this section, be 
enforced by the supplier against any person not party to the 
sale who subsequently acquires the goods with notice of the 
condition as if he had been party thereto.” 

It will be submitted first that unless a strong court is prepared 
to give to the words “ price’? and ‘resold’? meanings very 
much wider than those in common use,' considerable gaps may 
appear in the section. Widespread avoidance may, however, be 
not undesirable, since no obligation is placed on the supplier to 
mainfain his prices fairly, and dealers are prevented from combin- 
ing to withhold orders from those not doing so. Secondly, if 
considerable use is made of section 25 in trades with many retail 
outlets, it may be very difficult to detect price-cutting before 
substantial supplies have been delivered, and it may not be easy 
to prove and measure any loss, when large-scale infringements are 
discovered. It will be suggested that the best way to deal with 
the problem is to insert clauses fixing a pre-estimate of liquidated 
damages as part of the ‘* condition as to the price at which those 
goods may be resold ” and to draft all injunctions widely. 

The section contains several important words of uncertain 
extent, so problems of construction may be expected to arise. 
Harman J. in County Laboratories v. J. Mindel Ltd.? observed 
“ that it is a section limiting the freedom of trade, and, therefore, 
although I am bound to give it that effect which the language of it 
expresses, I am not prepared to go beyond that and stretch it so as 
to produce an effect which the express language does not war- 
rant.’?® Upjohn J. in Goodyear Tyre and Rubber Co. (G.B.) Lid. 
v. Lancashire Batteries Ltd. * agreed with this and decided that 


1 That is, to analyse as combined sales transactions whioh popora ae appear 
to be sale plus gift. at p. 6. 

80 he decided that it should not be given retroactive yeni 

4 L.R. 1 R.P. 23 at pp. 27-28. 


œ 
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notice meant actual knowledge. When the Court of Appeal 
reversed this decision,” it gave no guidance as to the construction 
of other parts of the section, although Romer L.J. did refer to 
commercial common sense.? Yet the width of its interpretation 
will become very important when we consider avoidance of its’ 
provisions, which at first glance appears very easy. 

Any common law freedom to cut prices before the Act, was in 
fact considerably curtailed in many trades by the operation of stop 
lists, whereby price-cutters might find their supplies of goods from 
most, if not all, manufacturers within a trade stopped. To avoid 
this ultimate sanction most price-cutters were prepared to submit 
to paying penalties.” The organisation of such lists, if fair, was held 
to be neither tortious ® nor criminal °; so there was little oppor- 
tunity for anyone aggrieved to appeal to the common law courts.” 

Such action has now been made illegal, though not criminal,** 
by section 24, which also prohibits dealers from agreeing to with- 
hold orders from suppliers who do not impose or take steps to 
enforce resale prices. It is not however proposed to consider the 
section in detail, save in so far as its provisions must be taken into 
account in any attempt to avoid section 25, nor the provisions as 
to registration and the jurisdiction of the Restrictive Practices 
Court.“ Further provisions restrict the application of section 25 


5 The court derived considerable guidance from the ticket cases, and by, as it 
were, incorporating & substantial body of case law, has lessened the area of 
uncertainty in relation to the word ‘notice.’ The decision was noted in 
(1958) 21 M.L.R. 682 by Mr. C. Grunfeld. 

6 At p. 41. 

7 For the schemes operated in 15 industries, see the short summaries in Part IT 
of the Lloyd Jacob Report on Resale Price Maintenance (1949) Cmd. 7696 
(hereinafter called the Lloyd Jacob Report). 

3 Thorne v. Motor Trade Assoctation [1987] A.C. 797, Ware and de Freville v. 
Motor Trade Assoon. [1921] 8 K.B. 40, for the protection of the resale price 
was a legitimate trade interest, pursued by lawful means, even where it 
involved placing or threatening to place on the stop list the name of a trader 
who was not bound to maintain his prices, either by a contract with the 
manufacturer, or by being a member of the association organising the hat. 

9 Within the Larceny Act, 1916, s. 29 (1), for although money was demanded 
with menaces, the demand was not without reasonable or probable cause. 

10 Whether or not he were a member of the association, he would have to show 
either (1) that its rules were contrary to public policy, (2) that the tribunal 
had infringed them, or (3) that it had not observed the rules of ‘' natural 
justice.” See the Report of the Monopoles and Restrictive Practices Com- 
mission on Collective Discrimination (hereinafter called the ‘‘ Collective Dis- 
crimination Report '’) (1955) Cmd. 9504, para. 168. In any of these cases the 
demand for penalties might be contrary to the Larceny Act (see supra, note 
9) and the conspiracy therefore illegal and tortious (see supra, note 8). 

11 g. 24 (6). 

12 The provisions as to registration and the Restrictive Practices Court are very 
important and are considered in relation to resale pee maintenance by 
Professor B. 8. Yamey, ‘' The caps sages of Resale Price Maintenance 
under the Monopolies Legislation '’ [1958] Public Law 858. The court has 
recently decided against a scheme involving, amongst other matters, a secret 
eement to fix prices Seat in Re Motor Vehtcles Disirsbutton Scheme 

i961] 1 W.L.R. 92; [1961] 1 E.R. 161. It did not have to consider the 

individual imposition of retail prices by manufacturers in Re Wholesale Con- 
fectioners’ Alliance [1961] 1 All E.R. 116, a case concerned with wholesalers’ 
discounts and to which the manufacturers were not parties. The problem may 
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to persons who acquire the goods for the purpose of resale, so 
excluding the consuming public from its ambit and others exclude 
sales under court order or on insolvency, but not closing down sales 
nor those of damaged or unfashionable goods, though such sales are 
‘less likely to be forbidden by the supplier. 

Before coming to the English statute, it might be of interest to 
consider the position in the United States, which has had almost 
thirty years’ experience of statutes allowing the enforcement of 
resale price maintenance in the courts, even where there was no 
contractual relationship between the parties. 


RESALE Prick MAINTENANCE IN NortH AMERICA 48 


In the U.S.A. there has been considerable controversy as to 
whether resale price maintenance, or “ fair trade ” as it is euphe- 
mistically called, is desirable and the shifts in opinion have been 
reflected in legislative reforms. The first relevant statute to be 
enacted was the Sherman Act, 1890, section 1. 


“ Every contract, combination . . . or conspiracy in 
restraint of trade or commerce among the several states, or 
with foreign nations, is hereby declared to be illegal.” 


In inter-state commerce any resale price maintenance agreements 
whether vertical or horizontal +* were therefore misdemeanours 15 
and combinations not amounting to agreements might also contra- 
vene the section, making it difficult to enforce resale price main- 
tenance without infringing the Act.*® 


Ld 
be raised more overtly by thè net-book agreement which has been referred to 
the court. 

It is not proposed to deal with the difficulties involved in defining ‘* those 
goods,” for instance the distinction between goods and interests in land, or 
choses in action; nor with the problems that might arise if dealers in bulk 
should impose minimum prices and the goods were later mixed with other 
goods. The meaning of ‘‘ notice ’’ was considered by C. Grunfeld, see supra, 
note 5. 

18, Since many of the cases considered were decided in state courts, reports of 
which are available in few English libraries, periodicals and case books will 
be frequently referred to, ¢.g., L. Schwarz, Free Enterprise and Economic 
Organisation, 1962, Foundation Press; 8. C. Oppenheim, Federal Anti-trust 
Laws, 1959, West Publishing Co. An interesting recent discussion of the 
U.8. law together with some economic arguments for and against resale price 
maintenance has been written by A. D. Neale, The Anti-trust Laws of the 
U.9.4., 1960, Cambridge U.P., Chap. XI. 

14 A vertical agreement ia one whereby the manufacturer or other supplier 
imposes conditions affecting the goods down the distribution chain: a hori- 
zontal one is an agreement between manufacturers or traders of the same 
type, d.e., between manufacturers, or between wholesalers, or between 
retailers. 

15 ¢.g., Dr. Miles Medical Co. v. John D. Park and Sons 220 U.8. 878 (1911), 
Schwarz, p. 520, Oppenheim, p. 186. 

16 In U.S. v. Colgate ¢ Co. (250 U.S. 800 (1919), Oppenheim, p. 191), a single 
manufacturer refused to sell to dealers who cut prices and so effected vertical 
resale price maintenance. Since no agreement with dealers was alleged in 
the indictment, it was held to be bad. The case was distinguished in F.T.C. 
v. Beech-Nut Packing Co. 257 U.S. 441 (1922), Schwarz, p. 545, Oppenheim, 
p. 197, where an agreement with wholesalers was implied from co-operation 
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The first state to pass a “‘ fair trade ” law enabling certain 
types of vertical resale price maintenance agreements to be made 
was California in 1981.17 Two years later it was amended to 
include a ‘‘ non-signer ’’ clause whereby actions could be brought 
against distributors not party to the contract who cut prices wil- 
fully and knowingly. Fourteen other states followed suit, but the 
progress of “‘ fair trade ” was delayed by doubts as to the constitu- 
tionality 18 of such laws. In 1986 one was upheld by the Supreme 
Court 1° and the flood-gates were opened; in the following year 
twenty-eight states passed ‘“‘ fair trade’? laws containing non- 
signer clauses. Now only Texas, Vermont and Missouri of the old 
forty-eight states and the District of Columbia have never had 
“ fair trade ” statutes, and while the Supreme Courts of Nebraska 
and Utah have declared the whole statute unconstitutional, about & 
quarter of the states have no valid non-signer clause. 

However, as state “‘ fair trade’? laws could not affect inter- 
state commerce which is a federal matter, and in that sphere the 
Sherman Act had made resale price agreements criminal, they could 
be enforced in the courts only where the whole chain of contracts 
from that imposing the resale price to that under which the 
goods were finally resold took place within a single ‘‘ fair trade’? 
state. In 1987 the Miller Tydings amendment to the Sherman 
Act exempted from its provisions certain types of vertical resale 
price maintenance agreements. This amendment, hurriedly passed 
as a rider to the appropriation bill for the District of Columbia, 


not dissimilar to that given in the Colgate case. However, the latter is not 
dead, as no agreement was implied in U.S. v. Parke, Davis Co. 164 F. Supp. 
827, D.D.C. (1958); noted 27 Geo. Wash ..Rev. 260, Oppenheim, p. 196. For 
comments on this line of cases see H. Lackshin (1958) 86 Texas L.R. 799; 
R. J. Dittmch Jr. (1958) 56 Mich.L.Rev. 426. 

17 Bee Oppenheim, p. 181. Resale price maimtenance by notice affixed to goods 
dates from 1914 ın New Jersey. 

18 Their validity has been challenged on three grounds: (a) that ‘‘ fair trade ” 

laws result in an unlawful delegation of legislative power (e.g., Schwegménn 
v. Eli Lilly & Co. 205 F. 788 (1958)); (b) that they violate provisions against 
monopoly and price fixing in the constitutions of some states and (c) that they 
infringe the 14th amendment which protects citizens from being deprived of 
their proprietary rights without due process of law. This has come to mean 
“arbitrarily or without just cause: the distributor cannot arbitrarily be 
deprived of his right to sell his own goods at the price he chooses. The just 
cause 1s found by some in the proprietary right of the person whose name, 
brand or trademark is affixed to tho goods to maintam its reputation and 
oodwill. This may be lowered if the commodity can be bought too cheaply 
see tnfra, note 88). In fact, however, ıt is often the distributors who have 
forced resale price maintenance on the manufacturer. It was largely the retail 
druggists who fought for the ‘‘ fair trade” laws (E. 8. Herman (1059) 27 
Geo.Wash.L.Rev. 621 at 626 et seq. describes the devious means used by 
NARD to obtain the passage of state and federal legislation. See also * À 
Symposium on the ‘Fair Trade’ Laws” (1958) 27 Fordham L.Rev. 68 at 
p. 89, note 49; B. 8. ney The Economics of Resale Price Maintenance, 
1964, Pitman, Chap. VI.) However, the courts usually continue to speak as 
if ıt is the protection of the supplier's goodwill that is in issue, though not 
oe (47 Fordham L.Rev., p. 90, note 62; Schwegmann v. Eli Lilly, 
supra). 

19 Old Dearborn Distributing Co. v. Seagram Distillers Corp, 299 U.S. 188 (1986), 
Schwarz, p. 554. 
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did not mention non-signers and in Schwegmann Bros. v. Calvert 
Distillers Corp,?° the Supreme Court held that it did not bind 
them by implication. As a result the controversy between 
the proponents and opponents of “ fair trade ” flared up again. 
Both the F.T.C. and the Department of Justice, the two bodies 
who enforce the anti-trust laws,’ continued to oppose “ fair 
trade ’? strenuously. However, Congress, while not deciding the 
controversy, thought the matter should be left to the legislatures of 
the various states and the McGuire amendment containing a non- 
signer clause passed both houses in 1952 and despite the vigorous 
dissent of Judge Holmes, was upheld by the Court of Appeals in 
Schwegmann Bros. v. Eli Lilly & Co.?? 

Like the Miller-Tydings amendment, it applies only to vertical 
agreements * relating to commodities bearing the trademark, 
brand or name of the producer or distributor and which are “ in 
free and open competition ”? with commodities of the same general 
class produced or distributed by others,*4 when such contracts are 
lawful as applied to intra-state transactions under the law of the 
state in which the resale is made, or in which the commodity is to 
be transported for such resale. 

Many problems remain to be solved. With what goods must 
the commodity be in competition? 2° Where is the contract of 
resale made? Where the goods are when title passes. Does this 
mean that a mail order company with a warehouse in a free trade 
state can advertise and offer goods for sale below the maintained 
price in a “ fair trade ” state, if it arranges for title to pass when 
the goods are in the free trade state??? Under many “ fair 
trade ” laws price-cutters may be sued by competing distributors 


20 941 U.S. 884 (1951); Schwarz, p. 587. 

21 But not the ‘‘ fair trade’ provisions, although they are a defence to proceed- 
ings under the Sherman or Federal Trade Cointhiesion Acts. 

23 905 F. 2d. 788 (1953). 

23 all '‘ fair trade '’ legislation is similarly limited which prevents an integrated 
manufacturer cum trader from imposing resale prices in his manufacturing 
capacity as it would amount to æ horizontal agreement or combination 
between traders: U.S. v. McKesson and Robbins Ino. 351 U.S. 305 (1966), 
Oppenheim, p. 212. Though some earlier state and F.T.C. cases went the 
other way: Eastman Kodak Co. v. Aljan Camera Co. (1964) (N.Y. Sup. Ot.), 
Re Eastman Kodak Co. F.T.C. Dkt. No. 6040 (1955), CCH Tr. Reg. Rep. 
{ 25,201, Oppenheim p. 215. There ıs no such prohibition in this country 

24 But one other manufacturer is enough (Eastman Kodak Co. v. F.T.C. 44 
F.T.C. 14, 16 (1047)) even if they meet each other's prices (Eastman Kodak 
Co. v. Home Utilitiss Co., 188 F.Supp. 670, 674, appeal dismissed 352 U.S. 
956 (1957)). This is so even if entry into the market is made difficult by the 
see ne patents etc. See Herman’s article (cited supra, note 18) at 
pp. 661. 

35 Beo Eastman Kodak Co. v. F.T.C. 158 F. 2d. 592 (1946), Oppenheim, p. 211. 
The decisions on this subject are not usually very explicit or mutually con- 
sistent, but apart from this case, they have tended to define the classes 
broadly: Herman, 27 Geo.Wash.L.Rev. 621 at 650. 

35a The facts in General Eleotric Co. v. Masters Mail Order Co. 244 F. 2d. 681 
(1957); Oppenheim, p. 217) were less extreme, but it was held that no action lay. 
This led to attempts, so far unsuccessful, to obtain amending legislation. 
Meanwhile some manufacturers have abandoned ‘‘fair trade’’ for many of 
their smaller products: (1957) 27 Fordham L.Rev. 68, at pp. 107-111. 
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who have suffered damage.*® This encourages artificial avoidance 
tactics when resale prices are not uniformly fixed or enforced. A 
manufacturer will be unable to come to equity for an injunction 
with ‘* clean hands ” unless he has been fixing and enforcing the 
tesale price fairly and diligently. However, unless lack of enforce+ 
ment amounts to abandonment of resale price maintenance, this 
will be no defence to an action by a competing distributor, even if 
the discriminating manufacturer induced him to sue.?7 

Some states have also passed Unfair Sales Acts, prohibiting 
sales below cost. But the administrative and legal difficulties they 
involve have been considerable.* 

The present position *® seems to be that a large manufacturer 
can impose resale prices either by distributing goods entirely 
through his own organisation, or by making the independent dis- 
tributors his agents, with all that involves.*° The small ‘ fair 
trading ”?” manufacturer, to whom such methods are not available 
unless he is prepared to refuse to sell to price-cutters,*? remains at 
the mercy of the mail order or other firm in a free trade state over 
the border, especially now that fewer states have valid “* non- 
signer ” clauses. 

The Attorney-General’s National Committee to Study the Anti- 
trust Laws considered “‘ fair trade’? in 1955. It acknowledged 
that 


“ Fair trade” enactments reflect some legitimate com- 
mercial aims. Nationally advertised and branded consumer 
commodities readily lend themselves to loss-leader and cut- 
tate merchandising that can impair substantial investments in 
business goodwill ’? (p. 158). 
However, ‘* fair trade ” pricing was thought to go far beyond the 
protection required—it strikes not only against promotional price 
reductions, but also at those which might pass on to the consumer 
the economies of competitive distribution. Further, vertical regale 
price maintenance is often more effective than horizontal in elim- 
inating price competition. The Committee therefore recommended 
the repeal of both the Miller-Tydings and McGuire amendments, 
though some members felt that Congress should consider means of 


26 Ibid. at pp. 85-86. Though the cost and peak of litigation may prevent 
many from domg so, this represents a considerable difference from the U.K. 
legislation. 

27 Ibid. at p. 90, note 55, and text thereto: Burstein v. Charline’s Cut Rate 
196 N.J.Ēq. 560 (1940); 10 A. 2d. 646. 

28 Neale, op. cit. (ante, note 18) at pp. 861-863. For instance what overheads 
should be included in the cost? 

2° The issues for the legislature are discussed by Mclachlan, ‘‘ A New Approach 
to Resale Price Maintenance ” (1958) 11 V.and L.R. 146 at p. 147. 

80 e.g., retaining title until the goods are sold and being responsible Sor their 
accidental loss. The detailed working of the scheme is described by Chief 
Justice Taft in U.S. v. General Electric Co. 272 U.S. 476 (1926). Schwarz 
529; Oppenheim, p. 202. 

31 See ante, note 16. He must tread warily to avoid the Beech-Nut principle and 
may ner to reduce capacity (Herman, 27 Geo.Wash.L.Rev. 621 at 682 
et 8eq.). 
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dealing with the problems of loss-leader sales and the debasement 
of widely advertised trade marks and business goodwill. 

The Canadian experience raises a query as to how serious loss- 
leader selling would be if resale price maintenance were abolished.** 
The Combines Investigation Act, 1952, s. 84, passed pursuant to 
the recommendations of the MacQuarrie Committee,“ made resale 
price maintenance illegal 3 at the time the McGuire amendment 
was being passed on the states. The Canadian legislation was 
passed in the face of great controversy, and fears were expressed 
that small merchants would suffer drastically as a result. The 
MacQuarrie Committee recommended that the problem of loss- 
leader selling should be carefully reviewed, and in 1955, three years 
after the change in the law, the Restrictive Trade Practices Com- 
mission reported.** After careful study, it concluded that the 
occurrence of instances of serious loss-leadering had been sporadic 
and exceptional and not sufficient to warrant new legislation for 
suppression or control. The Commission thought that the basis of 
most complaints about loss-leader selling was the operation of 
normal competitive forces, distributors selling below list prices 
profitably, on the basis of smaller margins and larger turnover." 


32 A few members dissented from the recommendations on the ground that resale 
rice maintenance, by ee certain undesirable practices such as loss- 
eader selling, allowed the small dealer to stay in bumness (pp. 154-155). 

33 P. W. 8. Andrews and F. A. Friday, Fair Trade: Resale Price Maintenance 
Re-examined (1960) pp. 27-29, give some recent examples from the U.S. of 

pfice-cutting leading to an over-all loss of salea for leading brands. E. 8. 
Herman (1959) Geo.Wash.L.Rev. 621 at 682 suggests that there are no 
authenticated cases of manufacturer failure due to price outing. Yamey, The 
Economos of Resale Price Matntenance, says at p. 98: ‘It must not be 
supposed that selective price coping is never practised in order to create a 
favourable impression. But it would be incorrect to regard loss-leader selling 
as the crux of the price maintenance problem." In the absence of resale 
‘price maimtenance, Tods leader selling may be less effective in enticing 
customers and therefore less commonly practised. 

34 Interım Report of the Committee to Study the Combines Legislation (1952). 
Generally on the Canadian position see Blair, ‘‘ Combines, Controls or Com- 
petition?’ (1958) 31 Can.Bar Rev. 1088 and the article in Friedmann @Œd.), 
Anti-Trust Laws (1956) at pp. 28-82. 

35 i.e., criminal. This may lead to difficulties in reconciling the manufacturer's 
right to refuse to deal with a particular trader and a refusal ariamg from 6 
determination to enforce resale prices. Such problems do not arise under s. 24 
of the U.K. statute, which forbids only agreements, arrangements and so 
forth to stop supplies and not the actual stoppage. The Canadian position is 
also stricter than the U.S. which prohibits only agreements, combinations and 
conspiracies to enforce resale prices, but not individual refusals to deal. See 
ante, note 16. 

36 Report on an Inquiry into Loss-Leader Selling, 1955. Reviewed by Cohen 
(1955) 88 Can.Bar Rev., p. 1198. 

s7 No selling below cost was proved: see Cohen (op ott., supra, note 86) at p. 
1202, This finding raises an ethical economic problem: against what compe- 
tition should the small trader be protected, only against the unfair use of 
power by large traders, or also against their superior efficiency, especially 
that derived from economies of scale? 
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Tue ENGLISH STATUTE: ‘f PRICE AT WHICH THOSE Goops MAY 
BE RESOLD ” 


To return to section 25, only “‘ a condition as to the price at which 
those goods may be resold ” can be enforced against non-signers. , 
Various avoidance devices may be based on transactions artificially 
entered into either so as to prevent their being sales, but, for 
instance, gifts, barter, or even hire (but not hire purchase), or 
where, although the list price is charged, other valuable goods or 
services are given free, or below cost. 

“ Resale ” is not defined in the Act, except that under section 
26 (8) it includes hire purchase, but one of the definitions in the 
Sale of Goods Act that the draftsman thought was purely declara- 
tory of the common law *° is à 


‘*1(1) A contract of sale of goods is a contract whereby 
the seller transfers or agrees to transfer the Pop in goods to 
the buyer for a money consideration, called the price.’ 


“ Price ” is not defined, either, except that under section 86 (1) it 
includes a charge of any description and, under section 26, section 
25 is made to apply to a condition as to the amount of discount 
which may be allowed on the resale of any goods or as to the price 
which may be paid on the resale of any goods for other goods taken 
by way of part exchange.” The word does not appear to be a term 
of art. Its extent may be considered in relation to various forms of 
concealed price-cutting, many of them known before the Act was 
passed. For instance, under the net-book agreement, it was a 
breach of price maintenance arrangements if a bookseller ‘* 6ffers 
or gives any consideration in kind, e.g., card-indexing, stamping, 
reinforced bindings etc., at less than the actual cost thereof to the 
bookseller.” 4° These services can hardly be called discounts, so an 
aggressive trader by providing any of them free or at uneconomic 
rates to his customers may gain a competitive advantage. r 

‘ Discount ? is not defined, but in the Oxford dictionary 
appears as 


“© 2 Commerce (a) A deduction (usually at a certain rate per 
cent.) made for payment before it is due, or for prompt 


38 Chalmers, Sale of Goods, 10th ed., p. 2. This was the latest edition prepared 
by the author. Only one case has been decided on the meaning of resale 
under s. 25: Beecham Foods, Ltd. v. North Suppltes (Edmonton) Ltd. (1959) 
L.R. 1 B.P. 262; noted (1960) 28 M.L.R. 88. Vaisey J. held that the bottle 
in which liquid ' Lucozade'’ was sold was itself hired and so outside the 
section. 

39 The last provision was probably not necessary, inasmuch as at common law, 
though sale must be for a monetary price, it may be also in consideration of 
other goods valued in money and the whole consideration forms the price: 
29 Halsbury, Laws of England, 2nd ed., p. 6; Chalmers, op. cit., 18th ed., 
by Sieghart, pp. 7-8. 

40 Text of the net-book 8 ent in B. N. Langdon-Davies, The Practioe of 
Booksellng (1061) p. 178. The agreement which is mentioned in the collective 
discrimination report has since been modified. 
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payment of a bill or account; .. . any deduction or abatement 
from the nominal value of price,” 


and the verb to discount is defined as 


“ to reckon as an abatement or deduction from a sum 
due or to be accounted for.” 


The statute is not dealing with any particular trade, so no trade 
usage can rebut the primary meaning of the word, nor do econ- 
omists use it differently. However, since the normal meaning may 
lead to widespread avoidance of section 25, it may be that a strong 
court might treat the giving of money’s worth as equivalent to a 
deduction from a sum due.*2 


It seems surprising that although two post-war bodies had 


reported on resale price maintenance,** examples of concealed 
price-cutting mentioned in the reports were not provided for. 
After-sales service is particularly important for the sale of con- 
sumer durables, such as cars and refrigerators, but could hardly be 
called a discount; nor could carriage.*® Gift coupons and trading 
stamps may give rise to difficulties, which will be considered by 
means of hypothetical examples of a trader who wishes to reduce 
his prices, without becoming liable under section 25. 


If he gives a gift to everyone entering his shop, whether they 


purchase anything or not, this would not infringe the section.‘ 
Similarly, if he gives an article, price-maintained or not, to every 
customer at Christmas, this is presumably a gift and outside the 
section: it is not a discount, for no deduction is made from money 
owed, nor is there any proportion between the value given and the 
amount of the custom, nor is it sale, for there is no price. But if 
two price-maintained articles are given for the price of one, it is 
submitted that there is a discount, for although it might be 
analysed as a gift of the second object, it is commercially more apt 
to consider it as a 50 per cent. discount from the price of each.*5 


41 In Kruhlak v. Kruhlak [1958] 2 Q.B. 82 a wife was allowed to issue a com- 


piam as “a single woman "° against her husband, where justice required a 
eparture from the literal interpretation. 


42 Lloyd Jacob Report (ante, note 7), para. 124 et seq.; collective discrimination 


43 


45 


report (ante, note 10) para. 127 et seq. 

Some of the U.S. ‘fair trade" laws forbid onl price dete £ discounts not 
being expressly mentioned, but Spalding J. in Calpate. Palma we Co. Vv. Elm 
Farm Foods Co. 148 N.E. 861 at 865 (1958), decided that a cash discount was a 
form of price-cutting, a decision that does not stand alone. Nevertheless, the 
U.S. cases make ıt clear that many store promotional services do not amount to 
price-cutting, ¢.g., providing parking space, rocking-horses and assistants to 
look after children. It has been held that the giving of credit on instalment 
sales does not amount to price-cutting, even if losses may be expected to 
total as much as 20 per cent. of the gross sales (Sunbeam Corp. v. Klem 
(Del. Ch.) 79 A. 24. 608 (1961). 

In Bernhard v. Savall Drug Store, Inc. (N.Y.8up. Ct.) 82 N.¥.8. 2d. 122 
(1948); (1958) 27 Fordham L.Rev. 68 at p. 100. The U.S. cases are helpful in 
this field, although ‘‘ discounts ” are not expressly mentioned in their “ fair 
trade '’ laws and not all courts have treated them as price-cuts. 

Frank Fischer Merchandising Corp. v. Ritz Drug Co. (N.J. Ch.) 19 A. 2d. 
464 (1941), where the sale of such a combination by the manufacturer was held 
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Tf the trader gives a price-maintained object for every pound spent, 
it is not a sale if there is no price. But it might be argued that 
the purchases and the “‘ free gift »” are together sold for £1, so 
that there is a discount from the amount owed on the combined 
sale.4° The same argument applies if a non-price-maintained object * 
is given with sales of price-maintained goods,*" the only difference 
being that if a nominal price were charged for the non-price- 
maintained article, it might be argued that the discount came from 
it, though it is again submitted that the transaction should be 
analysed as a combined sale where the non-price-maintained article 
could not be bought so cheaply on its own. 

This analysis holds if gift tokens, trading stamps, or cash 
register receipts redeemable in merchandise are given: they would 
not be within the section, unless given in relation to purchases of 
price-maintained goods: but if they are, then the benefit of the 
stamps, etc., should be treated as part of the transaction in which 
the price-maintained goods were bought, as part of the combined 
sale, so that unless the price was increased to cover the value of 
the stamps, an action could be brought under section 25.*° How 
far the price need be increased is arguable where the merchandise 
obtainable with the stamps is not price-maintained. The stamps 
may not be redeemable until purchases of substantial value have 
been made, so it might not be necessary to charge the usual retail 


to be evidence that he had abandoned resale price maintenance of those 
products, and so was the sale of packets containing two price-maintamed goods 
for the price of one, plus 1 cent. 

46 In Du Pont v. Kaufman & Cherniok 148 N.E. 2d. 634 (1958); [1968] Amnual 
Survey of American Law, p. 190. (Mass.) the gift of a gallon of Zerex fair- 
trade with the purchase of each tyre (price free) was held ta be a combined 
sale and so the price of Zerex was cut, although it purported to be a gift, not 
a sale. 

47 Squibb £ Sons v. Charknes Cut Rate Inc. (Sup. Ct. N.J.) T4 A. 2d. 854 
(1950). A Dunhill lighter was given awa with the purchase of ‘‘ fair traded "’ 
drugs of $2 or over. It was held that this was a reduction 1m price: 1t Was 
among the evils the Act was passed to prevent. I have taken cases mainly 
from N.Y. and N.J. because in most of the other states the “fer trade "’ law 
itself provides whether gifts may be given. See (1958) 27 Fordham Law 
Rev. 68 at p. 100. 

48 The U.S. decisions on this are not uniform, as in some states it is said that 
the stamps amount to a discount for ing cash and not to price-cutting. 
See (1959) 84 N.Y.U.L.R. 804, 807-800; (1958) 97 Fordham L.Rev. 68 at 
pp. 102-108. Such an argument would clearly not be relevant to our statute. 

tactical problems arise if such stamps cannot be given, the ‘‘ deferred dis- 
count ’? may be less than 4d. and to add this to the price of the goods might 
prevent their sale, while to exclude such purchases from the “divi.” me be 
administratively expensive, especially as regards credit sales. It is doubtful 
whether trading stamps come within the evils resale rice maintenance is said 
to prevent. (See Lloyd Jacob Report, paras. 96-103, and Colgate-Palmolive 
v. Elm Farm Foods Co., supra, not 48, for some of the arguments also Bristol 
Myers v. Lat Bros. (Pa.) 6 A. od. 848 (1989), Schwarz, p. 664 and following 
notes. When it was held ın the former case that giving stamps did amount to 
price-cutting, a new ‘‘fair trade ” agreement was negotiated allowing it: 
(1959) 84 N.Y.U.L.R. 809. However, if used widely, the cost of the stamps 
may be added to the price of the geode; inoreasing the cost of living, and 
some states have prohibited or taxed them: (1959) 12 P. of Fla. Law Rev. 
218, 218 6t seq. 
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price for goods that will be obtainable only in the future and if 

sufficient purchases are made. 

But if I am wrong, and “ free gifts? or trading stamps, as 
opposed to cash, do not amount to a discount, not being an abate- 
"ment from money owed, and the combined sale analysis is rejected, 
then if cash is not obtainable from the trader, there would be no 
sale and no price, or discount. If a car dealer were to give shares 
quoted on the Stock Exchange with every car sold,‘ money could 
easily be obtained by the customer, but not directly from the 
trader, so it is hardly an abatement from the price of the car, for 
it is not the creditor who releases part of his debt. If, instead, the 
car dealer gives with each car a token entitling the customer to 
some object, but is himself prepared to buy his own tokens, it is 
submitted that this should be considered a discount, for he is, in 
effect, giving the customer a choice of the gift or of the price he is 
prepared to pay for it, the latter being a deduction from a sum 
due." But how distinct need the person selling the goods be from 
the person buying the tokens?" Would the court lift the veil of 
incorporation if a trader formed a company of which he was the 
main shareholder and chairman, and, as agent for the company, 
was prepared to buy the tokens, informing his customers of this 
before they made their purchase? If not, and if the arguments as 
to combined sales are not accepted, then the way to avoidance on 
a large scale seems to be open, though it might be reduced by 
manufacturers maintaining differential minimum prices.*? 

Are these possibilities of avoiding section 25 undesirable? If 
they*are, then a strong court might be prepared to define discount 
widely," or to analyse transactions into combined sales, rather 
than sale plus gift. The question is controversial. Economists in 
general seem to have little to say in favour of resale price main- 
tenance and a great deal against,°‘ though the bodies that 
49 fn the case of most consumer durables, this could be prevented by the owner 

of patents involved in their manufacture, as restrictions unlimited ın this 

respect can be imposed by the patentee. See T. A. Blanco White, ‘Price 

Maintenance in English Law" [1959] J.B.L., 241 at 248. In Dunlop v. 

Longlife Battery Depot, L.R. 1 R.P. 65, the claim under section 25 failed, 

but that under the Patent Acts succeeded. 

50 It 18 submitted that even if the dealer insists on the full list price being paid 
and only afterwards buys back the token, this should be treated as part of 
the same transaction, so as to amount to a deduction from a sum due. 

51 The definitions ın the Act do not help as they apply to references ın the Act, 
while we are considering the dictionary meaning of discount. 

52 e.g., 2s. 6d. for retailera giving no goods or services at less than 10 per cent. 
above cost and 8s. for those who do. Agreements between manufacturers or 
wholesalers to do so, though registrable, would not infringe s. 24 (1) (b) as 
traders giving such benefits to their customers would not be trading in circum- 
stances similar to those not doing so. Such differentials could also affect 
services that are clearly not within s. 25. 

33 If it restrains freedom of trade, it ought to be construed narrowly, see ante, 
p. 219. The next suggestion might accord with the commercial common sense 
recommended by Romer L.J. 

s4 J. D. Kuipers, Resale Price Maintenance in G.B., Chaps. 8 and 4. A good 


little book is B. 8. Yamey, The Economics of Resale Price Maintenance 
(1954), Pitman. More recent pamphlets are Resale Pres Maintenance and 


280 THE MODERN LAW REVIEW Vor. 24 


considered the matter before 1956 were less disapproving. The 
Lloyd Jacob Report, while generally unfavourable to resale price 

maintenance, recommended that no action should be taken which 

would deprive an individual producer of the power to prescribe and 

enforce resale prices for goods bearing his brand; but they” 
qualified this so as to allow deferred discounts or « divis *? to be 

given." They also believed that self-service shops with lower 
distributive costs should be allowed to charge a lower price.” 

However, section 25 is not confined to branded goods, nor to 

producers, and it does apply to deferred discounts and self-service 

shops. In their Collective Discrimination Report, the Monopolies 
and Restrictive Practices Commission recommended against 

collective enforcement,’ the only aspect of the question within 

their terms of reference.” However, in its Report on the Supply 

of Electric Lamps,” it did recommend that a minimum price-fixing 
scheme between manufacturers, coupled with minimum price main- 

tenance at the various levels of distribution might be allowed to 
continue, subject to important safeguards as to the level at which 

prices should be maintained, as the practice encouraged the 
exchange of patents and technical information. So while neither 
body seemed in favour of the practice as a whole, neither was 

prepared to condemn it entirely. Since the Act came into force, 

the (Cohen) Council on Prices, Productivity and Incomes has 
suggested a reconsideration of section 25.° This may be doubly 
important as, in its Report on the Supply of Tea,® the Monopolies 
Commission appears to think that as a result of section 25, there is 

a presumption that the individual enforcement of resale price main- 
tenance is generally not against the public interest. 


ENFORCEMENT 


No obligation is imposed on the supplier to enforce his prices fairly 
as between different traders, so the various methods of avoiding the 


Shoppers’ Choice by the same author (1960) and an answer to it by P. W. 8. 
Andrews and F. A. Friday, Far Trade Resale Price Maintenance Re- 
examined (1960). 

55 Ante, is 7 (Mr. H. Smith dissenting), para. 168. Producers are widely 
efined. 

58 Paras. 96-108, and 164. 

67 Paras. 104-109, and 164. Some provisions were made to prevent selective 

rice-cutting or loss leader sellig: 

58 Ante, note 10, para. 175. But four members, including Professor Goodhart, 
thought that collective enforcement of individually fixed prices should be 
allowed, subject to restrictions which would facilitate the investigation of 
individual cases: paras. 254-269. 

89 Mr. Henry Smith again criticised resale price maintenance generally (34-35) 
and thought that its evils outweighed those of even the most reckless price 
competition by distributors. 

60 1951. Paras. 258 and 262-264. 

61 A suggestion taken up by B. S. Yamey in [1958] Public Law, p. 858. 

92 1956. Para. 171. Since there were no special circumstances in this industry, 
individual resale price maintenance was found not to be contrary to the public 
interest. Yamey, op. cit., supra, note 61, at p. 866, note 19. 
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provisions of section 25 may be very. important and possibly even 
desirable. In this age of chains of supermarkets and multiple 
shops, a few buyers can wield considerable economic power. Ifa 
manufacturer imposes a price of 2s. 6d. for an article, what is the 
“small retailer to do if he finds a powerful distributor retailing it at 
2s. 4d.? As his goodwill may disappear fast, he may be tempted to 
reduce his price to the same level. Would he then have any 
defence to an application for an injunction, if he were sued by the 
manufacturer ? 

If the cases decided before the Act are followed in proceedings 
brought against non-signers under section 25, then he would not, 
for they went far in enforcing conditions contractually accepted. 
In Palmolive Co. (of England) Ltd. v. Freedman ® a retailer sold 
soap below the 6d. agreed only after many shops in the neighbour- 
hood were doing so, but this was held to be no ground for refusing 
an injunction. In the U.S. the courts have said that the manu- 
facturer coming to equity for an injunction must come “ with 
clean hands,” or must “‘ do equity,” so they refuse relief unless the 
manufacturer has fixed and enforced resale prices fairly and 
diligently. He need not charge the same price throughout the 
country, but different prices in the same market would be discrim- 
inatory; nor need he sue every price-cutter, provided he does not 
discriminate improperly, but he may be required to bring one or 
two actions or stop supplies to price-cutters.*4 The limits of these 
rules are necessarily imprecise, but they appear to prevent flagrant 
discrimination in enforcement. However, in that country, com- 
peting distributors have an independent right of action, which 
enables manufacturers who discriminate to enforce resale prices 
indirectly.% 

In this country only the supplier imposing the resale price 
coydition can obtain relief, so such enforcement tactics are impos- 
sible, and there seems to be little reason for not making use of the 
** clean hands ” maxim, especially in favour of non-signers. How- 
ever, this would not apply to an action for damages at common 
law. In the U.S. such relief has proved almost worthless, because 


83 [1927] 2 Ch. 888. 

64 See Hutzler Bros. Co. v. R ton Putnam Book Co. 46 A, 2d. 101 (1048), 
Schwarz, p. 577, also Brecher, ‘‘ uyıng at a Discount,” 14 Consumer’s Union 
R (1949), an excerpt of which is reproduced ın Schwarz, at p. 574. 
Calvert Distillers Corp. v. Nussbaum Laquor Store (1938) (Sup. Ct. N Y.). 

65 See ante, pp.228-284. 

e0 In Livook v. Pearson (1928) 88 Com.Cas. 188, after a manufacturer had been 
supplying & retailer for three years with goods, subject to a condition as to 
the price at which he might retail them, the manufacturer began to retail 
them himself at a lower price. Yet Branson J. refused to imply a term that 
would prevent the manufacturer from dong so without giving sufficient notice 
to the retailer to enable him to dispose of his stock, before the competition 
forced him to sell wholesale at a loss to someone who would not be bound by 
the condition. 

Professor B. 8. Yamey ([1958] Publio Law, 888 at 868) queries whether 


b 
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of the difficulty of proving and quantifying damage, but it will be 
submitted later that in this country such difficulties may be 
overcome. 

What then should traders do to protect themselves from actions 
for damages and perhaps injunctions if they are faced with’ 
discriminatory enforcement? It is unlawful for two or more 
dealers to agree or arrange to withhold orders for supplies of goods 
from suppliers who supply or have supplied goods to other dealers 
otherwise than subject to a condition as to the price at which they 
may be resold, or who refrain from taking steps to ensure their 
compliance with such conditions in respect of goods supplied by 
them.*’ Traders fearing discrimination could amalgamate to form 
a powerful buying unit, but many value their independence 
and to avoid the section the amalgamation would have to be 
substantial.® 

It is suggested that it would be legal for traders to agree to buy 
through a common association, whose bargaining power might then 
become commensurate with the centralised buying department of a 
multiple trader. To avoid the provisions of section 24 (2) they 
would agree to buy from this association, rather than to withhold 
orders from those discriminating in the enforcement of resale 
prices, but there would be nothing to prevent the association from 
actually withholding orders from such suppliers, for there would be 


an injunction would have been granted against the retailer if he had cut his 
prices in such circumstances. 

In the U.S. it would not, as such conduct would be evidence of abandon- 
ment of the condition, at any rate against non-signers (Frank Fssoher Mer- 
chandising Corp. v. Rits D Co. (Ch.) 19 A. 2d. 454 (1941), third claim). 
See also (1958) 27 Fordham L.Rev. 68 at p. 92. 

In this country it is submitted that while an injunction might be refused, 
despite Palmolios v. Freedman, an action for damages would he. It is also 
submitted that the result would be the same if the manufacturer was proved 
to have allowed favoured retailers to sell at less than the maintained price. 

The retailer's position would be worse after 1956 as other retailers who 
acquired the goods with notice of the condition would be bound by it, and s0 
he might be unable to dispose of the stock. 

67 g. 24 (2). Under (8) agreements include recommendations. 

68 Under s. 26 (2) and s. 86 (1) they would have to become either partners or 
inter-connected bodies corporate within s. 154 of the Companies Act, 1948. 
However most partnerships are limited to twenty members—+bid., s. 484. To 
be a subsidiary of another company within s. 154 that other must be a 
member of the subsidiary company and be able either to appoint or remove 8 
majority of the board of directors, or own more than half in nominal value of 
ite equity share capital. Control may however be left with the directors of 
the subsidiary company, i.e., each trader, under the second alternative by 
means of shares weighted as ards votes, or by attaching votes to non- 

rtiapating preference shares. See L. C. B. Gower, Modern Company Law 
Qnd ed., 1957), pp. 180-191. 

e9 At the moment there is little resale price maintenance in the grocery trade, 
and independent grocers who were weakened by the advent of multiple super- 
markets have joined hands with wholesalers, whose trade with them was 
threatened, to form " voluntary chains '’ and while keeping the advantages of 
independence have secured many of the benefits of the Jarger unit. But this 
co-operation did not have to avoid the problems of wholesale price main- 
tenance. See ‘‘ Fair Trade ” ante, note 33, at p. 65. 
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no agreement.” Yet the establishment of such an association is 
not without difficulties, if breaches of section 25 are to be avoided. 
Presumably it would buy wholesale at the largest quantity dis- 
counts obtainable, and the small trader would wish to obtain part 
“of its net profits in return for his loyalty in buying from it. Ifa 
company is formed in which each of many traders holds one share, 
it would be easy to pass on part of the discount to traders where 
wholesale prices are not maintained and of course it could supply 
amenities for all members with the profits derived from goods 
whose wholesale price is maintained. But this might be unfair to 
members buying a higher proportion of such goods. How can part 
of the discount on them be passed on to the firms actually supplied 
without infringing section 25? 

It is submitted that each retailing firm, being a member of the 
company, might nominate one person to be broker to the company, 
to be remunerated ™ by it for each customer he introduces, by a 
percentage on all business done with such a customer. It would 
then be a matter between the nominated broker and the nominat- 
ing member of the association, whether he had to account for such 
remuneration. The proportion to be passed on to retailers and [or 
brokers could be reviewed periodically. The only doubt enter- 
tained by the writer is whether the court would hold the remunera- 
tion of the brokers to be a disguised discount, contrary to section 
26, paid to the nominating firm.7? 

The difficulty of the discriminating supplier may be superable, 
but What of the converse case of the aggressive cut-price retailer? 
Under section 25 he may be sued as if a party to a contract, and 
in particular an injunction may be granted. Probably this will be 
the main sanction, carrying as it does the threat of indefinite 
imprisonment for contempt of court. But it is submitted that 
orders may have to be more widely worded.” The type of trader 
being considered might place orders with many suppliers, and 
under-sell until injunctions had been awarded to all, then close that 
shop and repeat the process with other suppliers, using other 


70 Provided the managers of the association did not consist of two or more 
persons as defined in s. 26 (2). See supra, note 68. 

71 This would be better than differential dividends for tax purposes: ıt would be 
a deductible expense for the company for profits tax and subject to earned 
income relief in the hands of the broker, unless he had to account for it. 

72 The sympathy of the court which might be gained if the position of the small 
trader, against whom the suppliers were discriminating, were mentioned, 
would not avail agamst a common law action for damages, but might per- 
suade the court to analyse the situation superficially. 

78 In Dunlop v. Longlife Battery Depot, L.R. 1 R.P. 65, the defendants were 
restrained from infringing the plaintiffs’ patents ‘‘ by themselves or by their 
servants, agents or workpeople or otherwise howsoever.” Would ‘‘ howso- 
ever '' include the defendant's acts through hie employer or principal? It 
might be as well to restraim him also from inciting or encouraging other 
persons whomsoever to infringe s. 26. 
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companies and business names. To prevent this, injunctions 
should be worded as widely as can be devised, consistently with the 
requirement of certainty.” ' 

It is illegal 78 for manufacturers to agree to stop the supplies of 
such price-cutters, though individual suppliers are at liberty tor 
cease supplies provided no enforceable contract is broken. How- 
ever, it might be legal for a trade association to prepare and 
circulate lists of traders known to have infringed resale price main- 
tenance conditions, provided that the law of defamation is con- 
sidered," and provided that the withholding of supplies or the 
imposition of penalties is not recommended. The danger is that a 
tacit agreement or recommendation might be inferred from the 
circulation of the list, especially if members were encouraged to. 
report price-cutters.”® i 

One difficulty in trades with a large number of retailers is that 
it may not be easy to detect an alias. Not only may statutory 
returns to the Registrar of Companies be delayed, but the aggres- 
sive trader need not be a statutory officer and his shares could be 
held through a nominee, in which case his name would not appear 
on the file. The Registration of Business Names Act, 1916, is little 
more effective against the large trader, for the penalty for not 
sending particulars may be as little as £5 per day and the main 
sanction of the Act is that contracts may not be enforced by 
persons in default.” 

However, it may be argued that these attempts to prevent 
infringements are unnecessary, as where they are substantiel an 
action for damages will lie. This may be true theoretically, but the 
assets of a business may have been dissipated, so that it is not 
worth the expense of taking proceedings, and even if there are 
sufficient assets it may be almost impossible to prove the number 


14 One can be formed for under £25. 

15 In Mann v. Stephens, 15 Sım. 877, an injunction had been granted forbidding 
the defendant from erecting any building other than ‘‘one private house or 
ornamental cottage to be erected in the Dell, and which shall be an ornament 
rather than otherwise to the surrounding property.’ Lord Cottenham varied 
this order by cutting out the words ın italics as being too indefinite. 

76 g, 24 (1), but not criminal, s. 24 (6). 

7” It was held not to be defamatory to place a retailer's name on a stop list— 
Ware and de Freville v. M.T.A., ante, note 8. However, before 1956 this did 
not mean that he had broken a condition legally binding on him; now, 1t 
would. Unless such breach could be proved to the satisfaction of a jury, there 
would be no defence if the statement 1s capable of being defamatory: qualified 
privilege would not help if persons with no interest in the communication had 
seen 1t: White v. Stone 71839} 2 K.B. 827. 

18 This was an important ground for the Besch-Nut decision, ante, note 16; 
although there the tacit agreement was vertical, not horizontal, mmilar argu- 
ments apply. 

19 gs. 7 and 8. It mht prevent him from claiming delivery of goods already 
ordered, but once discovered he might close the shop and flit before an injunc- 
tion was obtained against him, as that would make bim liable to imprisonment 
if he were later found price-cutting. 
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of infringements committed.®° If this hurdle is surmounted, what 
will be the measure of damages? The supplier may temporarily 
have sold more goods, owing to the activities of the price-cutter, 
though indirectly he may have suffered loss of goodwill: his other 
customers may not continue to stock goods that cannot be easily 
sold.** Unless they are prepared to co-operate, such loss is hard 
to quantify,®* as it would not be sufficient to prove that orders 
from some customers for some items had ceased. 

Before 1956 these difficulties of proving damage were by-passed 
by the use of lump sum clauses—the distributor to pay, say £15, 
for every breach of the condition as to price, whether it were cut 
by 1d. or £10. Such clauses were upheld by the courts despite 
their apparent arbitrariness * just because damages were so diffi- 
cult to assess. In Imperial Tobacco Co. v. Parslay ** the defendant 
entered into a contract with the plaintiffs whereby he promised to 
pay £165 for every breach of his agreement not to sell below the 
plaintiff’s list prices. He was sued for eleven infringements, each 
for selling at 11d. instead of in some cases 1s. and in others 11}d. 
Goddard J., as he then was, held that this was a penalty clause 
and not a fair pre-estimate of the probable damage as £15 was out 
of all proportion to an item priced at ls. or less. However, his 
decision was reversed by the Court of Appeal on the ground that 
the reasonable proportion the agreed sum must bear to be valid, 
was not with the price of the item sold, but with the probable 
consequences of the price-cutting. Lord Wright M.R. quoted from 
Lord Dunedin in Dunlop v. New Garage, “ it is no obstacle to the 
sum gtipulated being a genuine pre-estimate of damages, that the 
consequences of the breach are such as to make precise pre-estima- 
tion almost an impossibility. On the contrary, that is just the 
situation when it is probable that pre-estimated damage was the 
true bargain between the parties.” He also pointed out that 
the, unequal bargaining position of the parties was irrelevant, 
though, of course, it is important in restraint of trade issues. In 
80 Actions are usually based on trap orders. Price-cutting even for consumer 

durables can be concealed in the accounts (Brooker, ‘‘ Some Limitations of the 

Use of Traders’ Books in Evidence ”’ (1859) 26 The Solicitor, p. 67). For 

small items no concealment would be necessary as the only entry would be 

the contents of the till at the end of the day and it would not be possible to 
show that the price of any particular class of goods was cut. 

81 Bee “Fair Trade,” ante, note 88, at pp. 27-29, for examples of leading 
manufacturers suffering considerable losses as a result of loss ee 

82 In Elliman, Sons ¢ Co. v. Carrington and Son Ltd. [1901] 2 Ch. 276, only 

Nominal damages were awarded, although in theory substantial damages may 

be claimed. In B.M.T.A. v. Salvadori [1949] Ch. 556 at p. 570, Roxburgh J. 

directed an inquiry into Papei, after referring, inter alia, to Lord Dunedin's 

judgment in Du v. New Garage, infra. 

Tihe U.8., injunctions are considered to be the only practical means of 
relief—Calvert Distillers Corp. v. Stockman 26 F. Supp. 78 (H.D.N.Y. 1989); 
(1958) 27 Fordham L. Rev. 68 at p. 92. 

88 Which would be prima facie evidence that they were penalties imposed in 
terrorem, contrary to public policy and so void. 


84 [1986] 2 All E.R. 516; 62 T.L.R. 585. 
85 [1915] A.C. 79 at pp. 87-88. This was also a resale price maintenance case. 
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the result, damages of £165 were awarded, being £15 of each of the 
eleven infringements proved. 

Since the covenant was held to be valid, presumably £15 would 
have been awarded for each infringement, even if 10,000 had been 
proved. Would it then be possible to swell the damages by making. 
trap orders not for eleven items, but for substantial quantities? 
It might be possible for the price-cutter to show that this intention 
existed at the time the condition as to the lump sum was attached 
to the goods, and he might argue that the manufacturer intended 
to induce known price-cutters to commit breaches so that large 
sums could be obtained from them, ruining them and deterring 
others; in other words that when the condition was attached to 
the goods, it was intended ** to be used in terrorem and so was 
contrary to public policy and void. Where the lump sum is large, 
the courts are more likely to hold that the clause is a penalty. In 
Ford Motor Co. (England) (Ltd.) v. Armstrong *" one reason for so 
holding was that the same sum of £250 was fixed for different types 
of breach, the other, that £250 was a large sum when multiplied 
by the number of infringements, some of which might be trifling. 
But a lump sum of even £15, when multiplied by a substantial 
number of infringements, might amount to tens of thousands of 
pounds. The courts have said that the problem is one of constru- 
ing the contract,®* and so in theory it is irrelevant what use one of 
the parties intends to make of the clause, as the courts must find 
the intention, in the objective sense, of both. However, in this 
field the contract is created by the unilateral act of selling the 
goods subject to the condition, which automatically binds fhose 
acquiring the goods for resale with notice of it, so it may be 
arguable that the intention of the supplier when he sells the goods 
is the criterion.” It may often not be possible to prove substantial 


86 In practice such an intention would be hard to prove unless the supplier had 
adopted similar tactics before selling the goods in question. e 

87 (1915) 81 T.L.R. 267 (C.A.). 

88 ¢.g., Lord Dunedin in Dunlop v. New Garage [1915] A.C. 79 at pp. 86-87. 

89 Presumably ‘' goods are sold by a suppher ” under s. 25 at the date when the 
contract 1s made, rather than when title passes, and without the necessity of 
delrvery (Sale of Goods Act, 1898 s. 1 (1); Lockwood v. Levick (1860) 8 
C.B.(y.8.) 608 on the: phrase “goods bought”’), but they are presumably 
acquired by the sub-p aser when he obtains title, often when the goods are 
appropriated to the contract. At the time of the contract, then, he may not be 
aware of the condition, and yet may be bound by it, even if the resale price 
is fixed so hıgh that the goods are hard to sell. He is bound as if he were a 
party to a contract with the supplier, 80 must be taken to have contracted 
yoluntanly. He should protect himself against this riak expressly in his 
contract with his immediate supplier, when goods are bought by description, 
as the supply of price mamtained goods would not be a breach of the terms as 
to title or merchantable quality imped by the Sale of Goods Act, 1898. In 
Sumner Permain & Co. v. Webb and Co. [1922] 1 K.B. 55 (C.A.) 16 was held 
that though the tonic water could not be sold according to the local law of the 
country in which the vendor knew it was intended to be sold, i¢ was still of 
“ merchantable quality.” 

ə Since the whole question is one of public policy, it mi ht be argued that the 
form of fixing a comparatively small sum for breach, when the intention is to 
multiply it by inducing large-scale infringements might be ignored by the 
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infringements, except by trap orders,®? which in a sense induce the 
breach. But it is submitted that whether or not large trap orders 
can be used to swell the damages, lump sum clauses are likely to 
be the only way of recovering substantial damages for proved 
infringements. It is also submitted that they can easily be drafted 
to form part of the ‘ condition ®? as to the price at which those 
goods may be resold ” and so run with the goods under section 25. 

Other problems arise when the price maintained is not a mini- 
mum but a fixed or maximum one. If a housewife finds that a par- 
ticular item she is in the habit of buying has become more expen- 
sive in the local shop, she may switch to a different brand, thinking 
that the manufacturer has raised the price or not bothering to shop 
elsewhere. Again it would be difficult to show how much goodwill 
was lost to the manufacturer. This difficulty is less likely to affect 
consumer durables where most purchasers take more trouble. How- 
ever, Maximum prices are sometimes fixed in times of shortage to 
hinder profiteering which the government might feel called upon to 
prevent by imposing restrictions. It is submitted that the manu- 
facturer should not be allowed to recover the difference between the 
permitted maximum and the price actually obtained, as this is not 
the loss that he himself has suffered °: once he has parted with 
the goods by selling to a distributor, he cannot make a greater 
profit by selling above the maximum price, even if he is bound by 
neither the condition nor governmental regulation. But his actual 
loss may be greater; not only might widespread infringement lead 
to the loss of a free market if the government imposes regulations, 
but glso its detection would require an increase in the expense of 
investigation.“ But neither type of loss is easily attributable to 
any particular infringement, nor, if proved, would its pecuniary 
extent be easy to estimate. The type of loss, to be recoverable, 


court. In Alder v. Moore [1961] 1 All E.R. 1 the majority of the Court of 
Appeal were prepared to look at the substance of the document including the 
alleged penalty, rather than to the form. 

91 It might be possible to show that goods were displayed for sale at less than 
the list price, that on several occasions each day they had remained at that 
price together with the quantity of goods supplied to the price-cutter over the 

riod. 

92 & literal reading, a ‘‘ condition’ would not include a warranty, though 
‘Wilberforce, Campbell and Ellis, Restrictive Trade Practices and Monopolies 
(1957), Sweet and Maxwell, § 924, suggest that it should. But to be safe, 
clauses should be expressly drafted as conditions, although, except in the case 
of instalment contracts, breach of the condition will probably occur only after 
the right to rescind has expired. Indeed ıt is difficult to see what should be 
rescinded in the case of infringements by non-signers. 

°3 Bee (1959) 87 Can.Bar Rev. 862 at 368 et seq., for Mr. D. W. M. Waters’ 
criticism of Mouat v. Betts Motors Lid. [1959] A.C. 71 (P.C.). The cases 
decided on the covenants taken by car dealers and the Motor Trade Associa- 
tion after the war can be distinguished in that they were based on an option 
for the dealer to repurchase the car, and so were thought (perhaps wrongly— 
Waters ibtd. and (1958) 86 Can.Bar Rev. 860 at 870) to involve s. 51 (8) of 
the Bale of Goods Act, 1893. Also under s. 25, breaches by the consuming or 
final customer would be irrelevant. 

84 In B.M.T.A. v. Salvadori [1949] Ch. 556 where this was the loss alleged, the 
damage was not quantified, and an inquiry was directed. 
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must be foreseeable at the date of the fictitious contract with the 
supplier, presumably at the moment of acquisition with notice of 
the condition, or it will be too remote. To overcome these difficul- 
ties, it is again suggested that pre-estimates of probable loss °° be 
drafted as ‘‘ conditions as to the price at which those goods may bes 
resold ” so that they will run with the goods, as far at least as the 
retailer. 


CONCLUSIONS 


A great many problems arising from the construction of section 25 
remain to be solved. The U.S. experience may be very helpful, 
not only in considering what amounts to price-cutting, but also in 
rejecting the earlier English cases that decided that a contracting 
party could be restrained from price-cutting, even when the resale 
price was not being fairly maintained. 

It may also prove valuable in solving other problems, not 
adverted to in this paper: for instance, who can impose resale 
prices on combinations of goods supplied or manufactured by 
different persons, or in other words how far must the goods be 
identical with those supplied by the person imposing the condition ? 
However, a governmental inquiry into the effects and desirability 
of resale price maintenance is now in progress, and it is possible 
that section 25 may be repealed before the courts are faced with 
these problems. 

VALANTINE Larram Koran.* 


95 Care must be taken to see that if different types of breach are contemplated 
the sums sre not identical; even if the seling of complete articles or of any 
part thereof is prohibited, 14 might be as well to differentiate the amount of 
compensation. Bee Ford v. Armstrong, ante, note 87. 

* LL.M.; Lecturer m Laws, University College, London. 

I am indebted for helpful critiaams of drafts for this paper, not only to 
several of my colleagues at University College, but particularly to Professor 
B. 8. Yamey who made many helpful suggestions. Of course I remain solely 
responsible for the opinions expressed and the remaining errors. 


CONTEMPT BY PUBLICATION IN THE 
UNITED STATES 


THE power of courts to punish summarily for criminal contempt is, 
as Mr. Justice Black recently observed, ‘fan anomaly in the 
law.” > The Justice continued as follows ?: 


“ The vices of a summary trial are only aggravated by the 
fact that the judge’s power to punish criminal contempt is 
exercised without effective external restraint. First, the sub- 
stantive scope of the offense of contempt is inordinately 
sweeping and vague; it has been defined, for example, as ‘ any 
conduct that tends to bring the authority and administration 
of the law into disrespect or disregard.’ It would be no over- 
statement therefore to say that the offense with the most 
ill-defined and elastic contours in our law is now punished by 
the harshest procedures known to that law. Secondly, a defen- 
dant’s principal assurance that he will be fairly tried and 
punished is the largely impotent review of a cold record by an 
appellate court, another body of judges. Once in a great while 
a particular appellate tribunal basically hostile to summary 
proceedings will closely police contempt trials but such super- 
vision is only isolated and fleeting. All too often the reviewing 
courts stand aside readily with the formal declaration that 
‘ the trial judge has not abused his discretion.’ But even at its 
ware best appellate review cannot begin to take the place of 
trial in the first instance by an impartial jury subject to review 
on the spot by an uncommitted trial judge. Finally, as the 
law now stands there are no limits on the punishment a judge 
can impose on a defendant whom he finds guilty of contempt 

Except for whatever remote restrictions exist in the Eighth 

Amendment’s prohibition against cruel and unusual punish- 
ments or in the nebulous requirements of ‘ reasonableness ’ 
now promulgated by the majority.” 

The power of English and American courts to punish summarily 
for constructive contempt—chiefly contempts by publication out of 
court—is derived from the same sources, namely, Mr. Justice 
Wilmot’s undelivered judgment in The King v. Almon® and Lord 
Chancellor Hardwicke’s pronouncements in Roach v. Garvan.* In 
practice today, however, there is a wide divergence. In England 
the power to punish as contemptuous publications “ calculated to 
interfere with the due course of justice ’? has been carried by the 
courts to what some consider extreme limits. In the United States, 


1 Green v. United States, 856 U.S. 165 at 198 (1958). 

2 Ibid., at 199. 

3 Wilmot, Notes of Opinions and Judgments, 248 (1802). 

4 2 Atk. 469 (Ch. 1742). Also cited as Re Read and Huggenson and as the St. 
James's Evening Post case. 
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this power has been emasculated by statutory and constitutional 
limitations. How are we to account for this difference in 
direction ? 

In the early years of American legal development, Blackstone 


was often the sole source of authority and he had accepted the- 


views of Mr. Justice Wilmot and published them as the law of 
England. The first statute bearing on the contempt powers of 
federal courts was enacted in the first Judiciary Act of 1789. 
Section 17 stated that federal courts “‘ shall have power to... 
punish by fine or imprisonment, at the discretion of said courts, 
all contempts of authority in any cause or hearing before the 
same....°? The generality of this language suggests an intent to 
codify those powers to punish for contempt possessed by English 
courts at common law. In the early nineteenth century, following 
what were considered several flagrant abuses of the contempt power, 
Pennsylvania, New York, and the Federal Government enacted 
statutes strictly curtailing the power to punish for constructive 
contempt. The Federal Act of 1881 ° confined the summary power 
of punishment to “. . . misbehaviour of any person. . . in the 
presence of the . . . courts, or so near thereto as to obstruct the 
administration of justice... .’? The lower federal courts, aware of 
the events prompting the enactment of this statute, respected its 
restrictions. Many states copied the new federal law.’ 

It is clear that the Act was intended to limit drastically the 
contempt power. During the following century, however, the 
historical antecedents of the Act became obscured and it was 
vitiated by a broad construction. In Toledo Newspaper Co. v. 
United States, the Supreme Court construed the ‘fso near 
thereto ” provision in a causal rather than a geographical sense. 
As a result, substantially all of the pre-1818 powers were resur- 
rected. Under a “ reasonable tendency ” test adopted to avoid the 
geographical limitation imposed by the Act, contempt proceedings 
against the press were left largely in the discretion of the trial 
judge. The test permitted the presiding judge to punish summarily 
for contempt if the publication had a “ reasonable tendency ” or 
“ an inherent tendency ” to interfere with justice. His discretion 
would not be questioned unless greatly misused. 

The Toledo Newspaper case was the federal law of contempt by 
publication until 1940 when it was overruled in Nye v. United 


5 Sir John Fox hes shown that Wilmot's views found ther way into the 
Commentaries published in 1769, and, through them, strongly affected An lo- 
Amencan law. Fox, “The Summary Process to Punish Contempt '’ (1909) 
95 L.Q.B. 288, 247, 253-254. 

6 4 Stat. 487 (1881). Currently see, 18 U.8.C.A. 401 (1948). 

7 Por a history of this development, see Neles & King, “ Contempt by 
Publication in the United States,” 28 Col.L.Rev. 401, 525 (1928) and Ludwig, 
“ Journalism and Justice in Criminal Law,” 28 St.John L.Rev. 197 (1954). 

8 247 U.S. 402 (1918). 
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States.° The Supreme Court there returned to a strict interpreta- 
tion of this Act, giving the words “ so near thereto ” a geograph- 
ical instead of a causal meaning. Since most press publication 
occurs neither in the presence of the court nor “ near thereto ” 
‘geographically, the power to punish contemptuous publications was 
made ineffectual. 

Inasmuch as the Nye case concerned a federal statute the power 
of state courts was not affected. The following year, however, the 
Supreme Court held that constitutional guarantees of freedom of 
the press forbade both state and federal courts from punishing for 
constructive contempt press comment on pending cases unless the 
comment presented a “ clear and present danger ” to the orderly 
and impartial administration of justice. 

` The first case raising this issue was Bridges v. California and its 
companion case, Times-Mirror Co. v. California.° In these cases a 
prominent labour leader and a leading anti-labour newspaper both 
sought to prevent state court judges from interfering with their 
freedom to comment on the way pending cases should be decided. 
In the first case, a state judge had decided that a local of long- 
shoremen was not entitled to transfer its allegiance from an AF of 
L union to a CIO union. While a motion for new trial was pend- 
ing, Bridges telegraphed the Secretary of Labour: 


‘* This decision is outrageous. ... Attempted enforcement 
of Schmidt decision will tie up port of Los Angeles and involve 
entire Pacific Coast.... The ILWU does not intend to allow 
state courts to override the majority vote of members in choos- 
ifig its officers and representatives and to override the National 
Labor Relations Board.”? 


Bridges published this telegram in the Los Angeles and San 
Francisco papers but Bridges alone was fined for contempt. 

In the Times-Mirror case, two labour unionists, who had been 
conVicted of assaulting non-union truck-drivers, requested proba- 
tion. A month before the day set by the trial judge for passing 
on this application and pronouncing sentence, the Los Angeles 
Times published an editorial entitled “ Probation for Gorillas? ” 


“ Two members of Dave Deck’s wrecking crew, entertain- 
ment committee, goon squad or gorillas . . . have asked for 
probation. . . . Sluggers for pay, like murderers for profit, 
are in a slightly different category from ordinary criminals... . 

“ It will teach no lesson to other thugs to put these men 
on good behaviour for a limited time. Their ‘ duty’ would 
simply be taken over by others like them. If Beck’s thugs, 
however, are made to realise that they face San Quentin when 
they are caught, it will tend to make their disreputable occu- 
pation unpopular. Judge A. A. Scott will make a serious 
mistake if he grants probation to the defendants. This 


9 818 U.S. 88 (1940). 
10 $14 U.S. 252 (1941). 
Vor. 24 9 
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community needs the example of their assignment to the jute 
mill,” 

For this the editor and the publisher were fined $100 each. 

After losing in the highest court of California, they appealed to the 


Supreme Court and won a five-to-four decision, along with their foe,” 


Bridges. 

Mr. Justice Black delivered the opinion of the court (supported 
by Justices Reed, Douglas, Murphy and Jackson). He referred to 
the clear-and-present danger test as “ a working principle that the 
substantive evil must be extremely serious and the degree of immi- 
nence extremely high before utterances can be punished.” He 
refused to place publications which tended to obstruct the orderly 
administration of justice in a special category, to which this test 
of constitutional immunity from punishment would not be applic- 
able. Comments on a pending case are as much entitled to the 
benefit of the test as other utterances about governmental action 
and public questions. 

What is the serious substantive evil to be averted? Mr. Justice 
Black stated that it appears to be two-pronged: Disrespect for the 
judiciary; and disorderly and unfair administration of justice. The 
first, he in effect discarded as a substantive evil. To consider it 
would “be to impute to judges a lack of firmness, wisdom or 
honour—which we cannot accept.” ‘ The assumption that respect 
for the judiciary can be won by shielding judges from published 
criticism wrongly appraises the character of American public 
opinion.” 

The second—disorderly and unfair administration of justice— 
then is the substantive evil to be prevented and he intimated that 
this would be restricted to pending litigation. The court must 
examine the particular utterances and the circumstances of their 
publication to determine to what extent the evil of unfair adminis- 
tration of justice was likely to result, and what was the degree of 
likelihood. 

Mr. Justice Frankfurter dissented and was joined by Chief 
Justice Stone and Justices Roberts and Byrnes. He recognised 
limits on the power to punish for contempt, but thought the 
majority had set the limits too narrowly. On the permissible side 
of the line he placed criticism of courts and judges in general and 
discussion of past or future cases. On the forbidden side he put 
publications which interfere with the impartial and calm disposi- 
tion of matters under judicial consideration. Later, in another 
opinion, he said that since judges, “* however stalwart, are human, 
the delicate task of administering justice ought not to be made 
unduly difficult by irresponsible print.” 1 

Two subsequent cases developed the philosophy of the Bridges 
case and attempted to define the limits of the clear and present 


11 Pennekamp v. Florida, 828 U.B. 881 at 857 (1946). 
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danger test. In Pennekamp v. Florida," the court characterised 
the problem as one of striking “ a balance between the desirability 
of free discussion and the necessity for fair adjudication, free from 
interruption of its processes.’? The court then proceeded to reverse 
*the contempt citation, which grew out of a severe criticism of the 
court during a bench trial for rape, holding that although it must 
protect the defendant’s right to a fair trial, “ Freedom of discus- 
sion should be given the widest range compatible with the essential 
requirements of the fair and orderly administration of justice.” 

In Craig v. Harney, the Press was cited for contempt in 
attacking the judge, an elected layman, who refused to accept a 
jury verdict in a forcible entry and detainer action. The criticism 
came after the trial but during the pendency of a motion for a new 
trial. The Supreme Court, in reversing, stated that freedom of the 
Press should not be impaired ‘‘ unless there is no doubt that the 
utterances . . . are a serious and imminent threat to the adminis- 
tration of justice.” ‘ The vehemence of the language used is not 
alone the measure of the power to punish for contempt. The fires 
which it kindles must constitute an imminent, not merely a likely, 
threat to the administration of justice. The danger must not be 
remote or even probable; it must immediately imperil.’ * 

The Supreme Court’s formula seems to grant the Press a virtual 
immunity from contempt rather than resolve its historic struggle 
with the courts. Nevertheless, the actual scope of this immunity 
continues to be uncertain. First of all, the clear and present 
danger test has been reformulated in a non-contempt context. If 
the danger does not have to be imminent, the courts would have 
more control over Press interference. Modification of the immi- 
nence requirement may be forthcoming. In Dennis v. United 
States, the Supreme Court placed emphasis on the magnitude 
rather than the imminence of the evil. ‘In each case (courts) 
must ask whether the gravity of the ‘ evil,’ discounted by its 
improbability, justifies such invasion of free speech as is necessary 
to avoid the danger.” The evil there was the overthrow of the 
government. 

In addition, in each of the Supreme Court cases the danger 
asserted was to judge, not jury deliberations. Although no explicit 
distinction was made, the opinions leave room for the inference 
that the clear and present danger test might lead to different 
results if jury decisions are threatened. If jurors are more suscep- 
tible to influence than judges, then the same comment which 
constitutes no danger in the one instance could still be found a 
danger in the other. 

The judge-jury distinction was advanced for the first time in 


12 Ibid., at 886 and 847. 

18 381 U.8. 867 (1947). 

14 Ibid., at 878 and 876. 

15 340 U.S. 494 at 610 (1951). 
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State v. Baltimore Radio Show.%* A little girl had been brutally 
murdered in one of the parks of Washington, D.C. Ten days later, 
an eleven-year-old girl was dragged from her bicycle on one of the 
public streets of Baltimore, Maryland, and stabbed to death. 
Because of the similarity and atrociousness of the crimes, great 
public alarm was aroused and parents became most concerned for 
the safety of their children. Three nights later a Baltimore radio 
announcer opened his broadcast with the words “ Stand by for a 
sensation.” He then stated that Eugene James had been arrested 
and charged with the second murder. He went on to say that 
James had confessed to the crime, that he had a long criminal 
record, that he had gone to the scene of the crime with the police 
and there re-enacted the murder, and that he dug up the knife 
he had used to kill the little girl. Similar newscasts were made 
over other radio stations located within and without the state. 
Two months later James stood trial and was convicted of first 
degree murder, his confession and prior convictions being received 
in evidence. His counsel had waived jury trial because he felt he 
could not risk a jury trial in a community that had been so 
aroused. The trial was held before a three judge court. 

Three Maryland Broadcasting companies were cited for con- 
tempt under a rule of the court making it contempt to publish any 
matter “‘ which may prevent a fair trial, improperly influence the 
court or the jury, or tend in any manner to interfere with the 
administration of justice.” *7 The Criminal Court of Baltimore 
City found them guilty and imposed fines, the trial court stating 
that the broadcasts constituted ‘ not merely a clear and present 
danger to the administration of justice, but an actual obstruction 
of the administration of justice, in that they deprived the defen- 
dant of his constitutional right to have an impartial jury trial.” 1° 
On appeal, the Court of Appeals of Maryland reversed the convic- 
tions.” It relied largely upon the three decisions of the Supreme 
Court of the United States applying the “clear and present 
danger ” test to the contempt power-—that a publication to be 
contemptuous and not within the protection of the First and 
Fourteenth Amendments must constitute a clear and immediate 
threat to the administration of justice and a fair trial. To the 
argument that the three cases involved court trials and criticisms 
of judges and that a different view should be taken when juries or 
potential juries are concerned, the court dismissed the distinction 
as “ hardly tenable.” Judges are no more immune to human 
influences than the rest of mankind. Conversely, jurors are capable 
of the same firmness and impartiality as the judiciary. 


16 193 Md. 800, 67 A.2d 497 (1949). 

17 Ibid., at 505. 

18 The opinion of the trial court is set out in Maryland v. Baltimore Radto 
Show, 888 U.S. 912 at 916 (1950). 

19 Bee supra, note 16. 
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The Supreme Court of the United States denied certiorari 2° 
but Mr. Justice Frankfurter wrote a long opinion emphasising that 
a denial of a petition for certiorari carries with it no implication 
regarding the court’s views on the merits of the case. ‘* The one 
thing that can be said with certainty about the court’s denial of 
Maryland’s petition in this case is that it does not remotely imply 
approval or disapproval of what was said by the Court of Appeals 
of Maryland.” ** The justice, a member of the court’s minority 
in favour of a rule more restrictive of Press comment, supple- 
mented his opinion with a sixteen-page appendix cataloguing 
twentieth-century English cases concerning contempt of court for 
comments prejudicial to the fair administration of criminal justice. 

Unfortunately, the Baltimore case did not settle the possibility 
of a future judge-jury distinction. The specific refusal to affirm or 
reverse leaves state courts free to determine what limits the “ clear 
and present danger ” test sets on their power to restrict Press 
comment in jury cases. Notwithstanding the Maryland court’s 
refusal to limit the presumption of fortitude to judges, it is con- 
trary to one of the basic assumptions of the law of evidence to 
equate the stamina of judges and jurors. The assumption may 
be wrong but the rules of evidence are based upon it, namely, that 
jurors must be protected from the undue prejudice of improper 
evidence upon which, however, the judge may safely pass. And 
a trial judge who erroneously admits evidence in a trial before 
him alone will rarely, if ever, be reversed. The appellate courts 
assume that he excluded it from his deliberations.?? The greatest 
danger to fair trial in a jury case arises when the Press publishes 
evidence not admissible at the trial, such as a coerced confession 
or the defendant’s criminal record. And admissible evidence may 
not be offered at the trial. Its publication in the Press is objec- 
tionable as not given under oath nor subject to cross-examination. 
Finally, produced evidence may be misrepresented by misleading 
headlines, one-sided selection of material, or other slanting of the 
report. 

In the United States, the contempt power is a negligible device 
for protecting a defendant’s right to a fair trial. As a result, the 
courts have resorted to other techniques in an effort to afford this 
protection. The most common safeguards against prejudicial pre- 
trial publicity are a postponement of the trial, a change of venue 
and a careful voir dire examination of persone called for jury duty 
to eliminate any prejudiced person.** None of these is satisfactory. 
A change of venue may involve delay, extra expense or incon- 

. venience. Its utility is limited by the existence of state-wide— 


20 Maryland v. Baltimore Radio Show, 888 U.S. 912 (1950). 

21 Ibid., at 919. 

22 See McCormick, Evidence, 187 (1964). 

23 See Comment, ‘' Free Press—Fair Trial,” 50 J.0.L. & Crim. 874 (1959) and 
Note, '' Free Press; Fair Trial—Rights in Collision,’ 84 N.Y.U.L.Rev. 1278 
(1959). ; i 
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even regional and nation-wide—newspaper, radio and television 
coverage. And if the trial moves, the publicity may move with 
it. A continuance, too, may involve extra expense or incon- 
venience and there is always the possibility the publicity will be 
revived. Furthermore, the law with respect to changes of venue 
and continuances requires not only proof of prejudicial publicity 
but also of resulting public hostility so strong as to make a fair trial 
unlikely. This standard of proof is too high. With regard to the 
voir dire it is not enough to show that prospective jurors have 
heard or read publicity items critical of the defendant. So long 
as the juror expresses an ability to decide the case solely on the 
evidence presented in court a challenge for cause will usually not 
be sustained. This is so even where the prospective juror admits 
having formed an opinion as to the defendant’s guilt or innocence, 
on the basis of the pre-trial publicity. Furthermore, defence 
counsel is placed in a real dilemma. If he questions jurors about 
Press reports he is likely to refresh their memories of the events 
reported or to drive home the importance of the remembered 
event. 

In some situations the defendant may waive jury trial and 
proceed before a judge. Defendant’s attorney felt compelled to do 
this in the Baltimore Radio case. However, in some states a jury 
trial cannot be waived in capital cases. In others, the prosecutor 
must consent to the waiver and the judge approve and such consent 
or approval may not be forthcoming.?> Lastly, the defendant may 
wish to exercise his constitutional right to a jury trial. To coerce 
its waiver by Press publicity raises additional difficult questions 
of due process. 

During the trial itself reports are often highly coloured and 
replete with editorial comment on the evidence and the conduct 
of the proceedings. In cases which arouse strong public feeling 
the Press may become highly partisan, sometimes trying to owtdo 
the parties in procuring evidence and publishing material ruled 
inadmissible because of its prejudicial effect. Thus, the problem 
of assuring an accused a fair and impartial trial by jury does not 
end with the impanelling of an “ impartial ’’ jury. The jurors 
must remain impartial. 

Instructions by the trial judge at the outset and close of the 
trial that jurors should avoid reading or listening to commentaries 
on the trial and that only the evidence presented in court should 
be considered in reaching a verdict are usually considered sufficient 
to protect the defendant against inflammatory publicity. Although 
these instructions may keep jurors away from prejudicial publica- 
tions it is difficult to understand how they prevent jurors from 
being unconsciously influenced by what they have already read. 


24 Ibid. 
25 See Donnelly, "The Defendant's Right to Waive Jury Trial in Criminal 
Cases," 9 U.Fla.L.Rev. 247 (1956). 
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Not infrequently jurors do read inflammatory newspaper pub- 
licity during the trial. When this occurs the usual practice has 
been for the judge to question them as to whether they have been 

rejudiced and whether they can still decide solely on the basis 
of the evidence offered in court. If the jurors answer that they 
can still decide solely on the basis of the evidence a motion for a 
mistrial is usually denied. However, in Marshall v. United 
States, the Supreme Court recently reversed a conviction where 
this had occurred. The petitioner was convicted of selling drugs 
without the required prescriptions. In an effort to refute the 
defence of entrapment, the Government sought to prove that he 
had previously practised medicine without a licence. The trial 
judge refused the offer of proof as having no bearing on the issues 
and as too prejudicial. During the course of the trial two news- 
paper accounts containing this information came to the attention 
of some of the jurors. The judge called the jurors into his 
chambers and asked each of them whether they had seen these 
articles. Although some had read the articles, all stated they had 
not been influenced by them and that they could decide the case 
solely on the basis of the evidence of record. Thereupon the trial 
judge denied the motion for a mistrial. The Supreme Court 
reversed on the ground that if the information was so prejudicial 
that the trial judge refused to admit it, it was error to deny the 
motion for a mistrial, since the prejudice it would arouse was sure 
to be as great if read in the newspaper. The court recognised the 
large discretion of the trial Judge in ruling on the issue of prejudice 
resulfing from the reading by jurors of news articles concerning 
the trial but apparently felt the facts of the Marshall case were 
quite special. Although this may indicate nothing more than a 
sensitivity toward the special facts of this case an element of 
uncertainty into an area which appeared well-settled has been 
intfoduced. Lower courts may read the decision as a limitation of 
their discretion and feel compelled to grant a mistrial where 
formerly they would have denied the motion. It should be noted 
that the decision was not based on any constitutional ground of 
due process but upon the general supervisory power of the court 
to formulate and apply proper standards for enforcement of the 
criminal law in the federal courts. 

That Press conduct and prejudicial newspaper coverage may 
be so flagrant as to violate due process was indicated by Justices 
Jackson and Frankfurter in Sheppard v. Florida.?* There the 
defendants had been convicted of rape and sentenced to death. A 
majority of the court reversed because of racial discrimination in 
jury selection. However, Mr. Justice Jackson wrote a concurring 
opinion in which Frankfurter joined, charging the majority with 


26 860 U.S. 810 (1959). 
27 841 U.S. 60 (1951). 
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emphasising the trivial and ignoring the important issues. He 
said ?8: 

“ But prejudicial influences outside the courtroom, becom- 
ing all too typical of a highly publicised trial, were brought to, 
bear on this jury with such force that the conclusion is inescap- 
able that these defendants were prejudged as guilty and the 
trial was but a legal gesture to register a verdict already 
dictated by the Press and the public opinion which it 
generated.” 

As the Sheppard case, the Hauptmann case,*® and others,” 
indicate, many American newspapers handle crime news so unfairly 
and sensationally that they deprive the accused of an impartial 
jury. If they lived in England, the majority of American news- 
paper editors and crime reporters would probably be sent to jail 
for contempt. Here is another example of quite recent date: 


“ Murder and mystery, society, sex and suspense were 
combined in this case in such a manner as to intrigue and 
captivate the public fancy to a degree perhaps unparalleled in 
recent annals. Throughout the pre-indictment investigation, 
the subsequent legal skirmishes and the nine-week trial, circu- 
lation-conscious editors catered to the insatiable interest of the 
American public in the bizarre. Special seating facilities for 
reporters and columnists representing local papers and all 
major news services were installed in the courtroom. Special 
rooms in the Criminal Courts Building were equipped for 
broadcasters and telecasters. In this atmosphere of a ‘ Roman 
ne ’ for the news media, Sam Sheppard stood trial for his 

e 

Notwithstanding this exegesis the Supreme Court of Ohio ® 
upheld Sam Sheppard’s conviction of second-degree murder, and 
the Supreme Court of the United States declined * to review the 
case. 

There is much dissatisfaction in the United States with existing 
efforts to resolve the conflict between a free Press and an impartial 
trial. Prejudicial publicity constitutes a serious threat to an 
accused’s right to an impartial jury trial. He is without adequate 
means to combat it. Various solutions have been proposed. 

Perhaps the chief source of prejudicial publicity is the Press 
release or conference by persons connected with the trial—defence 
or prosecuting attorneys or police officers. A typical example is 
Strobel v. State of California.** Strobel was apprehended in con- 
nection with the brutual sex murder of a six-year-old girl. His 


28 Ibid., at 5l. 

20 For an excellent account of this case see Robbins, ‘‘ The Hauptmann Trial 
in the Inght of English Criminal Procedure,” 21 A.B.A.J. 801 (1988). 

80 The cases are collected ın Wolfram, ‘‘Free Press, Fair Trial and the 
Responsibility of the Bar,’’ (1054) 1 Crim.L.Rev. 8. 

81 State v. Sheppard, 165 Ohio St. 208, 185 N.E. 2d 340 (1956). 

32 862 U.S. 910 (1958). 

23 848 U.S. 181 (1952). 
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arrest and subsequent confession attracted what Mr. Justice Clark 
referred to as “a spate of newspaper publicity.” For, in the 
words of the court, ‘“‘ between the time of the murder and the time 
of petitioner’s arrest, newspapers of general circulation in the 
«Los Angeles area featured in banner headlines the ‘ manhunt’ 
which the police were conducting for petitioner. On the day of 
petitioner’s arrest these newspapers printed extensive excerpts 
from his confession in the District Attorney’s office, the details of 
the confession having been released to the Press by the District 
Attorney at periodic intervals while petitioner was giving the con- 
fession. On the following Monday, four days later, Los Angeles 
newspapers reprinted the full text of that confession as it was read 
into the record at the preliminary hearing. Most of these events 
were given top billing on the front page of the papers, and were 
accompanied by large headlines. Petitioner was variously des- 
cribed, both in headlines and in the text of news stories, as a 
‘ werewolf,’ a ‘fiend,’ a ‘ sex-mad killer,’ and the like. The 
District Attorney announced to the Press his belief that petitioner 
was guilty and sane.” 3t 

Strobel’s conviction was affirmed by the Supreme Court of 
California and, later, by the Supreme Court of the United States. 
Mr. Justice Clark, writing for the majority, stated that petitioner 
had failed to demonstrate that the newspaper accounts had 
aroused against him such prejudice in the community as to “‘ neces- 
sarily prevent a fair trial.” In his dissent, Mr. Justice 
Frankfurter stated *°: 


e < I cannot agree to uphold a conviction which affirmatively 
treats newspaper participation instigated by the prosecutor as 
part of the traditional concept of the ‘ American way of the 
conduct of a trial.’ ”’ 

Although Canon 20 of Professional Ethics *’ looks with strong 
distaste upon any attorney who publicises his case, it has largely 
been ineffective. Not only has it not been enforced by the Bar 
but is inadequate in its phrasing. It does not cover releases made 
by law enforcement officers other than attorneys nor releases made 
to radio or television media. Nor does it strictly condemn all or a 
particular type of publicity but merely states that generally pub- 
licity is to be condemned. If Bar associations would get tough 
with members who give tips and stories to the Press in violation 


34 Ibid., at 192. 

85 Ibid., at 198. 

86 Ibid., at 201. 

87 ABA, Canons of Professional Ethics No. 20, states: ee publications 
by a lawyer as to pending or anticipated litigation may interfere with a far 
trial in the courts and otherwise prejudice the due administration of justice. 
Generally they are to be condemned. If the extreme circumstances of a 
particular case justify a statement to the public, it is unprofessional to make 
1t anonymously. An ex parte reference to the facts should not go beyond 
quotation from the records and papers on file in the court; but even m 
extreme cases it is better to avoid any ex parte statement."’ 
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of Professional Canon No. 20, defendants in criminal jury trials 
would receive considerable protection since such “leaked out ” 
information is far more damaging to the accused than mere con- 
clusions by the Press as to his guilt or innocence. 

In the United States there is a right of appeal from a criminal, 
contempt conviction. Although full review is not always given 
in state courts, it is now the federal practice. A full review seems 
highly desirable, particularly when the contempt charged contained 
elements of personal criticism or attack upon the judge. 

In some quarters today there are suggestions for additional 
procedural reforms. Recently, three justices of the Supreme Court 
were willing to wipe out a century and a half of legislative and 
judicial history by holding that contempts not committed in the 
presence of the court are “ entitled to be tried by a jury after 
indictment by a grand jury and in full accordance with all the 
procedural safeguards required by the Constitution for ‘ all criminal 
prosecutions.’ °? 38 Green v. United States *® involved the sum- 
mary conviction of two Communist leaders who, after being con- 
victed for violation of the Smith Act, had jumped bail and had 
hidden out for five years. Four members of the court, speaking 
through Justice Harlan, voted to sustain the conviction. “‘ The 
answer to those who see in the contempt power a potential instru- 
ment of oppression lies in assurance of its careful use and super- 
vision, not in imposition of artificial limitations on the power.’ *° 

Mr. Justice Black, joined by the Chief Justice and Mr. Justice 
Douglas, filed a vigorous and eloquent dissent. Black admitted he 
was opposing an unbroken line of Supreme Court decisiong but 
thought these decisions had been based on the assumption that the 
summary contempt power ran back in English law beyond the 
memory of man. Citing a great deal of historical research, includ- 
ing that of Sir John Fox *! and Professor Frankfurter,** Black 
concluded that there had been no ‘* immemorial usage ”’ allowjng 
summary punishment. It was probably not older than the 
eighteenth century. Since the opinion of Mr. Justice Wilmot, who 
was responsible for the “‘immemorial usage ” legend, had not been 
published until after the adoption of the Constitution, and since 
the Founding Fathers had shown such concern for jury trials, 
Black was unconvinced that the Framers had meant to exclude 
contempt from the normal procedural protections. 

The intent of the Framers, however, was probably less impor- 
tant to his dissent than the belief that no official should be granted 
“ autocratic power ”: 


38 Green v. United States, 356 U.S. 165 at 195 (1958). 

39 856 U.S. 165 (1958). 

40 Ibid. at 188. 

41 Fox, Contempt of Court (1927). 

42 Frankfurter & Landis, ‘‘ Power to Regulate Contempts,’’ 87 Harv.L.Rev. 
1010 (1924). 
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“ When the responsibilities of lawmaker, prosecutor, judge, 
jury, and disciplinarian are thrust upon a judge he is obvi- 
ously incapable of holding the scales of justice perfectly fair 
and true and reflecting impartially on the guilt or innocence 
of the accused.” 43 

Mr. Justice Brennan added a fourth dissent on the ground that 
there was insufficient evidence to justify a finding beyond a reason- 
able doubt that the defendants had knowledge that the surrender 
order had been entered. 

This four-to-four division made Mr. Justice Frankfurter’s vote 
crucial. Filing a separate opinion, Frankfurter, the judge, rele- 
gated Frankfurter, the professor, to a lower place in the judicial 
process: ‘‘ The fact that scholarship has shown that historical 
assumptions regarding the procedure for punishment of contempt 
of court were ill-founded, hardly wipes out a century and a half 
of the legislative and judicial history of federal law based on such 
assumptions.” ‘* After calling the roll of the fifty-three distin- 
guished justices of the Supreme Court who had upheld the sum- 
mary contempt power, Frankfurter found himself unwilling to 
break with tradition and voted to sustain the conviction. 

Mr. Justice Black also made the suggestive observation that the 
tendency of the court to restrict the substantive scope of the con- 
tempt power to narrow bounds is attributable in substantial part to 
“ a deeply felt antipathy toward the arbitrary procedures now used 
to punish contempts.’? *° 

Comment on the work of a court not related to pending pro- 
ceediggs ranges from a law journal’s calm discussion of the merits 
of a decision to a libellous attack upon the integrity of the judge. 
The English courts declare the right to honest criticism of the work 
of the court but reserve the power to punish scandalous attacks 
upon the court itself. This power has been used mfrequently but 
twaq rather recent examples show that it will be used on occasion. 
One is R. v. Editor of the New Statesman.** In this case, the 
editor commented upon a case in which Dr. Marie Stopes, an 
advocate of birth control, had suffered a verdict against her in a 
libel action for suggesting that the Morning Post had suddenly 
refused to print her advertisements because of Roman Catholic 
influence. The New Statesman’s article said: ‘‘ The serious point 
in this case, however, is that an individual owning to such views as 
those of Dr. Stopes cannot apparently hope for a fair hearing in a 
court presided over by Mr. Justice Avory—and there are so many 
Avorys.’? The editor was found guilty of contempt and ordered 
to pay all costs of the proceedings. The editorial ‘ imputed,” 
said Lord Hewart, “‘ unfairness and lack of impartiality to a judge 
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in the discharge of his judicial duties. The gravamen of the offence 
was that by lowering his authority it interfered with the perform- 
ance of his judicial duties.’? +7 

A later case reached a similar result. In R. v. Colsey,** the 
editor of Truth was ordered to pay a fine of £100 and costs for 
having commented on Lord Justice Slesser’s judgment in the case 
of R. v. Minister of Labour in the following terms: ‘‘ Lord Justice 
Slesser, who can hardly be altogether unbiased about legislation of 
this type, maintained that really it was a very nice provisional 
order or as good a one as can be expected in this vale of tears.” 
Lord Justice Slesser had been attorney-general in a former Labour 
government which supported this legislation. Professor Goodhart 
has commented on the case as follows: ‘“‘ This case seems to carry 
the doctrine of constructive contempt to its extreme limits, for the 
administration of justice can hardly have been seriously endangered 
by the editor’s mild but expansive humour.” ¢® 

Prior to the Bridges case the majority of the states held that 
this branch of the contempt power violated constitutional principles 
of free speech and in the Bridges case the Supreme Court cate- 
gorically rejected ‘* disrespect for the judiciary ’? as a substantive 
evil which would warrant any form of restriction upon speech. 
This exercise of the contempt power has little justification and is 
subject to much abuse. The rationale for punishing abusive 
attacks upon the court is that they create public dissatisfaction 
with the judiciary and the administration of justice. As a result 
parties are discouraged from bringing rightful claims to the courts 
and may ultimately take the law into their own hands. e The 
countervailing argument is that the only way for courts to secure 
public respect is to earn it by the ability, impartiality and essen- 
tial justice of their proceedings; that if the courts are inefficient, 
biased or corrupt, they should be quickly exposed and the evil 
eliminated. 

Although the Administration of Justice Act of 1960 °° does ot 
appear to deal with “‘ scandalising the court,” it has made changes 
in the law of contempt that meet with considerable approval by 
those in the United States who advocate a restoration of the power 
to punish for contempts by publication. In authorising an appeal 
in cases of contempt of court, the Act is in agreement with long- 
standing practice in the United States. Section 12, which provides 
that the publication of information relating to proceedings in 
private shall not in itself constitute contempt of court, with certain 
exceptions, is in accord with the law in most American jurisdic- 
tions. Apparently, the purpose of the section is to modify the 
judgment in Alliance Building Society v. Belrum, Ltd. 


47 Ibid., at 

48 See Note gan 47 L.Q.R. 815. 
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It is section 11, however, that is of most interest. R. v. 
Odhams Press Ltd. and R. v. Griffiths,"® imposing strict 
liability for innocent publication and dissemination, were not 
greatly admired in the United States. These two cases were 
apparently the targets of section 11, which makes lack of know- 
ledge ‘* having taken all reasonable care °” a defence. Although 
the Supreme Court of the United States has not passed on the 
question of strict liability for contemptuous publications it has 
shown a reluctance to extend the area in which strict liability can 
be made the basis of criminal liability. The recent case of Smith 
v. California ™ is illustrative. Appellant, the proprietor of a book- 
store, was convicted under a Los Angeles ordinance making it 
unlawful “‘ for any person to have in his possession any obscene 
or indecent writing, (or) book . . . in any place of business where 
... books... are sold or kept for sale.” Appellant was convicted 
on the basis of possession alone. The ordinance had been con- 
strued by the California court as requiring no element of scienter- 
knowledge by appellant of the contents of the book—and thus the 
ordinance was construed as imposing strict or absolute liability. 
In holding the ordinance unconstitutional, Mr. Justice Brennan 
writing for the majority said °°: 

‘“‘ The appellee and the court below analogise this strict- 
liability penal ordinance to familiar forms of penal statutes 
which dispense with any element of knowledge on the part of 
the person charged, food and drug legislation being a principal 
example. We find the analogy instructive in our examination 
of the question before us. The usual rationale for such 

*statutes is that the public interest in the purity of its food is 

so great as to warrant the imposition of the highest standard 
of care on distributors—in fact an absolute standard which 
will not hear the distributor’s plea as to the amount of care 
he has used.... His ignorance of the character of the food is 
e irrelevant. There is no specific constitutional inhibition 
against making the distributors of food the strictest censors of 
their merchandise, but the constitutional guarantees of the 
freedom of speech and of the Press stand in the way of 
imposing a similar requirement on the bookseller. By dis- 
pensing with any requirement of knowledge of the contents 
of the book on the part of the seller, the ordinance tends to 
impose a severe limitation on the public’s access to constitu- 
tionally protected matter. For if the bookseller is criminally 
liable without knowledge of the contents, and the ordinance 
tulfils its purpose, he will tend to restrict the books he sells to 
those he has inspected; and thus the state will have imposed 
a restriction upon the distribution of constitutionally protected 
as well as obscene literature. It has been well observed of a 
statute construed as dispensing with any requirement of 
52 [1957] 1 Q.B. 738. See Note (1957) 78 L.Q.R. 8. Also, see Hall Williams, 
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scienter that: ‘ Every bookseller would be placed under an 
obligation to make himself aware of the contents of every book 
in his shop. It would be altogether unreasonable to demand 
so near an approach to omniscience ’: The King v. Ewart, 25 
N.Z.L.R. 709, 729 (C.A.). And the bookseller’s burden would 
become the public’s burden, for by restricting him the public’s 
access to reading matter would be restricted. If the contents 
of bookshops and periodical stands were restricted to material 
of which their proprietors had made an inspection, they might 
be depleted indeed. The bookseller’s limitation in the amount 
of reading material with which he could familiarise himself, 
and his timidity in the face of his absolute criminal liability, 
thus would tend to restrict the public’s access to forms of the 
printed word which the state could not constitutionally sup- 
press directly. The bookseller’s self-censorship, compelled by 
the state, would be a censorship affecting the whole public, 
hardly less virulent for being privately administered. Through 
it, the distribution of all books, both obscene and not obscene, 
would be impeded.” 


A similar rationale would condemn absolute liability in con- 
tempt cases. 

Perhaps the most effective way to give real meaning to the 
guarantee of an impartial jury trial in the United States is to 
Testore the contempt power to the courts. Is it possible to draft 
a narrow contempt statute that would survive American constitu- 
tional limitations and still be effective? Such a statute to cover 
the period beginning with the bringing of formal charges (or 
perhaps when arrest is imminent) and ending with conviction or 
acquittal. There are reasons to believe it could be done. First 
of all, in the Bridges case Mr. Justice Black said °*: 


“ Tt is to be noted at once that we have no direction by 
the legislature of California that publications outside the court 
room which comment upon a pending case in a specified 
manner should be punishable. As we said in Cantwell ¥. 
Connecticut, 810 U.S. 296, 807-808, such a ‘ declaration of 
the State’s policy would weigh heavily in any challenge of the 
law as infringing constitutional limitations.’ But as we also 
said there, the problem is different where ‘ the judgment is 
based on a common law concept of the most general and 
undefined nature....’ For here the legislature of California 
has not appraised a particular kind of situation and found a 
specific danger sufficiently imminent to justify a restriction on 
a particular kind of utterance. The judgments below, there- 
fore, do not come to us encased in the armor wrought by 
prior legislative deliberation.” 


Secondly, in denying certiorari in the Baltimore case, the court 


56 814 U.S. 252 at 260 (1941). In reliance upon this quotation, at least one 
state has upheld the constitutionality of its contempt statute. Weston v. 
Commonwealth, 195 Va. 175, 77 8.B.°2d 405 (1958), noted in 22 Geo. Wash. 
L.Rev. 249 (1958). Also see People v. Goss, 10 Ill. 2d 583, 141 N.E. 2a 385 
(1957) and Re Jameson, 840 P.2d 428 (Col. 1959) (dissenting ‘opinion). 
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has left open the judge-jury distinction and has not specified the 
limits the “ clear and present danger ” test sets on the powers of 
courts to restrict Press comment in jury cases. 

Thirdly, the test itself has been reinterpreted in the Smith Act 

„cases as emphasising probability rather than imminence. This 

new interpretation has not been applied as yet in the contempt 
context. 

It also appears that a statute would have a better chance of 
survival if it provided certain procedural safeguards for the defen- 
dant such as a right of appeal, a jury trial, a trial before a different 
judge, and a limitation on the amount of fine or term of imprison- 
ment that could be imposed for violations. 

On the substantive side, it would be unwise to use broad and 
general terms that could be construed as re-enacting the common 
law contempt power. Instead, a legislative determination of 
specific evils threatening a fair trial should be specified. Some of 
the types of situations that might be covered are the following: 

1. The issuance by the police authorities, the prosecutor, 
counsel for the defence, or any other person having official 
connection with the case of any of the following: 

(a) Any criminal record or photograph of the accused 
except as part of an official notice to alert the com- 
munity to the fact that a potentially dangerous person 
is eluding or has escaped from lawful custody; 

(b) Any alleged confession or admission of fact bearing 
upon the guilt of the accused; 

(c) Any statement of personal opinion as to the guilt of the 

e accused; 

(d) Any statement that a witness will testify to certain facts 
or opinions; 

(e) Any comment upon evidence already introduced; 

(f) Any comment as to the credibility of any witness; 

(g) Any statement of matter excluded from evidence by the 
court. 

2. The publication by newspaper, magazine, radio or television 
of any material obtained as a result of a violation of the 
statute. 

These instances are meant to be suggestive rather than defini- 
tive but they do cover most of the abuses by officials and the Press 
in the United States. With appropriate changes the same restric- 
tions could be made applicable to civil cases. And, underlying 
them all, should be the elimination of absolute liability. Criminal 
liability in this area should be limited to intentional or reckless 
conduct. Whether negligence should be a basis of liability is more 
debatable. 


Ricoarp C. DonNELLY.* 
RONALD GOLDFARB. ft 
* PH.B., LL.B., J.8.D., Professor of Law, Yale Law School. 


+ B.A., LL.B., LL.M., Arthur Garfield Hayes Fellow, New York University Law 
School. 


REPUBLIC AND MANDATE 


CONSIDERABLE credence has been given recently to the view, 
expressed initially by Mr. Dingle Foot, Q.C., M.P., in a letter to 
The Times, that when South Africa becomes a Republic (within 
or without the Commonwealth), the Union Government will no 
longer be entitled in law to administer the Mandated Territory of 
South-West Africa. Mr. Foot’s contentions were that the matter 
would at least be questionable on the attainment of the status of 
a Republic and beyond argument if republicanism is accompanied 
by non-membership of the Commonwealth. 

The argument in favour of such a mode of termination of the 
Mandate rests on the form in which the mandate was granted by 
the League and accepted by the mandatory Power. Mr. Foot 
concluded his letter, and the point is endorsed by two subsequent 
leaders in The Times,? that it can never have been contemplated 
that the “‘ duties imposed by the Mandate upon the British Crown 
should be carried out by a foreign power [which South Africa 
would automatically become].’? The statement is founded upon 
the fact, if fact it be, that the mandate was granted to and accepted 
by the “ British Crown ”° and has for practical purposes been 
administered by the Union Government on behalf of the Crown. 
Determination of that legal link would mean, so the argument 
runs, that by a reversion the mandate becomes vested inə the 
Crown. 

Reliance is placed—in fact it is the only passage cited by Mr. 
Foot—upon the second paragraph of the preamble to the mandate. 
It reads: 


‘* Whereas the Principal Allied and Associated Powers * 
agreed that, in accordance with Article 22, Part I (Covenant 
of the League of Nations) of the said Treaty, a mandate should 
be conferred upon His Britannic Majesty to be ewercised on his 
behalf by the Government a the Union of South Africa* to 
administer the Territory. . 


It is suggested that this is manifestly a conferment of the mandate 
upon the British Crown. If there were no contrary indications, it 
might have to be argued contrariwise that only a state and not 


1 May 18, 1960. 

2 September 5 and 14, 1960. 

8 These were Britain, France, United States, I and Japan. Since the 
United States was not a member of the League Ra four of the Powers were 
party to the Treaty establishing the Mandate. Normally, the United States 
Government gave its informal approval to the selection of the mandatory 
power, but for some inexplicable reason this appears not to have been given 
in the case of South-West, Africa: sea pamphlet, ‘Mandate ın Trust," 
published by Africa 1960 -Committes, on September 6, 1960, price Is. 6d. 

4 My italics. 
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an individual could administer a mandated territory, a rubric for 
which the “ British Crown ” could not qualify. Article 22 of the 
Covenant refers specifically to ‘ advanced nations”? as “ man- 
datories on behalf of the League ” and in the case of South-West 
Africa the Union was selected, as the “ advanced nation ” which 
was geographically contiguous to the mandated territory. More- 
over, “ His Britannic Majesty,” namely, King George V, was not 
himself a member of the League of Nations; the Union of South 
Africa was a founder member. And Article 22,° with its reference 
to “ other members of the League,” contemplates that the man- 
datories must be members of the League. This contention is 
reinforced by the provision of Article 7 of the Mandate which 
confers compulsory jurisdiction on the Permanent Court of Inter- 
national Justice in disputes between the “ mandatory’? and 
“another member of the League of Nations.” It would seem 
therefore that far from the League’s intention being to confer the 
mandate on the “ British Crown ” it sought to regulate the 
system of mandated territories among members only of the League 
of Nations. 

That this is made clear cannot be doubted when the third 
paragraph of the preamble and Article 1 of the Mandate, to which 
Mr. Foot made no reference, is read. That part of the preamble 
states: 

“ Whereas His Britannic Majesty for and on behalf of the 
Government of the Union of South Africa® has agreed to 
accept the Mandate... .’? 
and Ærticle 1 echoes this by stating, 
“ the territory over which a Mandate is conferred upon His 
Britannic Majesty for and on behalf of the Government of the 
Union of South Africa.®. . .” 
There is admittedly a clash between the form of expression of the 
conferment of the Mandate in the second paragraph of the pre- 
amble and these two passages. Even if there were no other 
external considerations which tended to support either contention, 
the operative part would be the wording in the Treaty establishing 
the Mandate. But reliance need not only be placed on a con- 
struction of the international agreements. Judicial interpretation 
of these and identical treaties establishing mandates has been 
handed down in three Commonwealth countries. 

In R. v. Christian,’ the Appellate Division of the Supreme Court 
of South Africa was concerned with the question whether a citizen 
of South-West Africa owed allegiance to the Crown so as to make 
him liable for the charge of treason. In the course of the judgment 
de Villiers J.A. said °: 

5 Bee the concluding words of the fifth paragraph. 
8 My italics. 

7 [1924] A.D. 101. 

8 Ibid. at p. 119. 
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“|. the Council of the League, on the 17th December 1920, 
issued a Mandate in reference to South-West Africa to the 
terms of which, it is stated in one of the recitals, the Man- 
datory agreed. The Mandate itself is not very happy in 
indicating who the mandatory of South-West Africa is. In 
the second recital it is said that the Principal Allied and 
Associated Powers agreed that a Mandate should be conferred 
‘on His Britannic Majesty to be exercised on his behalf by 
the Government of the Union of South Africa.’ Whereas the 
third recital states that ‘ His Britannic Majesty for and on 
behalf of the Union of South Africa’ has agreed to accept 
the Mandate; and according to Article 1 the Mandate has 
conferred upon ‘ His Britannic Majesty for and on behalf of 
the Government of the Union of South Africa.’ The latter 
position is in my opinion the correct one.” 
The learned appeal judge then cites Article 22 of the Covenant and 
concludes that the Mandate was not conferred on the “ British 
Empire”? but upon the Union Government as an independent 
sovereign state and a member of the League. 

Much the same view was taken by van den Heever J. in 
R. v. Offen,® a case in the High Court of South-West Africa. The 
judge stated *°: 

‘©The Mandate was conferred on the Union.... The 
language used in the instruments referred to may have been 
confusing because of the embarrassing situation in which 
members of the Commonwealth found themselves, but the 
intention is quite clear. The Covenant was an international 
document and the parties to it were ‘ states ’ or ‘ nations.’ °’ 
The learned judge preferred to say that the mode of expression in 
the different recitals of the preamble made no difference, but that 
‘‘ for the purpose of the allocation of mandates the King acted as 
head of State of a separate member, the Union.” And the learned 
judge added **: . 
“The signatories to the Covenant were a little concerned 
about the purely domestic question as to which organs within 
the Union would exercise the executive and which the legisla- 
tive function over the Mandated Territory. All that is meant 
by these expressions is that the mandate is conferred on His 
Majesty’s Government of the Union of South Africa; this is on 
South Africa as a separate member of the League.” 
The matter was further restated by Ostler J. in Tagaloa v. Inspec- 
tor of Police, a New Zealand case in the Court of Appeal dealing 
with the mandate of Samoa. The learned judge in this connection 
said +: 


® [1934] 8-W.A. 73. 
10 Ibid., at p. 84. 

11 Ibid., at p. 85. 

12 [1927] N.Z.L.R. 883. 
13 [bid., at p. 90L 
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‘“ The mandate for Samoa was conferred by the Council of the 
League of Nations upon His Majesty the King for and on 
behalf of the Government of the Dominion of New Zealand. 
That means it was conferred directly on the Dominion and the 
Dominion is the sovereign power responsible to the League of 
Nations. . . . The authority is given by the League of 
Nations directly to the Dominion as a Member of the League.” 


And Sim A.C.J. in the earlier judgment of the court * said that 
“it was contended . . . that His Britannic Majesty, and not New 
Zealand was the mandatory.... But this, in our opinion is not 
so. The Government of the Dominion of New Zealand was 
intended to be the mandatory. That is clear, we think, from the 
terms of the Mandate... .” 

A final judicial pronouncement which establishes the unanimity 
of the Commonwealth courts on this point comes from the judg- 
ment of Evatt J.*5 in Ffrost v. Stevenson, a case in the High 
Court of Australia dealing with the mandated territory of 
New Guinea. That learned judge, with characteristic learning, 
stated 17: 


“ The New Guinea Act correctly assigns the authority of the 
Commonwealth ** over the territories to the action of the 
Principal Allied and Associated Powers in nominating it as 
mandatory and section 5 of the Act gives statutory authority 
to the Governor-General not to accept the Mandate from the 
hands of the King but to accept the Mandate so soon as it is 
issued to the Commonwealth from the Council of the League 
of Nations. In other words, the greatest care was taken by 
the Commonwealth advisers to protect the international status 
of the Commonwealth as such and to this end the King, acting 
through his Commonwealth Ministers, accepted the Mandate 
directly from those who in the eyes of international law had 
power to grant it.... All the documents show that whatever 
gobority was obtained by the Commonwealth in relation to 

ew Guinea was by original grant to itself (the Commonwealth 
being of course identified with the King in Right of the 
Commonwealth). ”? 


It is not without moment that all the Mandates were granted 
and accepted before the Resolutions of the Imperial Conferences of 
1928, 1926 and 1980. By virtue of these internal Commonwealth 
declarations the exercise of the treaty-making power of any 
Dominion cannot now be regarded as a delegation from any central 
government; it is derived from their own status.1® The formal 


14 Ibid., at p. 804. 

15 Evatt J., after resigning from his High Court judgeship to return to politics, 
became the Chief Justice of New South Wales last year. 

16 (1987) 58 C.L.R. 628. 

17 Ibid., at pp. 587-588. 

18 References in this extract to ‘‘ Commonwealth" are to the “ Commonwealth 
of Aurtralia.’’ 

19 Oppenheim, International Law, Vol. I, Peace, 8th ed., p. 886. 
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recitals in the preamble to the Mandate were therefore merely 
expressed thus to conform with the procedure then adopted by 
Commonwealth countries. So far as the international community 
was concerned, each dominion country was an independent sover- 
eign state, alone capable of being a mandatory Power under the 
Covenant of the League of Nations. There could be no question of 
a divisible mandatory power. 

South Africa’s impending transition from a dominion of the 
Crown to a republic within the Commonwealth changes neither its 
international person nor its personal identity. All the international 
rights and obligations of the Union Government will remain 
unaffected. Equally, even if the Union ceases to be a member of 
the Commonwealth, no international legal change occurs, whatever 


the political repercussions. 
L. J. Buom-Cooren.* 


* ry.B.(Hons) (London); Dr.Jur. (Amsterdam); member of the Middle Temple. 


STATUTES 


ADMINISTRATION OF JUSTICE Acr, 1960 


On reading this Act one is left with the feeling of having lost a 
shilling and found a sixpence. The Act introduces some welcome 
reforms, but also abolishes rights which have long been considered 
fundamental to the administration of the criminal law. Although 
the Act is mainly concerned with the structure of the appellate 
courts, it also contains reforms in fields of law which have been the 
special concern of the legal profession, the courts, the Press, and 
parliamentarians of both parties. Space will not permit a thorough 
consideration of all the provisions, and, therefore, this note will 
deal with the three broad subjects of appeals in criminal matters 
and habeas corpus proceedings, contempt of court, and habeas 
corpus. 


Appeals in Criminal Cases and Habeas Corpus Proceedings 


The Act alters the procedure for, and extends the range of, 
appeals to the House of Lords in a criminal cause or matter,! and 
grants for the first time a right of appeal in cases of contempt of 
court and creates new rights of appeal in habeas corpus proceed- 
ings.? In the case of appeals to the House of Lords, the right of 
appeal is available to the prosecution as well as the defence.? The 
changes brought about by the Act establish an elaborate system of 
appeals, so that the present position is as follows: 


An appeal will lie to the House of Lords from: 

(a) the court of Criminal Appeal (or the Courts-Martial Appeal 
Court *) in a criminal cause or matter, and in original cases 
of contempt of court 5; 

(b) the court of appeal in cases of contempt of court, both 
original ° and appellate (in respect of crders made by High 
Court and county court judges),’ and in civil proceedings 
for habeas corpus £; 

(c) a Divisional Court of the High Court in a criminal cause or 
matter,® in cases of contempt, both original and appellate 
(from orders of a magistrates’ court under section 54 (8) of 


s. 1. 

as. 18, 15. 
ss. 1 (1), 18 (2), 16 (1). 

s. 10, Sched. I. 

8. 18 (2) (e). 

s. 18 (2) (o). 

s. 18 (2) (b) and (o). 

s. 15 (1). The only innovation here is the right of appeal against an order 
for the release of the person detained. 

88.1 (1). 


are aankhanry 
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the Magistrates’ Courts Act, 1952, and of other inferior 
courts), and in criminal applications for habeas corpus. 
In every case an appeal can only be heard by the House of 
Lords if leave of the court below or of the House of Lords has first 
been obtained. But, in criminal cases, and where a second appeal 
in cases of contempt is desired, leave to appeal can only be granted 
if two conditions are satisfied.12 According to section 1 (2) of the 
Act, the lower court must first certify that the case involves a 
point of law of general public importance. This is wider than the 
previous requirement that the point of law be one of eaceptional 
public importance.’* Once it is established that there is a point of 
law of general public importance one would think that there could 
be no reason for refusing leave to appeal. But the Act further 
requires that the point be one which ought to be considered by the 
House of Lords. It was said in Parliament that leave should be 
refused on this ground if the point is an obscure one and not likely 
to arise again, or is so clear as not to require further argument, or 
is so long established that it ought not to be disturbed.“ If the 
point of law is so obscure and isolated, or is so clear, it is difficult 
to see how it can be one of general public importance. Although it 
may be a good reason for refusing an appeal by the prosecution, it 
is hardly a sufficient justification for ignoring the interests of the 
defendant in having his case authoritatively decided by the final 
court of appeal. The third reason is even more difficult to accept 
in the context of criminal law. The very object of the House of 
Lords is to correct the errors of inferior courts, whether they are 
recent or long established. There may be reasons for applying the 
communis error doctrine in civil cases,!°> but to do so in criminal 
cases seems to contradict the apparent policy not only of the Court 
of Criminal Appeal ?* and the Privy Council ™ but also of the 
House of Lords itself.!8 The argument to the effect that removal 
of these restrictions would leave the courts without prescribed 
criteria by which to consider applications, and so result in a flood 
of appeals, does not hold water, since it is only fair to assume that 
the courts would consider applications with the same caution as is 
exercised in civil and other criminal cases where leave to appeal is 
required. The reasons given for the restrictions are far from con- 
vincing,!® but if the section is interpreted in that manner by the 
10 8. 18 (2) (0). 11 gs. 1 (1), 15 (1). 
12 gs. 1 (2), 18 (4). 18 Criminal Appeal Act, 1907, s. 1 (6). 
14 See H.L.Parl.Deb., Vol. 222, col. 250; Official Report of Standing Committee 
A.(H.C.), col. 81. 
15 Cf. Bourne v. Keane [1919] A.C. 815, 874. 
16 R. v. Taylor [1950] 2 K.B. 368, 371. 
17 Gideon Nkambule v. R. [1960] A.C. 379, 897-898. 
18 Woolmington v. D.P.P. [1985] A.C. 462. 
19 One would think that the reasons for removing the restrictions in cases of 
contempt and habeas corpus apply with equal force to other appeals. The 
Attorney-General considered- that there was no reasonable distinction in 50 


far as the extension of the prosecution's mght of appeal was concerned. See 
Official Report of Standing Committee A (H.C.), col. 87. 
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courts, the only substantial change would appear to be the removal 
of the Attorney-General’s discretion in criminal appeals.?? This 
alone is greatly to be welcomed, although it may tend to inhibit 
Members of Parliament from questioning the exercise of the discre- 
tion by the judiciary. The only argument in favour of the restric- 
tions seems to proceed on the basis that the Court of Criminal 
Appeal is the final court of appeal in the majority of criminal cases. 
If that is so, the Act does strengthen the case for a permanent 
court along the lines of the Court of Appeal.?? 


Contempt of Court 


The only real change in substantive law is contained in the sections 

dealing with contempt of court, and it is fair to say that, in this 

respect, the Act strikes a reasonable balance between the legitimate 
demands of the Press and the proper administration of justice. 

The publisher of material which is calculated to prejudice pending 

proceedings will be allowed to prove that he did not know, and had 

no reason to suspect, that such proceedings were pending or 
imminent, and that he took reasonable care to find out the true 
position.** The distributor of publications containing offending 
matter will also be able to prove that he did not know, and had no 

Teason to suspect, that they contained any offending matter, 

although he will be liable if he has been negligent.7* The onus of 

proof in each case is placed upon the publisher or distributor.* 

The defence of “ innocent dissemination ” is a welcome innova- 
tion, since the previous law often operated harshly against persons 
who were free from any blame; it will, however, tend to reduce the 
courts’ control over foreign publications which circulate widely in 
this country since the publishers will not be amenable to the juris- 
diction. The problem is not very great in the case of trials which 
attract world-wide interest,** since the distributor in those circum- 
stances will be under a heavier burden of proving any defence. 
However, there may be trials which attract little or no publicity in 
England, but are reported and commented upon in some foreign 
publication because the facts or some characteristics of the accused 
are thought to be of interest to readers in that foreign country.?¢ 
Such reports might be highly prejudicial, and yet the distributor 
20 There still remains some executive discretion in criminal appenle by virtue 

of the Criminal Appeal Act, 1907, s. 19. See R. v. Podola [1960] 1 Q.B. 825. 
21 See The Guardian, March 15, 1980. 

22 s, 11 (1). This alters the law as stated in R. v. Odhams Press [1957] 1 
Q.B. 78, although the respondents in that case would still be guilty of 
‘contempt due to ther negligence. 

23 s, 11 (2), 

24 8. 11 (8). The defence must, it 1s submitted, be established on a balance 
of probabilities in view of the serious consequences which may follow upon 
the publication of prejudicial matter, and not merely because the onus is 

laced upon the defendant. 

25 As in R. v. Griffiths [1957] 2 Q.B. 192. 


28 American editors are often very fond of giving undue prominence to news 
items which they think illustrate the folk-ways of the British! 
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would have no reason to suspect that the publication contained 
such material.27. Something more effective than mere confiscation 
of the offending publication seems to be required to meet such 
situations. 

Section 12 of the Act clarifies the law relating to the publications 
of proceedings before a court sitting in private. Henceforth, it will 
only be contempt to publish information relating to such proceed- 
ings where the court is exercising its parental jurisdiction over 
infants, or persons suffering from mental illness; or in cases 
involving national security or secret processes, OF in cases where 
the court exercises any statutory or inherent power to prohibit 
publication.’ It will also be contempt to publish any order made 
by a court sitting in private if the court exercises any power to 
prohibit publication.” 

The right of appeal in cases of contempt has already been 
mentioned, but two further comments may be made at this point. 
It is not altogether clear which court is to hear appeals from orders 
made by High Court judges sitting at Assizes. The Court of 
Criminal Appeal has no appellate jurisdiction over cases of con- 
tempt.®° Section 18 (2) (b) seems to indicate the Court of Appeal, 
but that court has no jurisdiction in a criminal cause or matter. 
Presumably an assize court will be regarded as an ‘* inferior 
court,” in which case the appeal will lie to the Divisional Court.** 
This would be unusual, but more suitable. The other point 
concerns appeals in cases of contempt in the face of the court. 
During the debates in the House of Lords it was sought (unsuccess- 
fully) to exclude an appeal in these circumstances,®? and although 
one may dislike the idea of a man being imprisoned without a right 
of appeal, one cannot but sympathise with the feelings of the Lord 
Chief Justice that an appeal would jeopardise and interfere with 
the authority and dignity of the courts. 

Proceedings for Habeas Corpus 

This part of the Act makes fundamental and long-needed reforms 
in habeas corpus proceedings and, at the same time, raises serious 
questions of principle in the administration of the criminal law. 
It is perhaps fair to say that most of the provisions are inspired by 
the unsuccessful efforts of a certain Mr. Hastings, which occupied 
the courts for two years and destroyed the cherished legend that 
“‘ the suppliant could go from judge to judge until he could find 
one more merciful than his brethren.” ** 

27 Unless he is expected to read every page of every publication—a duty which 

would be intolerable and which would defeat the objects of the Act. 

28 g. 12 (1). 29 s, 19 (2). 
80 Except when the person punished for contempt can & peal against Mms 
sentence under the Criminal Appeal Act, 1907. See s. 18 (6) of the Act. 

31 g. 18 (2) (a), which speaks of inferior courts ‘‘ not referred to in the next 

following paragraph. . ee 


82 H.L.Par.Deb., Vol. 222, cols. 269-271, 278, 280. 
88 Re Hastings (No. 8) [1959] Ch. 868, 379, per Harman J. 
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The decision of the Divisional Court in Re Hastings (No. pa 
is confirmed by section 14 (2), which rules out the possibility of a 
second application for habeas corpus unless fresh evidence is 
adduced. This subsection also abolishes the right to apply to the 
‘Lord Chancellor. An application may be made to a single judge 
or to a Divisional Court of the Queen’s Bench Division, but if a 
single judge does not feel obliged to grant the application in a 
criminal case he must refer it to a Divisional Court, which may 
refuse or grant the application.** No appeal lies from an order for 
the release of the person restrained if it is made by a single judge.*¢ 
But, where the order for release or detention is made by a 
Divisional Court, either side may appeal to the House of Lords. 
If the defendant, by reason of the order of the Divisional Court, 
would be entitled to be released, and the prosecutor appeals to the 
House of Lords, the defendant will not be affected by the decision 
of the House of Lords, except in those cases where an order under 
section 5 (1) is in force.** This section enables the Divisional 
Court to order the defendant to be detained or released on bail, if 
the prosecutor appeals against an order for his release.*? Although 
this provision is not entirely new, its application to habeas corpus 
proceedings, in addition to a right of appeal by the prosecutor, 
goes a long way to undermine the fundamental principle of habeas 
corpus—the right to have the lawfulness of one’s detention deter- 
mined summarily and finally, without the customary delays of 
litigation. Among the many questions raised by these provisions, 
only two will be considered here. 

Ifethe prosecutor appeals successfully from an order for the 
defendant’s release made by the Court of Appeal or by a 
Divisional Court (where no order is made under section 5 (1)), the 
defendant will not be re-detained, so that the question of law is to 
that extent an academic one. It is a rule of judicial practice that 
theecourts will concern themselves only with live issues, unless a 
statute provides to the contrary.*! It is submitted that, on this 
point, the Act is not very clear. The right of appeal is granted in 
terms similar to those used in the statutes which regulate appeals 
in civil cases,*? and the sections precluding re-detention relate more 


34 [1959] 1 Q.B. 858. 

35 s. 14 (1). 

86 g. 15 (2). 

37 ss. 5 (5), 15 (4). 

38 g. 5 (1). In the case of persons detamed under orders made under Part V 
of the Mental Health Act, 1959, such an order operates as a continuance of 
the ordeı under that Act, s. 5 (4). 

39 Cf. 8. 16 (2) of the Criminal Justice Act, 1925, now repealed. 

40 Bee Co v. Hakes (1890) 15 App.Cas. 506, 522, per Lord Halsbury. 

41 Cf. Sun Lafe Assurance Co. of Canada v. Jervis [1944] A.C. 111. On 
the court’s attitude to academic questions in relation to actions for declara- 
tions, see 8. A. de Smith, Judictal Review of Administrative Action (1959), 
pp. 891-994. 

42 Appellate Jurisdiction Act, 1876, s. 8 (1); Administration of Justice (Appeals) 
Act, 1934, s. 1 (1). 
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to the consequences of an appeal than to the conditions therefor. 
The sections providing for re-detention could not have been inserted 
to avoid any difficulty caused by this rule of practice, because they 
do not apply to civil applications. They were clearly inserted for 
the purpose of reconciling the conflict between the right of personal’ 
freedom and the need to have important points of law settled by 
the House of Lords. 

The real cause of the difficulty is the extension of the right of 
appeal by the prosecutor. Although it is not entirely new, one 
would expect to find strong reasons for its extension to the field of 
habeas corpus. If the applicant in civil proceedings is entitled to 
go free, the same result should follow in criminal proceedings. If 
there is no appeal from an order for release made by a single judge, 
why should there be an appeal from a similar order made by three 
judges? In both cases, the considerations for making the order are 
the same. There may be reasons, unconnected with the applica- 
tion, for detaining a person in spite of an order for his release, as 
in the case of persons detained under the Mental Health Act, 
1959,48 or persons who are subject to extradition proceedings. 
Perhaps it would have been better to limit the application of 
section 5 to these cases, instead of justifying its general application 
on the rather dubious ground that nothing has been taken from the 
subject because he has never had a right of appeal in criminal 
applications for habeas corpus.** 

Among the other provisions of the Act, the most important 
are those relating to proceedings in the High Court by way of 
certiorari. If the High Court decides that the sentence impoged by 
the magistrates’ court or quarter sessions (on an appeal from the 
magistrates’ court) was beyond the powers of those courts, it may 
impose a sentence which the magistrates’? court had power to 
impose, instead of quashing the conviction.*° The High Court has 
the same power in relation to orders made on conviction, e.g.; an 
order disqualifying a person from holding a driving licence.*® 

The Act does not give full effect to the demands of the various 
groups which have pressed for reform in recent years, and one 
cannot say that it has provided a happy solution to some of the 
conflicts of principle. It is to be hoped that, when the Act is 
re-read in the light of the courts’ decisions thereon, we may feel 
that we have lost sixpence, but gained a shilling. 


B. W. M. Downey. 


48 Applications by persons restrained under Part V of that Act are deemed to 
be criminal applications: s. 14 (8). 

44 Ses the argument of the Attorney-General, H.C. Official Report of Standing 
Committee A, col. 85. 

45 ea overruling R. v. Willesden Justices, ex p. Utley [1948] 1 K.B. 

46 ee (8). See R. v. Worthing Justices, ex p. W., The Times, December 20, 
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MISTAKE INTER PRAESENTES 


In Ingram v. Little 1 the co-owners of a car advertised it for sale. 
They were visited by a man calling himself ‘ Hutchinson ” to 
whom they offered to sell it for £717. He began to write a cheque 
and, when that was refused, falsely stated that he was P. G. M. 
Hutchinson of Stanstead House, Stanstead Road, Caterham. This 
was checked in a telephone directory, the cheque was accepted and 
“ Hutchinson ”? was allowed to take the car which he sold to a 
dealer, the defendant in this case. When the cheque was dis- 
honoured the plaintiff co-owners brought proceedings for conversion 
and succeeded before Slade J. This decision was upheld by the 
Court of Appeal (Sellers and Pearce L.JJ., Devlin L.J. dissenting). 
Both Sellers and Pearce L.JJ. were agreed? that when a 
deceiver passes himself off as another ‘ whether by disguise or 
merely by verbal cosmetics,”? as Pearce L.J. put it, then there 
could be operative mistake inter praesentes.? It will be recalled 
that in Phillips v. Brooks + Horridge J. had expressed the view that 
there could not be mistake inter praesentes but that this was much 
criticised. It was suggested by Professor Wade ’ that the decision 
could be supported because no misrepresentation was made until 
a contract had been formed. Nothing in the judgment of 
Horridge J. indicates this “ chronological ” explanation è but it 
was adopted by Lord Haldane in Lake v. Simmons’ and the most 
significant point in Ingram v. Little is that the majority follow 
Lord Haldane and are at pains to indicate that they regard 
Philips v. Brooks as a decision on its special facts. A “ chrono- 
logical ”? interpretation was excluded in Ingram v. Little because 
if there had been a contract prior to the misrepresentation, which 
Sellers and Pearce L.JJ. doubted, it had been repudiated and 
discharged by the rogue’s refusal to pay cash. From that point the 
negotiations were directed to the formation of a new and different 
contract—a credit sale as distinct from a cash transaction.® 
1 [1960] 8 W.L.R. 504; [1960] 8 All E.R. 392, 
2 [1960] 8 W.L.R. at pp. 611 and 517; [1960] 8 All E.R. st pp. 837 and 3841. 
3 Cf. Unger (1955) 18 M.E.R. 259 at p. 266, where operative mistake tnter 
praesentes is limited to physical disguise. 
+ [1919] 2 K.B. 248. 
5 (1922) 88 L.Q.R. 201 at p. 204. 
8 See Glanville Willams, 23 Can.B.R. at p. 276, note 11; Anson, Contract, 
21st ed., p. 264, note 1. 
7 [1927] A.C. 487 at pp. 501-502. 
8 ale W.L.R. at pp. 512, 514 and 520; [1960] 8 All E.R. at pp. 387, 889 


9 [1960] 8 W.LR. at pp. 510 (Sellers L.J.) and 518 (Pearce L.J.); [1960] 3 
All E.R. at pp. 386 and 842. 
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It has been pointed out both judicially ° and academically = 
that Lord Haldane by explaining Phillips v. Brooks on a ground 
other than that on which it was expressly decided impliedly dis- 
approved the express ground. Hence it seems that the majority in 
Ingram v. Little also in effect disapprove Phillips v. Brooks, in 
spite of Sellers L.J. saying that as the case had stood for so long 
he would not feel justified in saying it was wrong. Furthermore 
both Sellers and Pearce L.JJ. regarded © Hardman v. Booth* 
as clear authority that there could be mistake of identity inter 
praesentes. 

They were also at one on two other points which have been the 
subject of speculation. They held that it was not necessary that 
the victim should have had previous personal knowledge of the 
person whose identity was assumed by the deceiver but such know- 
ledge was important in considering whether identity was “of any 
moment or whether it is a matter of indifference.” * Again they 
appeared to regard a real third party portrayed by the deceiver as 
essential to mistake of identity 15 thus giving no countenance to 
those 1° who have defended Sowler v. Potter.” 

Pothier makes an inevitable appearance in the judgments and 
the majority, as might have been expected, do not regard him as a 
safe guide to the common law position.** The importance of this 
seems to be that it bears on a problem on which there is a conflict 
of opinion between Dr. Goodhart ° and Dr. Glanville Williams * 
—must mistake of identity be material or not? The rejection of 
Pothier, coupled with the fact that the majority cite passages from 
Dr. Goodhart in which he makes the point that English law ¢s not 
concerned with motive, tells against materiality. On the other 
hand, the already cited remarks of Sellers L.J. on the victim’s 
previous knowledge of the person portrayed appear to favour the 
opposite view, and even stronger support for it can be found in the 
judgments of Pearce and Devlin L.JJ. ° 

Pearce L.J. contrasts the case of a man passing himself off as 
a famous portrait painter where mistake of identity would be of 
vital importance, with the shopkeeper selling in an ordinary 
10 Greseon P. in Fawcett v. Star Car Sales [1960] N.Z.L.R. at p. 414. 

11 Williams, 28 Can.B.R. at p. 276, note 11. Contra Hallett J. in Dennant v. 


Skinner [1948] 2 K.B. 164 at p. 169. 
13 [1980] 3 W.L.R. at pp. 614 and 520; [1960] 8 All E.R. at pp. 339 and 


18 (1868) 1 H. & C. 803. 

14 [1980] 8 W.L.R. at pp. 511 and 616-517; [1980] 3 AN B.R. at pp. 837 and 
$41. For a full discussion ses 23 Can.B.R. at pp. 282-287. 

15 [1960] 3 W.L.R. at pp. 614-516 and 616-517; [1960] 8 All E.R. at pp. 887 


an . 
16 Wilson (1954) 17 M.L.R. 516. 
17 [1040] 1 K.B. 271. Tho remarks in Ingram v. Little support the main 
Dd ae in (1955) 18 M.L.R. 259. 
18 [1 gars W.L.R. at pp. 515 and 515-516; [1960] 8 All B.R. at pp. 839-340 
an . 
19 57 L.Q.R. 228. Seo also Cheshire (1944) 60 L.Q.R. 184-185. 
20 28 Can.B.R. at pp. 886-396. 
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transaction to someone who misrepresents himself as a well-known 
figure. In the latter case the identity of the purchaser would not 
be “ of sufficient importance to override physical presence identi- 
fied by sight and hearing.” In the case before the court the name 
and personality of the “ false Hutchinson ” were of no importance 
until payment by cheque was suggested. Thereafter the parties 
“ were concerned with a credit sale in which both parties knew that 
the identity of the purchaser was of the utmost importance.” 

Devlin L.J., having referred to Pothier and the illustrations 
which seem to show that Pothier held a stricter view of mistake 
than his bare statement of principle would indicate, also instances 
the case of a portrait painter as one where identity is normally 
essential, and hence mistake as to it would be operative. In the 
case before the court he thought that identity, as distinct from 
credit-worthiness, was not fundamental and so, in his view, there 
was no operative mistake. He mentioned the rule in frustration 
that the court imposes the just solution, irrespective of the inten- 
tions of the parties and continued: 


“ This rule applies in the case of mistake because the 
reason for the avoidance is the same, namely, that the consent 
is vitiated by non-agreement about essentials.” 

It is clear that neither judges ?? nor academic writers ** are 
satisfied with the justice (or rather injustice) which results to third 
parties in cases of mistake. Hence the suggestion may be ventured 
that since to hold immaterial mistake inoperative would limit the 
ill-effects of the present rules and would not be unduly harsh upon 
the mi$taken party, a court in the future may well prefer this view. 

Devlin L.J. acutely observed that the fact that the rogue gave 
P. G. M. Hutchinson’s address was no proof that he was that man 
and, even if it had been, that was no proof that the cheque would 
be met. The answer seems to be that the majority, in addition to 
requiring knowledge of the existence of P. G. M. Hutchinson, should 
also have required previous knowledge of a relevant attribute, in 
this case financial stability.* 

The learned Lord Justice also pointed out that cases on 
mistaken identity were treated in textbooks under formation of 
contract as well as mistake. He regarded Boulton v. Jones ** and 


21 [1960] 3 W.L.R. at p. 526; [1960] 8 All E.R. at p. 848. Bes Smith and 
Thomas (1957) 20 M.L.R. 88. 

22 Seo in Ingram v. Inttle Pearce L.J. at [1960] 8 W.L.R. 521; [1960] 8 All 
E.R. 844; Devlin L.J. at [1960] 8 W.L.R. 581; [1960] 8 All E.R. 351-952. 

28 Bee, ¢.g., Harvey, Victims of Fraud, Chap. 2; Cheshire & Fifoot, Contract, 
5th ed., pp. 200-202; Grunfeld (1952) 15 M.L.R. 207; Unger (1955) 18 M.L.R. 

at pp 260-261. 

24 1980] 8 W.L.R. at p. 526; [1980] 8 All E.R. at p. 348. Williams, 28 
Can.B.R. at p. 287, suggests knowledge of at least one attribute in addition 
to knowledge of bare existence. Pearce L.J. attempted to meet Devlin L.J.’s 
point, perhaps madequately, by saying ([1960] 8 W.L.R. at p. 621; [1960] 8 
All hR at p. 344) that the telephone directory entry ‘‘ represented an 
individual of apparent standing and stability." 

23 (1857) 2 H. & N. 564. 
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Cundy v. Lindsay ? as cases of defective formation and pointed 
out that the word ‘‘ mistake ’’ was not mentioned in either case. 
The problem of offer and acceptance was to be answered by asking, 
with whom did the victim intend to contract? This, he thought, 
was not a pure question of fact but a question of law and fact 
which should be handled by means of the presumption that a 
person intends to contract with the person to whom he is actually 
addressing the words of contract.?” This however was not con- 
clusive and one case in which it could be rebutted was where the 
person addressed was posing only as an agent for then there would 
be no thought of contracting with him but only with the supposed 
principal. He thought Hardman v. Booth illustrated this but 
refused to inquire whether any other cases of rebuttal could be 
found because he thought that in the present case the presumption 
could not be rebutted by showing that the plaintiff would never 

have dealt with the rogue unless she had believed him to be P. G. 

M. Hutchinson. Such evidence, in his opinion, only went to prove 

that she was the victim of fraud and not of mistake. 

This seems to give a strangely restrictive interpretation to 
Hardman v. Booth for in that case, it will be remembered, the 
fraudulent clerk was believed to be a partner, that is both a 
principal and an agent, and so the case seems to be authority for a 
much wider possibility of rebutting the presumption of intent to 
contract with the person physically present than Devlin L.J. 
appears to suggest.7® It would also seem that the mistake in that 
case was as to “‘ credit-worthiness ’’ rather than identity in the 
sense which he applies to these concepts.*® He also admttted *° 
that Lord Haldane’s speech in Lake v. Simmons ran contrary to his 
view of mistake but satisfied himself by an examination of the 
other speeches that the view of Lord Haldane did not form part of 
the ratio of the House. 

Devlin L.J. concluded êt by discussing one of the most interest- 
ing matters raised in Ingram v. Little. Pearce L.J. had ended his 
judgment *? with an expression of regret that as the court held the 
contract to be void it could not use its equitable powers to impose 
terms giving a fairer result and he also said that he thought it 
would be a welcome reform if car registration books were made 
documents of title and legal ownership more closely connected with 
registration. Devlin L.J. dealt more fully with questions of reform. 
He remarked that fine distinctions are not necessarily a reproach 
26 (1878) 3 App.Cas. 459. 

27 [1960] 8 W.L.R. at p. 525; [1960] 8 All E.R. at p. 347. The majority of 
the court also thought that there was such a presumption but, of course, were 
much readier to allow it to be rebutted than Devlin L.J. 

28 Bee on this point 28 Can.B.R. at pp. 402-404. 

29 eee the report of the argument in 9 Jurist (N.8.) 81 comparing marriage and 

30 [1980] 3 W.L.R. at p. 527; [1960] 3 All E.R. at p. 849. 


31 [1960] 3 W.L.R. at p. 531; [1960] 8 All E.R. at pp. 851-852. 
32 [1960] 3 W.L.R. at p. 521; [1960] 3 All B.R. at p. 844. 
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to the law but it might well be asked whether the rights of parties 
should depend on the distinctions drawn in mistake of identity 
cases. He expressed his approval for suggestions that the present 
law should be replaced by some scheme of apportionment similar to 
those which had worked so well in tort. He admitted that he was 
not making any novel suggestion but this judicial support for 
reform seems the most significant and welcome feature of this 
outstanding case. There must remain, however, a slight regret 
that the majority did not analyse more fully the question of the 
victim’s knowledge of the third party portrayed by the deceiver 
and that Devlin L.J. did not explore the implications of Hardman 
v. Booth at greater length.** 
A. H. Hupson. 


RATIFICATION oF AcTs oF A FRAUDULENT AGENT 


Bank drafts, drawn by a bank upon itself, are much used in this 
country in transactions where it is inconvenient to use cash but the 
creditor wishes for some further assurance of payment other than 
the debtor’s personal cheque. Commercial Banking Co. of Sydney 
v. Mann * is concerned with their Australian equivalents, known as 
bank cheques. It is a case, however, in which the confidence 
displayed by the Privy Council in one of its previous decisions 
seems, with all respect, to have been misplaced. 

M. and R. were partners in a firm, M. & Co., under an agree- 
ment by which all the partnership assets belonged to M. On a 
number of occasions R., purporting to act on behalf of the firm, 
got the firm’s bank to issue bank cheques in the form “ Pay W. or 
bearer.” ? It did not appear from the evidence whether these bank 
cheques were delivered by the bank to R. or W. or some third 
person but they were taken by W. to the C. Bank, where he had 
an account, and there cashed. In due course each of the bank 
cheques was paid by the firm’s bank to the C. Bank against 
delivery. In fact W. was not a client of the firm and R. had acted 
fraudulently throughout. M. sued the C. Bank for conversion of 
the bank cheques, claiming that they became his property from the 
time of issue, or alternatively, if this were not so, that they had 
become his property by his subsequent ratification of R.’s acts in 
obtaining them. The Privy Council held that the action failed. 
First, as R. had no actual authority to obtain bank cheques except 
for the proper purposes of the partnership, it followed that they 
had not become M.’s property on issue. Secondly, the Privy 
Council held that M. could not claim that the bank cheques had 
become his property by ratification because, in their opinion, M. 
33 See also Samek 88 Can.B.R. 479. 

1 [1960] 8 W.L.R. 726 (P.C.). 


2 In this country the bank draft would be made payable to order because of 
the Bank Charter Act, 1844, s. 11. , 
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could not ratify R’s act in obtaining the issue of the bank cheques 
without also ratifying the subsequent dealing with the bank 
cheques by him and the C. Bank. On both these issues the Privy 
Council followed the very similar case of Union Bank of Australia 
Ltd. v. McClintock.® e 

In that case the plaintiffs appointed M. general manager of a 
business which they were carrying on as trustees of an estate. M. 
opened a personal account under the fictitious name of Robert 
Haynes with the U. Bank. Then, purporting to act on behalt of 
the plaintiffs, he got the plaintiffs’ bank (the A. Bank) to issue to 
him bank cheques in favour of R. Haynes or bearer. M. paid them 
into his “ Haynes ” account at the U. Bank, which collected pay- 
ment. The plaintiffs’ action against the U. Bank for conversion 
of the bank cheques failed. The Privy Council held, first, that the 
bank cheques had not become the property of the plaintiffs on their 
being issued to M. because his obtaining of them was outside his 
authority as agent.* So far the judgment seems entirely consonant 
with principle. Secondly, it was held that the plaintiffs could not 
claim that, as M. had purported to act for them when asking for 
the bank cheques, they could ratify his act and thus make the bank 
cheques their own. The Privy Council said that the plaintiffs could 
not ratify M.’s act in obtaining the bank cheques and then disown 
his paying them into his own account. If they ratified his obtain- 
ing of the bank cheques, they also ratified his subsequent dealing 
with the bank cheques. It is this part of the judgment which, with 
all respect, seems so unsatisfactory. 

It is, of course, well established that ratification must fot be 
partial, i.e., a transaction cannot be ratified in part and repudiated 
in part, so that ratification of part of a transaction operates as 
ratification of the whole.’ Thus in Cornwal v. Wilson, an agent 
having purchased goods on behalf of his principal at a price exceed- 
ing the limit of his authority, the principal objected to the confract 
but nevertheless disposed of some of the goods as his own. He was 
held to have ratified the contract and was bound to pay for all the 
goods. However, in the case of ratification of one of a series of 
acts, this will only amount to ratification of all if the whole series 
of acts amounts to one transaction. It was the opinion of the 
Privy Council in the McClintock case that M.’s obtaining the bank 
cheques and his subsequent dealing with them amounted to one 
transaction, but it is difficult to see why this should be so. Suppose 
that a principal authorises his agent to obtain for him a bank 


8 [1922] 1 A.C. 240 (P.C.). 

4 On their issue the property in the bank cheques remained with the A. Bank: 
Higgons v. Burton (1857) 26 L.J.Ex. 842; Great Western Ry. v. London & 
County Banking Co. Lid. [1901] A.O. 414. 

5 a 8rd ed., pp. 177-178, para. 416; Bowstead on Agency, 12th ed., 

rt. 80. 
6 (1750) 1 Ves.Sen. 509. See also Wilson v. Poulter (1724) 2 Btr. 859. 
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cheque and that the agent, having done so, fraudulently mis- 
appropriates it. Nobody would suggest here that the agent’s two 
acts in obtaining and then misappropriating the bank cheque 
amounted to one transaction and that the principal’s authority for 
the act of obtaining covered also the subsequent dealing with the 
bank cheque. If the obtaining is also initially unauthorised, but is 
subsequently ratified, why should the two distinct acts of obtain- 
ing and subsequent dealing with the bank cheque now be regarded 
as one transaction ? 

The Privy Council justified their opinion in the following 
words: 

“ Unless the bank cheques, when obtained, were to be wholly 
fruitless and idle, it was necessary to pay them into some bank 
for collection, and although in truth they were passed into 
[M.’s] own account for a fraudulent object, the proceeds so 
obtained might have been applied by him to the trustees’ use 
had he been an honest man. It follows that the selection of his 
own bank account as the means of collecting the cheques 
instead of the bank account of the trustees! was rather an 
incidental irregularity than a fresh departure, and when his 
action in obtaining each cheque has been covered by the 
[principal’s] subsequent authority . . . the authority covers 
both his action in obtaining the cheque and his action in 
collecting the proceeds.” ® 
The implication of this passage is that M. was acting irregularly 
in paying the bank cheques into his own account but that he would 
have been acting regularly if he had paid them into the trustees’ 
bank “account. This seems to show a misconception as to the 
purpose of bank cheques (or bank drafts). A person (whether act- 
ing himself or through an agent) does not obtain bank drafts from 
his bank merely to pay them into his own bank account. If he 
does, he is back where he started, and the situation is nonsensical. 
This the Privy Council’s justification of their decision falls to the 
ground. 

It is, therefore, respectfully submitted that the English courts 
should refuse to follow Union Bank of Australia Ltd. v. McClintock ° 
and should, on similar facts, hold that the principal can ratify the 
fraudulent agent’s act in obtaining the bank drafts without thereby 
being deemed also to have ratified his subsequent dealings with 
them. It cannot be said that, in so holding, the English courts 
would be placing an unfair burden on the collecting bank, for in 
appropriate cases the collecting bank would have the defences of 
“ holder in due course ” or section 4 of the Cheques Act, 1957. 

Whereas in the McClintock case the A. Bank issued the 
bank cheques to the fraudulent agent, the evidence available in 
Commercial Banking Co. of Sydney v. Mann did not show 


T Italics supplied. 
8 [1922] 1 A.O. at p. 248. 
Vor. 24 10 
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whether the bank cheques were issued to the fraudulent agent, R., 
or direct to W., who paid them into his bank account. It is sub- 
mitted that, if an English court were faced with a situation similar 
to that in the Mann case, it would be important for the court to 
discover to whom the bank drafts were issued. If they were issueé 
to the fraudulent agent, R., then the court should refuse to follow 
the McClintock and Mann cases, and should hold that the principal 
could ratify R.’s act in obtaining them without being deemed also 
to have ratified R.’s subsequent dealing with them. If, however, 
they were issued direct to W., then of course there would only be 
one transaction and the principal would not be able to sue the 
collecting bank for conversion of the bank drafts, because they 
would never have been his property. He would have to seek his 


remedy elsewhere. 
J. A. Hornsy. 


WHEN 18 A LEGCO NoT A Lecco? 


Durme the last few years constitutional theorists have reached 
unprecedented levels of sophistication in discussing problems 
relating to the meaning of “ Parliament ° for the purpose of 
dissecting the legal concept of parliamentary sovereignty. At a less 
rarefied level the Judicial Committee of the Privy Council was 
recently called upon, in Katikiro of Buganda v. Attorney- 
General,1 to determine whether the Legislative Council of the 
Uganda Protectorate as reconstituted in 1957 was still the Legis- 
lative Council referred to in the Buganda Agreement, 1955. ° 

The Kingdom of Buganda is one of the four provinces of the 
Uganda Protectorate. The 1955 Agreement, made between the 
Governor of Uganda on behalf of the Queen and the Kabaka of 
Buganda on behalf of the Kabaka, chiefs and people of Buganda, 
was designed to place the relationship between Britain, the Uganda 
Protectorate and Buganda on a new footing. It can fairly be said 
that it formed part of a package deal, from which sprang new 
rights and obligations of a strictly legal character.? Among the 
obligations imposed by the Agreement on the Katikiro (or Chief 
Minister) of Buganda was that of submitting to the Governor the 
names of persons to be appointed as Buganda representatives in 
the Legislative Council of the Protectorate after those persons had 
been chosen by indirect election within Buganda in accordance with 
a procedure prescribed by the Second Schedule to the Agreement. 
However, in 1957 and 1958 there re-emerged the separatist 
tendencies which had sparked off the crisis that had led to the 


1 [1960] 8 All E.R. 849; [1961] 1 W.L.R. 119. 

2 The Agreement (Laws of Uganda, 1955, p. 888) acquired legal effect by 
virtue of B.I. 1955, No. 1221, and an order and a proclamation made by the 
Governor in pursuance thereof (Laws of Uganda, 1966, p. 881) 
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deportation of the Kabaka a few years earlier,* and the Kabaka’s 
Government refused to operate the machinery for electing Buganda’s 
representatives for appointment to the Legislative Council. On the 
face of it this was a clear breach of the 1955 Agreement.” And if the 
‘resulting dispute could not be resolved by intergovernmental 
discussions it would have been open to the Governor, in the last 
resort, to require the Kabaka’s Council of Ministers to resign. 

But the next move was made by the Baganda. The Katikiro 
sought a judicial ruling on the question by issuing a plaint in the 
Uganda High Court claiming declarations to the effect that since 
the Legislative Council was not the Legislative Council referred to 
in the Second Schedule to the Agreement he was under no obliga- 
tion to take the steps laid down for the election of Buganda 
representative members. His suit was dismissed in the High Court 
and the decision was affirmed by the Court of Appeal for Eastern 
Africa and by the Judicial Committee. Before the Judicial 
Committee the appellant contended that changes made in the 
composition of the Legislative Council in December 1957 were so 
fundamental as to constitute it as a different body; and alterna- 
tively, that the changes then made were ‘f major ’? changes which, 
according to certain statements appearing in the White Paper 
recording the various recommendations on which the 1955 Agree- 
ment was founded,® would not be made before 1961. The Judicial 
Committee had no difficulty in disposing of these contentions. In 
the first place, the relevant changes introduced in 1957 amounted 
merely to the substitution of a Speaker (who had no vote) for the 
Govefnor (who had an original and a casting vote) as the presiding 
officer. In no sense could these be regarded as fundamental 
changes. Nor, indeed, were they ‘‘ major *? changes; but in any 
event the Agreement contained no ambiguity that would have 
justified the admission of extrinsic evidence such as the White 
Paper. Moreover, the Agreement itself purported to impose a 
moratorium only on major changes in the Constitution of Buganda, 
not on major changes in the composition of the Legislative Council 
of the Protectorate. 

It is believed that those who were responsible for framing the 
Tecommendations set out in the White Paper envisaged that no 
major change would be made before 1961 either in the Constitution 
of Buganda or in the Constitution of the Uganda Protectorate, but 


3 See (1958) Cmd. 9028; Legum, Must We Lose Africa? (1964), pp. 11-125; 
de Smith in (1955) 26 Polttioal Quarterly at pp. 48; Low and Pratt, 
Buganda and Brittsh Overrule, 1900-1956 (1960). 

4 See (1058) Cmnd. 451, para. 107; (1959) Cmnd. 780, paras. 105, 106. 

5 Under Art. 7 of the Agreement the obligation to proceed with the election of 
Buganda representative members cadet so long as three-fifths of all repre- 
sentative members were Africans and half the total membership of the 
Legislative Council (mcluding nominated members) was African. These 
conditions were fulfilled at all times after 1955. 

6 (1954) Cmd. 9820. 
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that such changes as were in fact made in 1957 were to be regarded 
as being of a minor character. 

Students of constitutional law will have noted that the Buganda 
Agreement differs from the vast majority of agreements entered 
into by the protecting power with non-European communities in’ 
that it gives rise to justiciable issues.’ Students of the delays of 
the law may note that the proceedings in the Katikiro case com- 
menced in June 1958 and ended in November 1960. Students of 
African affairs will already have noted with regret that on December 
81, 1960, the Great Lukiko of Buganda resolved to terminate the 
1955 Agreement and the protection of the Crown, and declared 
the independence of Buganda. This resolution was vetoed by the 
Governor and is ineffective in law. The future relationship between 
the Kingdom of Buganda and the Uganda Protectorate of which 
it forms a part is at present under examination by a Relationships 
Commission. 

S. A. DE SMITE. 


Companies, DIRECTORS AND TRADE DISPUTES 


T recent Irish case of The Roundabout, Lid. v. Beirne raises 
interesting problems in the law relating to trade disputes. The 
facts were that a company, the Marian Park Inn Co. Ltd., was 
involved in a trade dispute with the Irish Union of Vintners’, 
Grocers’ and Allied Trades Assistants and licensed premises belong- 
ing to the company were picketed by the union. The business was 
closed and a new company, The Roundabout Ltd., was formed to 
which the old company leased the premises with an option to 
purchase. The directors of the new company were three persons 
named Moran, their accountant and three barmen. The Morans 
had controlled the old company and they retained control in the 
new for they were appointed “‘ permanent ’’ directors to continue 
in office until death, legal disqualification or voluntary retirement, 
with powers to appoint and remove other directors at their discre- 
tion. No resolution was to be valid unless ratified by a majority 
of the permanent directors. 

When the licensed premises were reopened by the new company 
all work was carried out by the directors, permanent or non- 
permanent. The barmen-directors were to receive a fixed annual 
sum as directors’ fees which was actually paid to them at irregular 
intervals and in varying amounts. The union, which had picketed 
the premises while they had been closed, continued to do so after 
they had been reopened by the new company, which applied for 
an injunction to restrain the picketing. 

7 The Baganda attached particular importance to giving legal effect to the 
Agreement following the revelation made during the hearing of the Kabaka 
case ın 1954 (see Low and Pratt, op. cit., p. 842) that the Crown did not 
consider itself bound in strict law by the terms of the Uganda Agreement, 


1900 (which was later substantially superseded by the 1955 Agreement). 
1 [1959] I.R. 428. 
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Dixon J. remarked that he thought that there was “ a consider- 
able element of subterfuge ” in the formation of the new company 
but that did not seem to be the whole aim of the arrangement.? 
He thought that there had been some idea of introducing “ new 
*blood ” into the running of the premises, even though the Morans 
retained such complete control. That being so, he held that the 
new company was an entity distinct from the old, the trade dispute 
did not continue to attach to the premises in their new occupation, 
and therefore he granted the injunction for which the plaintiff 
asked. 

In arriving at this decision he had to distinguish the earlier 
Irish case of Ferguson v. O’Gorman,* where a partnership involved 
in a trade dispute had sold its premises to a new company, con- 
trolled by members of the former firm, which took over the 
business as a going concern. In that case picketing had been 
allowed to continue. Dixon J. pointed out that the situation in 
the earlier case was much as if the firm had been converted into a 
company but that in the case before him the old company still 
remained in existence and was in fact lessor to the new. Further- 
more the new company had not taken over a going concern. 
Though Dixon J. thus restrictively interpreted Ferguson v. 
O’Gorman on this point, a glance at the table of cases in Citrine, 
Trade Union Law,’ will show that it remains a most important 
authority on many other aspects of the law relating to picketing. 

The precise implications of Dixon J.’s judgment are a little 
difficult to assess. The distinction from Ferguson v. O’Gorman on 
the ground that no going concern was taken over seems clear 
enough, but what weight is to be attached to the fact that he 
thought that “ new blood ” was to be introduced into the running 
of the business? Again what would have been the position if the 
old company had amalgamated with another? There would then 
have been a much closer resemblance to the conversion of the firm 
into the company which occurred in Ferguson v. O’Gorman. How- 
ever, these questions must for the present remain a matter of 
speculation. 

Dixon J. had a further ground for granting an injunction 
against the picketing. He thought that the new company had not 
“ employed ’”? anyone and were, therefore, not ‘* employers.’ © 
Hence there was no trade dispute within the meaning of section 5 
of the Trade Disputes Act, 1906.7 True the new company was a 


2 Ibid., at p. 428. 

8 Ibid., at p. 427. 

4 [1987] I.R. 620. 

5 2nd ed., 1980, p. xxvii. 

6 [1959] I.R. at p. 429. 

1 The relevant words of the section read ‘*. . . the expression ‘trade oe i 
means any dispute between employers and workmen, or between workmen 
and workmen, which 1s connected with the employment or non-employment, 
or the terms of the employment, or with the conditions of labour, of any 


278 THE MODERN LAW REVIEW Vou. 24 


potential employer but that, he held, was not enough to satisfy 
the requirements of the statute. Although the barmen-directors 
might appear to be very much in the position of “‘ workmen,” 
nevertheless directors, said the learned judge, 


|. cannot be regarded as working in pursuance of any 
contract of employment, and, therefore cannot be regarded as 
workmen of the company.” 

Though this is certainly true so far as directors qua directors 
are concerned,® it seems to fail to take account of the fact that 
directors may simultaneously be servants of their company, as has 
very recently been shown in the advice of the Privy Council in 
Lee v. Lee’s Air Farming.® Should any ingenious employer be 
minded to follow the lead given in The Roundabout, Lid. v. Beirne 
it would seem to be no undue distortion of the facts to suggest that 
men in a position similar to that of the barmen-directors should be 
regarded as performing their more menial functions in pursuance 
of an implied contract of service co-existing with their directorship. 
As this might still be open to evasion by an express disclaimer of 
intent to create contractual relations it would thus seem that 
The Roundabout, Ltd. v. Beirne suggests a point for legislative 
reform.** 

A. H. Hupson. 


Tue Poantom Duty 


Tue decision of the House of Lords in Watson v. Winget, Ltd.* 
Taises once again the question of the “‘ fifth wheel of the coach ” 
of negligence, the duty of care. The action was raised by a 
workman who was injured as a result of a latent defect in a 
machine which his employers had purchased from reputable 
suppliers. The pursuer alleged that the defenders were negligenj in 
supplying such a defective machine. Unfortunately for the pursuer, 
the action was not raised against the suppliers of the machine 
until more than three years after the date when the machine 
was supplied to his employers, though it was raised within 
three years from the date of the accident. The defenders argued 
that the action was barred by section 6 (1) of the Law Reform 


person, and the expression ‘workmen’ means all persons employed in trade 
or industry, whether or not in the employment of the employer with whom a 
trade dispute arises... ." 

8 Bee Palmer, Company Law, 20th ed., pp. 618-514, and cases there cited; 
Batt, Master and Servant, 4th ed., p. 12. 

8 [1960] 8 W.L.R. 768; [1960] 3 All E.R. 420. 

10 Perhaps the words ‘‘employ'' and ‘‘ employment ° do not necessarily connote 
a contract of employment. See R. v. Feldman (1907) TL J.P. 269, per Lord 
Alverstone C. J. at p. 270; Reece v. Ministry of Supply [1045] 1 All E.R. 
989; but cf. Pauley v. Kenaldo [1958] 1 W.L.R. 187; [1953] 1 All E.R. 226. 

11 Picketing can perhaps be lawful apart from the 1906 Act. See Citrine, op. oit. 
p. 454. 

1 1960 8.L.T. 321. 
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(Limitation of Actions) Act, 1954, which provides that an action 
for damages for personal injury in Scotland must be commenced 
within three years of the “ act, neglect or default giving rise to the 
action.” * The defenders’ submission was that the latest date at 
‘which an act, neglect or default could be attributed to them was 
the date of supplying the machine, and that time had therefore 
run against the pursuer. This contention was rejected by the Lord 
Ordinary, accepted unanimously by the Second Division, and 
rejected by the House of Lords by a majority of three to two. 
One of the points which undoubtedly weighed heavily with the 
majority in the House of Lords was that if the defenders’ conten- 
tion was correct, a person suffering injury might find that time 
had run against him even before the accident occurred: that 
would happen if more than three years elapsed between the date 
when the machine was supplied and the date of the accident. 
Further, the defenders’ argument could not succeed in an English 
case, where the relevant statutory provisions took the emergence 
of a cause of action as the terminus a quo for the limitation period. 
In view of these considerations the majority set themselves to 
discuss an interpretation of the words “ act, neglect or default 
giving rise to the action >” which would come to the same as if 
the Act had provided “‘ from the emergence of the cause of action.” 
In this effort they were successful, and in the process some light 
was cast on the nature of the manufacturer’s duty in a case based 
on the principle of Donoghue v. Stevenson.® 
Lord Reid rejected the contention that there was in such a case 
a single act, neglect or default, namely, the supplying of the 
defective article. In actual fact, the negligence for which the 
defenders might be held liable was negligence by one of their 
servants in the course of manufacture. The act of supplying the 
machine itself was not negligent since the defenders did not and 
could not at the time of supplying the machine know of the exis- 
tence of a latent defect. No doubt the defenders were in breach 
of duty in supplying the machine, but their breach of duty began 
with the negligence in manufacture and continued up to the time 
of the accident: this was the true meaning of Donoghue. What- 
ever might be the case as regards “act”? or “neglect,” a 
“ default,” that is a breach of duty, must persist after the act or 
neglect until the damage was suffered. Any other view would be 
impossible: for negligence consists in the concurrence of a breach 
of duty and damage—no action could be possible unless the breach 
of duty still existed when the damage occurred. But if the 
breach of duty were a single act, how could a person injured two 
2 This provision applies only to Scotland. The equivalent English provisions 
are contained in s. 2 (1) of the Limitation Act, 1939, as amended by s. 2 (1) 
of the Law Reform (Limitation of Actions, etc.) Act, 1954: under these 
provisions the limitation period rune from ‘' the date on which the cause of 


action accrued." 
3 1932 8.C.(H.L.) 81. 
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years or one year after the manufacture and sale of a defective 
machine recover damages? On the defenders’ hypothesis there 
would in that case be no concurrence of breach of duty and 
damage, and therefore no action. Lord Reid accordingly held that 
the defenders’ breach of duty continued up to the date of the: 
accident. 

Lord Keith considered that the words “ act, neglect or default ” 
must refer to the date of the negligence in the legal sense which 
formed the ground of action: he then set himself the question 
« what is the date of the negligence? ’? and answered that it was 
the date of the accident. The manufacturers were not negligent 
at the date of supply. There was indeed a careless act during the 
manufacture. The manufacturers owed a duty to all potential 
users to take reasonable care to see that the machine was safe: 
they owed a duty not to injure such users, but till someone was 
injured there was no breach of that duty. Quoting Lord Wright 
in Grant v. Australian Knitting Mills + “ The duty cannot at the 
time of manufacture be other than potential or contingent, it can 
only become vested by the fact of actual use by a particular 
person.” No relationship of duty arises until a potential consumer 
becomes an actual one and is injured by a breach of the duty. 
Consequently there was no negligence, no “act, neglect or 
default ” until the date of the accident, from which the limitation 
period must run. 

Lord Denning held that the words “ act, neglect or default ” 
were apt to cover all breaches of legal duty, by omission or by 
commission. What, then, was the breach of duty in a Donaghue 
case? Was it negligence in manufacture, putting a defective 
machine into circulation or injuring the pursuer? The speeches in 
Donoghue might support any of these possibilities: but the true 
principle was “‘ You must not injure your neighbour by your 
fault.” No doubt the manufacturer is under a duty to take care 
in manufacture, but a breach of that duty is not a breach of duty 
to any particular individual, and it is not that breach of duty which 
gives rise to an action. There is another duty, Lord Atkin’s ‘‘ You 
must not injure your neighbour ’’: this is broken when the neigh- 
bour is injured, and it is this breach of duty which gives rise to an 
action. 

It is clear that these judgments were strongly influenced by the 
feeling that it would be unjust to reject the pursuer’s claim. 
Nevertheless they are an authoritative interpretation of the prin- 
ciple of liability in a case based on Donoghue. Lord Reid’s method 
of reaching his conclusion differs rather from that of the other two 
judges of the majority. Lord Reid held that after a negligent act 
(an act of carelessness) a breach of duty continues until an 
accident, if one there be, occurs. This approach, however, is open 


4 [1986] A.C. 86. 
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to the very serious objection, which the minority did not fail to 
make, that it confuses the act of negligence or carelessness with 
its consequences. As Lord Simonds pointed out, an act is a thing 
that is done and then over. It may have consequences, but they 
*are another matter. The manufacturer commits a breach of duty: 
but it is surely stretching language too far to say that the breach 
of duty continues. A breach of duty may continue if a person goes 
on repeatedly or continually committing such a breach: but to 
speak of a breach of duty continuing in any other sense verges on 
the metaphysical. 

Lords Denning and Keith reached their result by saying that 
the manufacturers’ duty was a duty not to injure. They admitted 
that the carelessness in manufacture was a breach of duty: but 
there was no negligence in the legal sense, until a breach of the 
duty not to injure occurred. On this approach, however, the duty 
of care ceases to have any legal relevance: the duty is not enforce- 
able, since breach of it is not per se actionable. The duty that is 
legally relevant is the duty not to injure your neighbour by careless 
conduct. 

Hither approach leads to exactly the same result as would have 
followed if the duty of care had not been considered and culpa 
alone looked to. Lord Denning indeed recognises this, by quoting 
Buckland, Some Reflections on Jurisprudence, to the effect that 
“ The breach of duty is the wrongful infliction of damage— 
damnum injuria datum.” 

It is true that the question of statutory interpretation may have 
influenced the line taken in the judgments: nevertheless, the result 
of the case is that the date of negligence is the date of a wrongful 
injury, not the date of a careless act. If the two dates are different, 
it is hard to see exactly in what sense the occurrence of the accident 
can be said to be a breach of duty, or in what sense a breach of 
duty can be said to “‘ continue ” until the accident. These con- 
siderations emphasise some of the difficulties of the doctrine of the 
duty to take care. That doctrine may indeed be a useful way of 
speaking when one is investigating the question whether a certain 
person has a title to sue. If the true situation is that A is liable 
to B if A causes injury by a careless act which A can reasonably 
foresee will he likely to injure B, then one can say that A is under 
a duty to B. Since not all careless acts from which injury can 
reasonably be foreseen do result in liability, it is necessary to have 
some way of defining the persons who are entitled to recover 
damages. This can be done by using the expression ‘‘ duty of 
care.” This duty, however, becomes an embarrassment when any 
question other than that of title to sue is being considered: and 
the House of Lords in Watson v. Winget Ltd. have quite properly 
overlooked it, and concentrated upon wrongful injury. 


_J. T. CAMERON. 
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THE Impatient VENDOR 


Have all the cases on estate agents’ commission been superseded 
by Drewery v. Ware-Lane?+ Have estate agents now discovered 
the perfect formula for obtaining commission at the earliest, 
possible stage, sale or no sale? 

Negotiations between an interested purchaser and the vendor 
were carried on through the estate agents. Then the vendor 
called at the estate agents’ office and indicated that he was pre- 
pared to accept an offer of £2,160 for his leasehold house in West 
Sidcup. Thereupon the estate agents produced, and the vendor 
signed, two documents: a “ letter of authority ’’ and a “‘ vendor’s 
agreement.” 

The “letter of authority ” was a contract between the vendor 
and the estate agents, commencing ‘‘ I instruct and authorise you 
to offer the above property for sale. . . .’? The material clause 
Tan: 

“I agree to pay you commission at the rate laid down by the 
various professional institutes ? . . . if and when (a) a prospec- 
tive purchaser signs your ‘ purchaser’s agreement ° and (b) I 
sign your ‘ vendor’s agreement °’ (receipt of a copy of a form 
of each of the above agreements is hereby acknowledged).”’ 

The ‘* vendor’s agreement’? was a document whereby the 
vendor agreed to sell the house to the named purchaser at the price 
of £2,160, subject to contract. The effect of the words “* subject 
to contract ”? is, of course, well known to lawyers and estate 
agents: they rob the “‘ agreement” of any binding force and 
reduce it to a mere statement of intention.® 

On the same day the named purchaser signed the agents’ 
** purchaser’s agreement ’’ whereby he agreed to buy the house 
for £2,160, subject to contract. 

Thereafter there was some delay on the purchaser’s part: he 
was negotiating to buy the freehold and held up his application’ for 
a necessary mortgage until he had arranged to buy the freehold or 
had given up the attempt. Meanwhile, the vendor became 
impatient, and nine days after the vendor’s and purchaser’s agree- 
ments had been signed he wrote to the estate agents telling them 
that, as no further progress had been made with the sale, he felt 
it was in his own interests to make other arrangements, and had 
accordingly sold the house to another person. That was the end 
of the matter so far as the original purchaser was concerned, 
though he gave evidence, which was not disputed, that he had been 
prepared to go on, and would have gone on had the vendor not 
put an end to negotiations. 

The estate agents sued the vendor for their commission, and 
1 [1960] 1 W.L.R. 1204; [1960] 8 All E.R. 529 (0.A.) (Ormerod, Willmer 

and Upjohn L.JJ.). 


2 Details of the rate were set out. 
3 Coops v. Ridout [1921] 1 Ch. 291 (0.A.). 
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succeeded. The main argument for the defence was that the terms 
of the “ letter of authority ”? were not clear and unequivocal,‘ for 
it spoke of a “‘ prospective purchaser ” signing the “ purchaser’s 
agreement.” Counsel submitted that ‘‘ prospective purchaser ” 
‘must mean more than ‘fa person who signs the ‘ purchaser’s 
agreement ’’’, and that it must mean a person who is ready to pur- 
chase, who is willing to purchase, and who has the necessary 
financial means to carry the purchase into effect. This argument 
was rejected by a unanimous Court of Appeal. ‘It appears to 
me,” said Ormerod L.J., ‘‘ . . . that the word ‘ prospective ’ does 
not connote necessarily either the term ‘ ready’ or ‘ willing’ or 
‘able’; it means a man who has the question of buying this 
property in prospect or in contemplation and is prepared to make 
an offer with regard to it. This means that there must be a bona 
fide prospect, . . . [but] it would be for the defendant to prove... 
that the offer was not a bona fide offer.” 

The estate agents were able to show that both conditions 
specified in the “ letter of authority ” had been fulfilled—that the 

' vendor had signed their ‘‘ vendor’s agreement ” and that a pros- 
pective purchaser had signed their ‘‘ purchaser’s agreement ??— 
and accordingly, on the only possible construction of the “ letter 
of authority,” the commission was payable. 

Ormerod L.J. could not end his judgment without a word of 
warning: 

“ It may very well be that it is undesirable that agreements 
af this kind should be signed by prospective vendors and it 
may be wise for a prospective vendor to examine with very 
great care an agreement which he signs in these circumstances. 
That is not a matter for this court.” 

In view of the argument in the instant case, it is true that the 
court could only consider the proper construction of the agreement 
put before it. Moreover, the vendor may have forfeited judicial 
sympathy by his hasty repudiation of the prospective purchaser’s 
continuing offer to buy, though in the reasoning of the court 
nothing turned on this fact. In a future case, it seems that com- 
mission will be payable even if it is the purchaser who backs out 
before exchange of contracts, unless the vendor can show that the 
offer contained in the ‘‘ purchaser’s agreement ’? was not made in 
good faith. 

It is suggested that the way is not yet closed for a frontal 
assault, in an appropriate case, on a special contract for payment 


4 A reference to Luxor (Eastbourne) Lid. v. Cooper [1941] A.C. 108, 129, per 
Lord Russell of Killowen: ‘'It 1s possible that an owner may be willing to 
bind himself to pay a commission for the mere introduction of one who 
offers to purchase at the specified or minimum price, but such a construction 
of the contract would, in my opinion, require clear and unequivocal 
language."’ 
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of commission put forward by an estate agent.” A close examina- 
tion of the facts, showing how the vendor came to agree to the 
estate agents’? terms, might, in some cases, show a positive mis- 
representation by an agent that these were the “‘ usual terms.”’ 
Even without any misrepresentation, it may not be far-fetched to 
argue that the relationship between an estate agent and his client 
is, like other relationships between professional advisers and their 
clients or patients, of a confidential or fiduciary nature, so that 
when a contract between the parties gives the professional adviser 
an unusual advantage there is raised a presumption of undue 
influence è or an obligation to disclose all material facts,’ of which 
the usual practice of the profession is one. 


AUBREY L. DIAMOND. 


A Rieut ro WAGES DURING SICKNESS 


In Orman v. Saville Sportswear! Pilcher J. clarified the law 
relating to the right of the employee to wages during his absence 
due to sickness. 

The plaintiff was employed by the defendants as manager of 
their skirt factory at a salary of £80 plus a considerable bonus 
bringing his weekly payment up to about £50. During his absence 
through illness the defendants paid him his salary, but not his 
bonus. Pilcher J. decided that his wages were intended to include 
his bonus, but before he could recover the unpaid bonus the 
plaintiff had to prove that he was entitled to his wages during 
his illness. The defendants claimed that he had been paid his 
salary as an act of grace. There were no express terms in the 
contract on this point, nor could any be implied, as it was quite 
clear that the parties would not have been in agreement on this 
point if they had considered it when the contract was made. This, 
then, was the first case in which it was essential to decide whether 
or not there is a common law right to wages during sickness. In 
previous cases either there was an express or implied term in the 
contract covering payment or it was not the actual point in issue. 

In Marrison v. Bell? the question for the court was whether 
the employer was entitled to withhold wages from an employee 
who was receiving benefits under the National Health Insurance 
Act. It was decided that he was not, Scott L.J. adding his belief 
that the employee had a common law right to wages during his 
illness in the absence of any term to the contrary. 

5 For the reasons for my view that it is desirable that the public be protected 
against such contracts, see (1959) 223 M.L.R. at pp. 690—691. 

6 Cheshire and Fifoot, The Law of Contract, 5th ed., p. 248, say: . equity 
has not closed the list of persons against whom the meei is raised. 
There are certam special relations where undue influence is invariably 

resumed, but they do not cover all the possible cases... ." 

T Boo Tate v. Williamson (1866) L.R. 2 Ch.App. 55. 


1 [1960] 8 All E.R. 105; [1960] 1 W.L.R. 1055. 
2 [1989] 2 K.B. 187; [1989] 1 All E.R. 745. 
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In Petrie v. Mac Fisheries? not only was there a notice dis- 
played in the works detailing the arrangements for payment during 
sickness (the plaintiff said that he had not seen it) but the plaintiff 
had received payments in accordance with these arrangements 

.during previous illnesses. So there was no need to consider the 
common law right. However, Pilcher J. quoted from the judg- 
ment of du Pareq L.J. in this case: ‘‘.. . if one has a weekly hiring 
of a servant, without more, and with nothing in the terms of it, 
whether they are expressed or implied, to suggest that during 
temporary absence through illness he is not to be paid, then one 
may assume that he is to be paid, and that it was the intention 
of the parties that he should be paid.” + Again in O’Grady v. 
Saper * the point was not in issue as previously the employee had 
not been paid and he did not expect to be paid this time. 

Pilcher J. exhaustively considered these previous cases and 
having considered all the various dicta he came to the conclusion 
that 


“ Where the written terms of the contract of service are 
silent as to what is to happen to the employee’s right to be paid 
whilst he is absent from work due to sickness, the employer 
remains liable to continue paying so long as the contract is 
not determined by proper notice, except where a condition to 
the contrary can properly be inferred from all the facts and 
evidence in the case. If the employer seeks to establish an 
implied condition that no wages are payable, it is for him to 
make it out, and the court in construing the written contract 
will not accept any implied term which will not pass the test 
wid down by Scrutton i J. in Reigate v. Union Manufacturing 
Cosa 

In Orman v. Saville Sportswear Pilcher J. was unable to imply 
a term in the contract relating to the payment of wages during the 
illness of the plaintiff as it was impossible to determine what the 
patties would have agreed had they considered the point when they 
were making the contract. The plaintiff said that he expected full 
payment while he was absent during sickness, whereas the defen- 
dants said that they would have insisted on payment for a period of 
up to one week only. As there was no term in the contract the 
plaintiff was entitled to his wages. 

This is a most welcome decision. There can be no more doubts 
as to the existence of a common law right to wages during an 
absence from work due to sickness. Perhaps the headnote writer 
in Marrison v. Bell could now consider himself vindicated? Cer- 
tainly the dicta in the cases following Marrison v. Bell doubting 
the existence of the right can now be disregarded. 


Orea L. ATKIN. 


3 [1940] 1 K.B. 264; [1980] 4 All E.R. 285. 

4 [1940] 1 K.B. at p. 265; [1980] 4 All E.R. at p . 287. Quoted in [1960] 8 
All E.R. at pp. 160-110. 5 [1940] 2 K.B. ieo; [1940] 3 AN E.R. 527. 

e [1918] 1 K.B. 592. 7T [1960] 8 All E.R. at p. 111. 
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PICKETING AND THE PEACE 


THe area of lawful picketing is surrounded by a veritable barbed- 
wire entanglement of crimes and torts. Effective picketing depends 
at least as much on the sensible administration of the law as on 
the positive provisions of section 2 of the Trade Disputes Act, 1906, 
and, in these days, a picketing case is seldom found at High Court 
level. Rarity, therefore, compounds the legal interest of Pidding- 
ton v. Bates.1 

The scene of the action was the premises of the Free Press, 
Ltd., a small concern apparently employing non-union labour. In 
the big printing dispute of 1959, its personnel stayed at their work. 
While eight of them were on the premises, two vehicles containing 
eighteen men drew up, most of them wearing picket badges. Two 
stationed themselves at the smaller front entrance, six feet wide, 
and four at the rear entrance, which was eleven feet wide. The 
others patrolled the two streets. 

The police were also on the spot, and the respondent constable 
told the pickets at the rear entrance that two were enough: so two 
moved away. The appellant approached to reinforce the rear 
picket. The respondent told him repeatedly that two were enough. 
The appellant retorted: ‘* I know my rights. I can stand by the gate 
if I want to. I’m going to join them. If you don’t want me to 
you’d better arrest me.” ? The appellant then ‘* pushed gently 
past the respondent and was gently arrested.” 3 There had been 
no obstruction of the highway, no disorder, no violence actual or 
threatened. The appellant was convicted by the magistrates of 
obstructing a police constable in the execution of his duty, contrary 
to the Prevention of Crimes Amendment Act, 1885, s. 2. 

The question the Divisional Court had to, consider on appeal 
was whether the constable had in fact been executing his duty 
when the appellant obstructed him. The duty alleged was that 
of keeping the peace. On this Lord Parker C.J., in the key passdge 
of his judgment, said: 

** The law is reasonably plain. First, the mere statement 
by a constable that he did anticipate that there might be a 
breach of the peace is clearly not enough. There must exist 
proved facts from which a constable could reasonably have 
anticipated such a breach. Secondly, it is not enough that his 
contemplation is that there is a remote possibility but there 
must be a real possibility of a breach of the peace. Accor- 
dingly, in every case it becomes a question whether, on the 
particular facts, there were reasonable grounds on which a 
constable charged with this duty reasonably anticipated that 
a breach of the peace might occur.” * 

1 Piddington v. Bates; Robson and Another v. Ribton-Turner [1960] 8 All 


E.R. 660; [1961] 1 W.L.R. 162. 
2 [1960] 3 All E R. at p. 661. 
8 Ibid. 


4 At p. 663. 
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Unfortunately, the evidence on which the magistrates held the 
police constable to be justified in reasonably anticipating a breach 
of the peace unless he thinned out the picket line is not given in 
the report of the case. It is, therefore, unclear whether the breach 

- of the peace lay latent in the fact that the total number of pickets 
who turned up was unreasonable in relation to the nature of the 
premises and number of persons thereon with whom the dispute 
existed,” or, also, in the bad feeling between the employees at work 
and the striker pickets engendered by the apparent attitude towards 
unions of the employing company. 

On the argument that it was arbitrary of the constable to 
stipulate two pickets only for the two different entrances, the court 
observed that ‘‘ a police officer charged with the duty of preserving 
the Queen’s peace must be left to take such steps as, on the 
evidence before him, he thinks proper.” It is a discretionary 
power that must be exercised reasonably and in good faith. 


C. GRUNFELD. 


Options TO RENEW LEASES 


THe complicated facts of Weg Motors, Ltd. v. Hales and Others * 
taised a number of interesting legal points. On July 26, 1988, the 
lessors granted a lease for a term of twenty-one years commencing 
on December 25, 1988, to the plaintiff company. At this time the 
land was subject to a charge by way of legal mortgage to an 
insurance company. Under the terms of the mortgage the statu- 
tory ‘powers of leasing could not be exercised by the borrowers, the 
lessors, without the written consent of the mortgagee except for a 
term for a period of up to twenty-one years. 

A further agreement was made between the lessor and lessee 
at the same time as the original lease, though it was executed 
before that instrument. This gave the lessees the option to renew 
their lease for a further period of twenty-one years at the same 
annual rental provided they gave written notice to the lessors 
before December 25, 1959. Notice of this option was registered 
on January 5, 1989. 

By 1959 the freehold had twice been transferred and was then 
vested in a friendly society whose trustees were the first three 
defendants. In addition a leasehold interest for a term of one 
hundred and fifty years had been created in favour of the fourth 
defendants, who after the commencement of the action transferred 
the leasehold interest to the fifth defendants. 

The insurance company’s charge had been transferred from the 
freehold to the term of one hundred and fifty years and all moneys 


5 Cf. the Irish case of Brendan Dunne Ltd. v. Fitepatrick [1958] I.R. 29 at 
44, 


Pp. 
6 [1960] 8 All E.R. at p 
1 FTo60] 3 All E.R. 762; F960} 38 W.L.R, 964. 
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due to the insurance company were paid off by the time the case 
came on for trial. 

The facts gave rise to three legal problems. First, was there 
a properly created option for the renewal of the lease? Secondly, 
was the agreement rendered void by section 149 (8) of the Law of" 
Property Act, 1925? Thirdly, did the obligation to grant the 
further lease run with the reversion under section 142 of the Law 
of Property Act? 

The first question was most important since unless the option 
was a covenant for the renewal of a lease it would be invalid by 
reason of the rule against perpetuities. It will be remembered that 
the agreement was dated July 26, 1988, and the option could be 
exercised by notice in writing any time before December 25, 1959, 
i.e., the interest was contingent on an event, the giving of notice, 
which might happen a few months after twenty-one years. 

It is well established that an option to purchase an interest in 
land is subject to the perpetuity rule,? but there is an equally well- 
established exception to this rule in the case of options to renew 
leases. This exception probably goes back before the rule itself 
and is well accepted nowadays within its own narrow confines. 
The question before Danckwerts J. was whether the option avail- 
able to Weg Motors, Ltd., came within these narrow confines. 

It was argued that the option really amounted to a provision 
to grant a new lease after the expiry of the original term. In 
support of this it was pointed out that the option agreement 
referred to ‘‘ a further lease of the premises ’? and the option was 
exercisable by notice given at any time before December 25, 4959. 
Although the limits of the time available for notice coincided with 
the length of the term, it was argued that the option was indepen- 
dent of the term since it might be exercised even though the term 
itself could be determined at the end of seven or fourteen years 
by a condition of re-entry. Danckwerts J. rejected this argumertt,* 
holding that by implication the intention of the parties was that 
the option was only exercisable during the continuation of the 
relationship of landlord and tenant. He also rejected a further 
argument based on the fact that the option was conferred by a 
document separate from the lease and executed apparently before 
the lease was executed. He held on a true construction the option 
agreement and the lease were part of one transaction, indeed the 
option agreement described the respective parties as ‘f the lessors ” 
and <‘ the lessees.” 

The second problem was whether the option agreement was 
2 London £ S.W. Ry. Co. v. Gomm (1881) 20 Ch.D. 562; Woodall v. Clifton 

[1905] 2 Ch. 257; Rider v. Ford [1928] 1 Ch. 541; and see Morns & Leach, 

The Rule agatnst Perpetuities, pp. 212-220. 

8 Bee. ¢.g., Ross v. Worsop (1740) 1 Bro.P.C. 281; Moore v. Clench (1875) 1 

Ch.D. 447; Re Tyrrell’s Estate [1907] 1 I.R. 194, and cases cited supra, 


note 2. See also Morris ¢ Leach, p. 216, esp. note 6. 
4 [1960] 3 All H.R. 762 at p. 769. 
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invalid by section 149 (8) of the Law of Property Act, 1925, which 
provides that a term of years limited to take effect more than 
twenty-one years after the instrument purporting to create it is 
void and so also is any contract to create such a term. On the 
‘authority of the decision of Buckley J. in Re Strand and Savoy 
Properties,” Danckwerts J. held that this did not invalidate con- 
tracts whereby an instrument creating a lease would be made more 
than twenty-one years after the contract provided the lease itself 
was to take effect within twenty-one years of the instrument 
creating it. The section was worded so as to invalidate rever- 
sionary leases and contracts to create reversionary leases, but did 
not invalidate a contractual option under which no lease, rever- 
sionary or otherwise was created. In fact the option agreement 
merely creates an offer which remains irrevocable for the period of 
the original term. 

Having decided that the option agreement was validly created 
and binding on the original lessors the third problem which Danck- 
werts J. had to decide was whether it ran with the reversion so 
as to bind the assignees and successors in title of the original lessors 
and persons claiming under them. 

The option had been effectively registered on the freehold title 
under the Land Registration Act, 1925, so the plaintiffs were 
adequately protected, but it was contended that (i) the option was 
not “a covenant entered into” within the meaning of section 
142 (1) of the Law of Property Act; (ii) that the obligation did 
not have reference to the subject-matter of the lease; and (iii) that 
the ofiginal lessors had no power to bind the reversionary interest 
because of the mortgage agreement. 

Under the terms of section 142 (1): 


‘© The obligation under a condition or of a covenant entered 
into by a lessor with reference to the subject-matter of the 
“lease shall, if and as far as the lease has power to bind the 
reversionary estate immediately expectant on the term pranted 
by the lease, be annexed and incident to and shall go with that 
reversionary estate... .”° 
Really there can be little doubt that the option agreement 
was a “covenant,” although not under seal. The expression 
“ covenant ° normally refers to stipulations under seal but there 
is an abundance of evidence to show that its use is not exclusively 
so. Nor could it be argued that the option agreement was col- 
lateral to the lease since it had already been decided that the option 
agreement and the lease were essentially one transaction. 


5 [1960] Ch. 582. See also (1960) 24 Conceyancer (N.8.) 462. 

6 See Norton, A Treatise on Deeds, 2nd ed., Chap. 28, esp. p. 581. Doe d. 
Henniker v. Watt (1828) 8 B. & O. 308; Hayne v. Cummings (1864) 16 
C.B.(N.8.) 421 at pp. 426, 487; Muller v. Trafford [1901] 1 Ch. 54 at p. 61; 
Cole v. Kelly [1920] 2 K.B. 106 were ated by. Danckwerts J. To hold 
otherwise would exclude the operation of s. 142 (1) from all leases other 
than those created under seal. 
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The argument that the option agreement did not have “ refer- 


ence ” to the subject-matter of the lease or, as older property 
lawyers say, did not “touch and concern the land ° was soon 
dismissed. The weight of authority is entirely against it.” 


Finally, the effect of the mortgage agreement of July 1987 was: 


relied on and it was argued that it left the lessors no power to bind 
the reversionary estate immediately expectant on the term granted 
by the lease and so prevented the obligation running with the 
reversion. But the original lessors were solely entitled to the 
freehold at the time of the granting of the option and their rever- 
sionary estate was the only one existing at that time. It could 
be argued with some force that the written consent of the insurance 
company, the mortgagees, was necessary before they personally 
could be held bound by the option but in so far as the lessors 
owned the fee simple a grant under the powers of the fee simple 
owner must be effective against anyone other than the mortgagee 
and persons claiming through the mortgagee. Any rights that 
the insurance company had of upsetting the option must have 
disappeared when all the moneys due to them were paid off.* 


T 


J. A. ANDREWS. 


Richardson v. Sydenham (1708) 2 Vern. 447; Simpson v. Clayton (1888) 4 
Bing.N.C. 758 at p. 780; Muller v. Trafford [1901] 1 Ch. 64 at p. 60. 
Counsel for the defendants might be forgiven for taring a point against 
which there was so much authority. It 18 difficult to see how a covenant to 
renew a lease can really be said to “touch and concern" the land or to 
affect the landlord qua landlord or the tenant qua tenant. Megarry and 
Wade regard it as anomalous: The Law of Real Propart, 2nd ed., p. 7102. 
The plaintiff company ' solicitor had written to the mortgagees twice in 
Aprl and June 1959. ‘The first letter asked them if they were agreeable 
to the granting of the second term of twenty-one years. The mortgagees 
replied that they did not think their consent was necessary for a term of 
any period up to twenty-one years. Their reply to a second letter explainin 
the position more fully was that they had nothing more to add. Danckwerts J. 
thought there was much to be said for the view that thie in itself amounted 
to due written consent, but it was unnecessary to decide the point. 


REVIEWS 


Tue Prosuem or Deniwouency. Edited by SHELDON GLUECK 
Boston (Mass.): Houghton Mifflin Company; Oxford: at the 
niversity Press. 1959. xvi and 1188 pp. (with index). 
£8 net.] 


Tis very substantial volume fails into the category of the American publi- 
cations known as “case books,” that is to say it contains material designed 
for study by law students, and indeed particularly by Professor Glueck’s 
own advanced Seminar at Harvard on the Problem of Delinquency. With its 
large two-column pages it certainly provides them with a formidable task, 
and gives to the general reader who has the leisure and interest to embark 
upon @ serious study of the subject a most valuable and detailed conspectus. 
Most of the material, especially Part IJ, which is concerned with the juvenile 
court in the U.S.A. (largely court decisions) is strictly American in its factual, 
and indeed its psychological, approach, and to that extent the English reader 
may feel a little at sea. On the other hand the problems of methodology and 
causation which are handled in Part I, treatment (Part III) and prevention 
(Part IV) are broadly similar in modern communities, so that with a httle 
adjustment the English reader should be able to extract much meat from the 
book, which considering its contents 1s cheap at three pounds. 

It should be made clear in the first plece that in the U.S.A. the term 
delinquency means juvenile delinquency: in this country it has been generally 
used with a wider meaning to cover criminality as a whole, a usage which has 
led to some confusion, and has no doubt been a factor in the recent change 
in the name of the leading British periodical on the subject from British 
Journa? of Delinquency to British Journal of Criminology. 

Apart from the legal decisions in the Juvenile Court section the material 
is confined almost entirely to extracts from learned journals and addresses 
delivered at conferences. Indeed Professor Glueck stateg in his preface that 
extracts from books have been limited to the works of the Gluecks themselves. 
This is not quite true, because one of the very rare English sections is from 
Gorihg’s English Convict. This means that the English reader has placed 
readily at his disposal a mass of material which he probably could not obtain 
without visiting an American library. 

The essential point is: How well has the selection been made? On the whole 
I think one can say it is satisfactory, ag indeed one would expect from an 
editor of Professor Glueck’s authority and reputation. Some qualifications 
must be made however. The first is that he has drawn too little on non- 
American sources, In spite of the fact that he emphasises in his Introduction 
that he has drawn on foreign sources I have only been able to find one modern 
English extract—that of Messrs. Spencer and Grygier on the Probation Hostel 
—and, apart from a page or two from Lombroso, the writings of other 
European criminologists seem to be equally neglected. It is true that here 
and there in the footnotes there are references to the work of Sir Cyril Burt, 
to the British Journal of Delinquency and other authorities, but the reader of 
this volume who had no other sources of information would inevitably draw 
the conclusion that little work on the subject with which it deals had been 
done in Europe, particularly of recent years. The truth is of course just the 
opposite: there are flourishing schools of criminology in several British 
universities and the work of the Institute for the Study and Treatment of 
Delinquency with its British Journal of Delinquency is well known abroad. 
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It ig true that there has not been quite the same concentration on juvenile 
crime in Europe as has been evident in the U.S.A.1 but much of value has 
appeared. Indeed one might widen the area of criticism, because these 
problems are under helpful study in other parts not only of the British 
Commonwealth, but of the world in general. American lawyers are usually 80 
sensitive to the decisions of British courts, and so generous in their use of 
them, that the omissions in this book strike one the more forcibly. The 
truth probably is that with a few exceptions, such as Charles Goring himself, 
the British contribution to the scientific study of delinquency problems has 
until the present generation been so slight that the Americans who have been 
far ahead of us both in penal experiments and on the theoretical side have no 
doubt got out of the habit of looking to this country as a source of inspiration 
But thig failure in criminological study did not occur all over Kurope: indeed 
valuable work has been done, particularly in Holland and Scandinavia and in 
pre-Hitler Germany, 80 that the same excuse would not be valid in respect 
of the lack of European material generally. 

I think too that there ig some unevenness in the balance of the selection. 
There have of course been very marked divergencies of opinion among the 
different schools of American criminologists and some of the exchanges have 
been heated and even bitter. This has been particularly evident as between 
sociologists and psychologists. Professor Glueck who is exceptional among 
leading criminologists in being a lawyer should better than anyone be able to 
hold the balance, and up to a point he does so. Indeed in his Preface he 
stresses the importance of including “ all relevant points of view.” 

On the whole however Professor Glueck has been on the side of the 
psychologists as against the sociological school: it is perhaps significant that 
among others the present volume is dedicated to Dr. Willam Healy and 
Dr. Augusta Bronner. In several of his introductory notes to chapters in 
this volume he criticises the sociological school of criminologists unmercifully. 
He has accepted the view that the disorientation which shows up in criminal 
courts in the delinquent’s later years usually, if not invariably, has its origin 
in his early life. His famous study “ Unraveling Juvenile Delinquency” with 
its “prediction ” technique is founded upon bis belief in these theorits, and 
has been sharply attacked in consequence. 

Personally as far as my own slight experience goes I believe Professor 
Glueck to be right, but I feel that the present volume is perhaps somewhat 
overweighted with contributions by his own followers, and that the work of some 
outstanding American criminologists is hardly included at all. Having said 
this I would emphasise that it is more a matter of balance than of exclusion, 
and that Professor Glueck’s claim that he has included something to give an 
idea of all the significant points of view is made out. 

I have said that this volume is concerned with Juvenile Delinquency. 
Part I which deals with methodology and also with causation is however of 
wider import, and relevant to the study of criminology as a whole. The 
exceptional difficulties which beset the scientific study of the subject particu- 
larly on the statistical side are well brought out: these matters have of course 
attracted a great deal of attention in England of recent years. As to causa- 
tion Professor Glueck is a leading proponent of the multiple causation theory, 
and the extracts given strongly support his views which have met with a 
large measure of acceptance in England of late years. Some of the contributions 
given here date somewhat: thus there is in some of them a preoccupation with 
unemployment which subsequent events have shown to be unjustified: it 
would have been wise at the least to have footnoted these sections in the light 
of later experience. 

While Part I takes up some 250 pages of text, Part II on the Juvenile 


1 In a footnote at p. 79 a recent American bibliography of no less than 972 articles 
dealing with juvenile delinquency is referred to! 
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‘Courts is given no less than 850 pages and as has already been pointed out 
many court decisions are here included. Although they are stated to be 
‘concerned with basic legal issues many of them are technical in character, a 
fact no doubt explained by Professor Glueck’s objective to provide a case 
book for law students, but a weakness for the point of view of the general 
‘reader. Part III which deals with Treatment is, as one would expect, the 
‘longest section of the work. The shortish section on Probation I found of 
especial interest: the Americans were the originators of this sort of work, 
which goes back in a rudimentary way to “John Augustus, a Boston shoe- 
maker, today recognised as the first probation officer ”—he was working from 
1841 to 1858. There is also here a significant chapter on “Punishment or 
Treatment of Parents” which contains material which might well receive 
attention in England. The comparatively short Part IV (some 140 pages) 
‘contains a chapter on the Gluecks’ own special subject “prediction” which 
has been a good deal discussed here by Mr. George Benson of the Howard 
League and others. The preventive work of some of the American Youth 
Schools and other institutions is of great interest and gives much promise for 
the future. There is of course a parallel movement here, though their financial 
strength and manpower enable the Americans to go ahead faster than we 
‘can do. Professor Glueck’s view would be that these institutions are of limited 
value, however, as the pattern of juvenile delinquency has in most cases 
already been formed in the home long before the boy is ready to enter the 
Youth Club or to join the gang to lure him from which the Youth Club has 
been formed. 
C. 


Law anD Poutcy. The W. M. Martin Lectures, 1957. By J. A. 
COREY, LL.B., B.C.L., LL.D., Hardy Professor of Political Science 
in the Queen’s University, Kingston, Ontario. [Toronto : 
Clarke, Irwin & Co., Ltd. Stocked and distributed in London 
by Stevens & Sons Ltd., on behalf of the publishers. 1959. 
v and 71 and (notes) 6 pp. £1 5s, net.] 


Turs book is the text (with added notes) of three lectures delivered as the 
W. M. Martin Lectures of 1957 in the University of Saskatchewan. The objects 
of the foundation of these lectures, we are told, are the encouragement of 
soufid scholarship in the College of Law and the continued maintenance of 
government under the rule of Jaw in Canada, and the topic of “Law and 
Policy ” is clearly one which can satisfy both requirements. 

The underlying thesis of these lectures is this. At the end of the last 
‘century we were very complacent about our law. We thought we had a legal 
system of unsurpassed excellence, and the body of the Jaw, “free from the 
pressures of vagrant policies,” could provide an answer to all questions 
arising under a changing society. Today we know that law is not something 
standing aloof from society. Law is itself a product of society, and law must 
therefore always change with changing society. But if law is to change then 
the lawyers responsible for securing these changes must have a conscious 
policy. Though law is often contrasted with policy—the former consisting of 
rules regulating conduct with a fair degree of certainty, whereas policy is 
largely uncertain and unpredictable—yet the possession of some conscious 
policy by the judges is essential if the courts are to help in shaping the new 
society which economic and other changes are bringing about. 

One may question the author’s assertion that at the end of the last century 
we were complacent about our law. A complacent satisfaction with the law 
and the legal system may have been characteristic of the age of Blackstone, 
but a hundred years later legal thinkers were in no way disposed to assume 
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that the reforms of the Victorian age had ushered in the perfect system of 
administering the perfect law. Writers like Pollock and Maitland—and even 
the conservative Maine—as well as judges like Bowen and Bramwell and 
Willes, all recognised that the function of a court of justice was to work out 
the process of adapting the law to the new ideas and new interests which 
society was continually generating. 

However, as the lectures proceed we discover that Professor Corry’s 
generalisation about the complacency of the late Victorians is crystallised 
into the thesis that they were so wedded to the principles of laissez-faire that 
they were satisfied with a legal system which limited its activities to securing 
the minimum restraints necessary to secure public order. Latssez-faire has 
gone. Under dictatorships it has given place to state control. In the 
democracies it has made way for e system under which a considerable measure 
of economic freedom is disciplined, partly by governmental action and partly 
by law. 

Governmental action ig exhibited through legislation and administrative 
decision. Action by the law is exhibited through judicial decision, and 
though it is usually held that judges are not concerned with the policy 
objectives of the law, in fact we know—and can prove—that judges are 
quite expert at moulding the law to further a particular policy. Furthermore, 
Professor Corry insists that it is desirable that the judges should make haste 
to do this moulding. Development in law is bound to take place, and if it 
does not take place through judicial channels it will have to be brought about 
by legislation. But legislation is always a clumsy instrument of change, for 
it is never as well knitted into the fabric of the law as is judge-made law. 


F. H. NEWARE. 


RIVERS IN INTERNATIONAL Law. By F. J. Brrszr. [London: 
Stevens & Sons, Ltd. 1959. xiand 296 pp. £2 5s. net.] 


Tue conclusion which Professor Berber comes to is that there are no,&8cer- 
tainable rules of international law applicable to international rivers, nor for 
that matter is there any standard practice with regard to the problems which 
arise. Further to this he suggests that the absence of strict rules is probably 
an advantage in view of the variety of factors affecting different rivers in 
different political, economic and climatic situations. Finally he believes 
that the treaty is still a better solution than a judicial decision as an agyee- 
ment represents a higher form of integration than an authoritarian decision of 
a third party (pp. 270-274). 

It may be doubted whether there is any great justification for spending 
some 250 pages of analysis in order to reach such negative conclusions. 
Obviously in certain contexts the expenditure of time might be justifiable, 
but the present reviewer is forced to admit to certain doubts of the value 
of Professor Berber’s treatment of the subject. 

The first fifty pages are largely taken up with a sifting of existing academic 
opinion. This is done by quoting at length from some forty authorities. The 
quotations are punctuated by Professor Berber’s own phrases which serve 
merely to announce the source of the next quotation. This method of intro- 
ducing the subject is most irritating. The quotations add little to the work 
and the whole could have been condensed more properly into footnotes to 
Professor Berber’s own text. 

The next hundred pages are devoted to a discussion of water treaties. 
We are told who hag treaties with whom and then we are subjected to a 
further barrage of quotation from these treaties. At this point the reviewer 
was almost tempted into looking on the work as a source book rather than a 
textbook. Unfortunately the quotations from each treaty were so fragmentary 
as to be of doubtful value 
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Existing case law is dealt with in eight pages and then we have fifty pages 
devoted to the sources of international law generally and international water 
Jaw incidentally. This is the most interesting part of the book and might 
well have come earlier, though it is only indirectly relevant to the text, Thirty 
pages are then devoted to municipal water laws and, with the qualification 
that it is dangerous to generalise the municipal water law of any one state into 
a paragraph, this survey ig worth while. Finally the future of the law and 
Professor Berber’s conclusions are given twenty pages, As stated earlier these 
conclusions are of a negative nature. 

The book is free of misprints and the general production is of a fairly high 
standard, The translation by Mr. R. K. Batstone is of a commendably high 
order. On the other hand one feels that the work is rather expensive. Any- 
one referring to it in the hope of finding an answer or even an Opinion on the 
disputes concerning the Nile, the Jordan and other great riverg will be 
disappointed. 


J. A. ANDREWS. 


CONSTITUTIONAL Law. By E. C. S. Wange and G. GODFREY 
Paures. Sixth Edition. By E. C. S. WADE. [London : 
Longmans. 1960. xxx and 725 pp. £2 2s. net. | 


Ix a review of the fifth edition of Wade and Phillips (18 M.L.R. 828-829) 
the present writer reluctantly diagnosed the early symptoms of arterio- 
sclerosis. It is pleasant for him to record that rejuvenation has broken in 
and that in his opinion Professor Wade's sixth edition is the best yet. At 
least for the next quinquennium Wade and Phillips will occupy a place on the 
bookshelves of thousands of students. 

The writer also suggested, in reviewing the fifth edition, that the book was 
too short. The sixth edition ig in fact 167 pages longer. Only a small pro- 
portion of this considerable increase in size is accounted for by the inclusion 
of material based on developments in the intervening five years. A large part 
of the increase is due to the adoption of a new lay-out. The pages are slightly 
smaller; the type is less compressed; sidenotes have (very sensibly) been 
replaced by sub-headings. All this makes for easier reading. In addition, 
the sections on The Citizen and the State and Administrative Law have been 
substantially enlarged and have been transferred to the end of the book. 
Wade and Phillips has always been strong on administrative law, and the 
treatment of the subject now occupies 125 pages, with new chapters on 
development and sources. But the most spectacular expansion has occurred 
in the section on The Citizen and the State. There will be general agreement 
that it is right to include a chapter on contemporary security measures, but 
it is not immediately apparent that separate chapters on Contempt of Court 
and Obscene Publications are justifiable in a student’s textbook on constitu- 
tional law. However, these important topics seldom receive adequate attention 
in other books for students, and the discussion here is to be welcomed, It 
is also gratifying to see that the European Convention on Human Rights and 
Fundamental Freedoms and the work of the International Commission of 
Jurists recelve honourable mentions in the appropriate places. 

Minor errors that appeared in the last edition have been corrected, and one 
notes that several suggestions for clarification and supplementation of the 
text have been adopted by the learned editor. It is rather disappointing to 
find that the discussion of parliamentary sovereignty remains briefer than the 
topic seems to deserve; but Professor Wade is clearly unimpressed by the 
doubts that torture some of us. On the right of public meeting, he has been 
persuaded to take a more conservative view of the implications of Dunoan v. 
Jones [1986] 1 K.B. 2183 it is remarkable that in this very important matter 
we should still have to speculate on the meaning of the unilluminating 
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judgments in a single case. Telephone tapping makes its bow, and Professor 
‘Wade shows that like many others he finds difficulty in attributing this practice 
to an exercise of the royal prerogative. 

A miscellany of minor comments may be added. The circumstances im 
which Mr. Macmillan came to be appointed Prime Minister are surely worthy 
of mention; so too are the expressed views of the Labour Party on the’ 
proper procedure to be followed for the appointment of a future Labour 
Prime Minister. The word “not” has been omitted from a sentence on p. 94 
dealing with the Wensleydale Peerage case. Provisional ‘Order Confirmation 
Acts have ceased to be of importance as a means of acquiring statutory 
powers (pp. 141-142). It is doubtful whether a court would accept the view 
that the “privilege of freedom of speech extends to words spoken outside the 
House of Commons if spoken in the essential performance of a duty as a 
Member, ¢.g., & conversation on parliamentary business in a Minister’s private 
house” (p. 147). Only in a small number of dependent territories is any part 
of the constitution now embodied in letters patent (pp. 894, 406), The practice 
whereby superior judges in colonies would not be dismissed except with the 
approval of the Judicial Committee of the Privy Council has recently been 
incorporated in a large number of colonial constitutional instruments as a rule 
of strict law (p. 898). The franchise is no longer entrenched under the South 
Africa Act (p. 421). There is no reference to the fact that since the Federa- 
tion of Malaya is a separate monarchy the Queen’s capacity in relation to the 
Federation is merely that of Head of the Commonwealth. There is e 
discrepancy between the narrow definition of sedition adopted at p. 495 and 
the wide definition adopted at pp. 588-889. Sections 184 and 187 of the Local 
Government Act, 1988, were repealed by the Local Government Act, 1958 
(p. 684). In the light of the judgments in the Hastings cases, is it really 
likely that courts in Commonwealth countries will continue to apply the 
principle laid down in Eshugbayi Eleko’s case (1928) regarding successive 
applications for habeas corpus? And where is Smith v. East EHoe R.D C.? 

These are small points. One can utter the reviewer's valedictory salutation 
with an entirely clear conscience, for the book maintains an extremely high 
standard of accuracy despite its remarkable economy of language. 


S. A. DE SMITH. 


Hieaway Law. By C. A. Cross & J. F. GARNER. [London : 
Sweet & Maxwell, Ltd. 1960. xxx and 505 pp. £4 4s. net.] 


Ovx grateful thanks must go first to the Parliementary draftsmen for such 
a monumental piece of consolidation as the Highways Act, 1959, and, secondly, 
to the authors of this book for having the Act annotated so well and so 
quickly. As the Act itself is the main part of the book it is impossible to 
review the one without the other. In both cases a fine job and a great service 
to the legal public have been done. Such criticisms as will be found among the 
praise that follows do not impair the usefulness of either the Act itself or the 
text. 

First as to the Act: It is not pure consolidation: several opportunities 
have been taken to improve the lew. But as consolidation what a magnificent 
effort it is to get into one statute all the early Victorian highway legislation 
together with all the late Victorian and modern law about private streets; 
nearly everything in fact except that masterpiece of obscurity the Public 
Utilities Street Works Act, 1950, which was presumably too much to tackle. 
It is an English custom to have two of everything in order to prevent a 
monopoly. We have an A.A. and a R.A C.; a Red Cross and St. John’s; 
therefore, the draftsman whilst abolishing the Acts has preserved the 
“ Code of 1892 ” and the “ Code of 1875,” each doing the same job in a slightly 
different way. Is it too much to hope that they will eventually be fused? 
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In these matters does one detect the personal hand of the particular drafts- 
man, a8 one does in his division of the subject-matter in the central 
parts of the Act dealing with the creation, maintenance and improvement of 
highways? This division is logical enough but there is a somewhat pedantic 
approach which does not always come off. For instance in the case of road 
*ferries why separate out the improvement aspect (section 107) and at the same 
time merge the provision and maintenance aspects (section 26 (8))? 

A perusal of the Act can be disillusioning to the man in the street; so 
much ig mere law that one thought to be pure thoughtfulness. For instance, 
those amusing flood level indicators on low lying roads are not there because of 
the benevolence of the county council but because of what is now section 105 
of the Act. On the other hand, how many authorities comply with section 70 
of the Act and provide adequate grass margins to highways for the sake of 
ridden horses and driven livestock? 

Turning now to the text of the book itself; can one again detect the 
personal hands at work? Is there not internal evidence and the record of 
other publications available from which this book has been culled to show that 
Mr. Garner is in the main responsible for the admirable introduction and 
Mr. Cross for the carefully compiled footnotes? 

If this is the case, an interesting exercise can be had in comparing parts 
of the introduction by Mr. Garner with footnotes to the Act by Mr. Cross. 
For example, their reasons for the existence of the “mon-feasance” rule vary 
at p. 40, note (s) and p. 427 (general note). In this case Mr. Cross is more 
correct than Mr. Garner; the latter is wrong in saying that criminal Hability 
was held to exclude civil liability in RusseX v. Men of Devon. Criminal 
liability was not mentioned in that case, the decision against Russell being on 
procedural grounds and the lack of precedent for such an action. The other- 
wise admirable note by Mr. Cross could have been improved by referring to 
Young v. Davies (1862) 7 H. & N. 760, which extended the Men of Devon 
principle to a surveyor of highways: this in spite of the fact that it had been 
conceded in the Men of Devon case that an action would lie against an 
individgal bound to repair. It is always worth while to pring out the tortuous 
history of this branch of the law wherein successive bodies have inherited the 
immunities of their predecessors, however inappropriate. The matter is still 
under review and as Mr. Garner says at p. 40 the doctrine may well be 
abolished soon: {t should never have survived. 

Turning to detailed criticisms, one would have hoped for a somewhat fuller 
treajment of the right to pass and repass than note (c) on p. 10: only 
annoyance and “ the Duke of Rutland” is mentloned and not the vastly more 
important aspect of obstruction. More understandably the authors have 
fought shy (p. 17) of a definition of the word “scrapings” taken from the 
1835 Act. These vest in the highway authority and fascinating thoughts can 
be pursued about what they include. This reviewer has an annual race for the 
leaves from his trees with the local roadman and the authors do not really 
help either of us in our law. It js a little irritating to be told on p. 18 that 
the question of the payment of tithe redemption annuity has been settled in a 
recent case without being told the decision, which was in fact against the 
highway authority The choice, as an example of a case when no owner is 
capable of dedicating a highway, of land held under strict settlement is perhaps 
unfortunate in this day and age. One should criticise the Act for perpetuating 
in section 159 the harsh section 80 of the 1926 Public Health Act and at the 
same time making it less obscure, therefore, more easily operated. One should 
also criticise the authors for comparing this section, whereby the highway 
authority are able to make frontagers to new streets not only give away their 
lenä for nothing but also pay the cost of its making up, with the position 
under certain planning conditions (see p. 67): planning conditions can never 
be aimed at getting something for nothing. 
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Turning back to the credit side there is an excellent summary (at p. 27, 
et seq.) of the various powers to stop up and divert highways in the new Act 
and other Acts still in force. Equally valuable is the admirable account of 
the law of building lines, improvement lines and similar matters (at p. 49, 
et seq) ‘There is also an extremely useful comparative table of the old and 
new legislation. In sum the book is an excellent account of the present state 
of the law. We hope, with the authors (p. 19 and elsewhere) for further 
improvements and greater clarity in the law, and when this has come about 
one hopes for a still fuller treatment of the subject by these authors. In 
the meantime this book will be of the greatest value both to the private 
practitioner, to whom the original articles in The Conveyancer were aimed, 
and algo to the local government lawyer to whom this book is a necessary 
tool of the trade. 

H. B. Satzs. 


PALMER’S COMPANY PRECEDENTS. Seventeenth edition. Part 2, 
Winding-up Forms and Practice. Editors: R. A. K. WRIGHT, 
of Lincoln’s Inn, Barrister-at-Law, and R. BUCHANAN-DUNLOP, 
of the Middle Temple, Barrister-at-Law. [London: Stevens 
& Sons, Ltd. 1960. xciv and 1168 pp. £7 7s. net.] 


Turn work of reviving the “big Palmer” proceeds slowly but surely. Four 
years after the welcome appearance of Part 1, Part 2 now appears. Mr. Wright 
has now replaced Mr. K. W. Mackinnon, Q.C., as one of the new editors, but the 
horse comes from the same stable and the work of preparation has been equally 
thorough. In this edition Part 2 has a smaller scope than in previous editions 
because Arrangements, Reconstructions and Amalgamations have been rele- 
gated to Part 8, which is now in preparation. Clearly, the subjects so rele- 
gated were especially in need of revision and expansion but unless the final 
volume can appear with considerably less delay than has occurred between the 
appearance of Parts 1 and 2 it may be caught up by new company legislation 
flowing from the work of the Jenkins Committee and be rendered out of date 
almost as soon as it is published. Furthermore, the growing spate of take-overs 
and mergers makes a full treatment of these subjects a particularly urgent 
need. 

However, these observations are merely intended to spur the learned 
editors to still greater efforts and not to encourage them to produce a botched 
job. Palmer has suffered enough from that in the past. Happily the present 
volume shows that they are determined to maintain the high standard set in 
Part 1. Detailed review of a volume of this sort is hardly possible until the 
work has been extensively tested in practice. All one can usefully say at this 
juncture ig that it is clearly an enormous improvement on the previous edition 
and that no practitioner working in the fiel of companies’ winding up can 
afford to be without it. Mr. Michael Miller, who is responsible for the index, 
deserves an especial tribute for a thankless task unusually well-performed. 


L. C. B. G. 


Prrraux’s FORMS AND PRECEDENTS IN CONVEYANCING. Volume 8. 
Twenty-fifth edition. By I. M. Pairs, E. H. Scamet and 
V. G. H. Hatzerr, Barristers-at-Law. [London: Stevens & 
Sons, Ltd., and The Solicitors’ Law Stationery Society, Ltd. 
xcvi and 1014 and (index) 124 pp. £6 6s. net. (Three 
Volumes). } 


Tur third volume of Prideaus covers the widest range of subjects of the whole 
set, including as it does, Settlements, Trusts, Wills, Assents, Charities and a 


Marcu 1961 REVIEWS 299 


miscellaneous section—each with the exception of the latter, preceded by what 
at one time were termed “ dissertations,” but are now either unentitled or 
prefixed by a modestly-styled “ Introductory Note,” all affording valuable 
guidance, and some comprising a comprehensive statement of the law and 
practice, in each cage with referential pointers to the authorities, statutory and 
judicial, taking the practice of conveyancerg into full cognisance, The new 
edition has not followed its predecessor in including Settlements framed for the 
purpose of saving from liability to income tax and surtax, regard being had to 
precedents in books particularly concerned with that object. It has also parted 
company with its predecessors in respect of the division of Wills into “ Real” 
and “Personal,” and classified them for the purpose of Precedents into 
“ Precedents of Wills (Conversion Trusts) ” and “ Precedents of Wills (Real),” 
but the large collection of “Forms” as contrasted with fully developed 
“ Precedents ” covers both Wills real and personal. The section on “ Assents,” 
Part VII, contains several new forms to which there is an ample “ Introduc- 
tory Note.” Therein the learned editor of the section (Mr. E. H. Scamell) 
has no hesitation in affirming that am assent to the vesting of a legal estate 
must be in writing, and observes (p. 896) that “ Since the decision in Re Hodge 
([1940] Ch. 260) the view has been advanced that where the personal represen- 
tatives and the persons in whose favour an assent is required are the same 
(though the capacities in which they are to hold may change), the assent may 
still be implied and need not be in writing. If correct this would apply to the 
most common case in which a testator appoints the same persons to be both 
executors and trustees of his will. The view is considered to be wholly 
unsound” and adds that Re Hodge (supra) does not really deal with the 
matter of assents and title to land at all and even cites the passage at p. 264 
of the report which seems to except the necessity of a written assent as 
between vendor and purchaser. He does not specifically refer to or discuss 
the oft-quoted county court case of Harris v. Harris (1942) L.J.N.C.C.R. 199, 
which has been described as of some authority in the absence of any higher 
decision, although he gives a reference to the Enoyclopaedia of Forms and 
Precedents where it is dealt with. At its lowest it ig instructive if not 
authoritative, while it is frequently adopted in practice. At pp. 668 and 664 
it is admitted that since the decision in Re H odge (supra) the view that there 
may still, since 1926, be an implied assent by personal representatives to them- 
selves as trustees for sale has gained ground. These observations are not new 
as they were contained in the preceding edition of Prideauxz but they are 
testimony to the continuance of a prevalent view in this behalf. 

instance of the wide range of annotations provided in Prideauz is to be 
found at p. 900 in the matter of Stamp Duty on Assents where there is a 
reference to an adjudication reported in “ Practical Points” in a column of 
the Law Journal, 80 L.J.Newsp. p. 827. 

Parts I, II and III, which deal with Settlements and Trusts and are at the 
very centre of difficult conveyancing, are under the learned editorship of 
Mr. I. M. Phillips. It should be reminded that Section 10 of Part III includes 
“Vesting Instruments” while “ Administration Instruments and Assents other 
than Vesting Assents” are separately treated. The Introductory Note on 
Vesting Instruments is notably informative and affords much in a minimum 
of space without sacrifice of lucidity. The separation of Assents from Vesting 
Assents helps to dispel the confusion still to be found among some prac- 
titioners in respect of nomenclature between the two distinctive forms of 
instruments, although this is no new feature of Pridsauc while nevertheless 
noteworthy as a perpetuation of a logical arrangement. 

The preface states that “new strict settlements are out of fashion, but ıt 
has been thought advisable to include the limitations of strict settlements 
in case of need. In addition an intelligent perusal of many abstracts of title 
for some years to come will require a knowledge of the details of real settle- 
ments and for this purpose the forms and notes will be useful.” Emphasis 
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must be placed upon the word “new,” for the property legislation of 1925 
brought the machinery of the Settled Land Act of that year into thousands 
of titles which but for that machinery bear no resemblance in quantum, (and 
often but for one life estate) to strict settlements in the full connotation of 
the term, and thus the section on Vesting Instruments under the learned 
editorship of Mr. I. M. Phillips is not only extensive but of very considerable ° 
practical value whenever the Settled Land Act comes into consideration. A 
notable addition is a form enabling a protected life interest to be surrendered 
and an overriding power to the trustees has been inserted. 

In the section on Wills additional references have been made to cases both 
in the text and footnotes and the important, although indirect, bearing on 
testamentary dispositions and the extended range of operative effect upon the 
passing of the Inheritance (Family Provision) Act, 1988, and the amendment 
of intestate succession have been given adequate attention. Furthermore, 
there have been useful accessions to the Forms of Assents, well annotated, a 
matter of everyday concern to the practitioner. 

The preface expressed the hope that “when the time arrives for the next 
edition of this work, the present medley of statutes which affect Charities 
(not to mention the case law) will have been integrated into one harmonious 
whole,” a sentiment which neatly describes “a consummation devoutly to be 
desired,” but one which not even the most optimistic about the new Charities 
Act, 1960, could with confidence assert that it has altogether accomplished. The 
Charities section of successive editions of Pridsauz has generally been 
regarded as one of the most useful contributions to this sphere of Conveyanc- 
ing, and the present edition worthily upholds the tradition and indeed enhances 
it, but the consequence of the new statute is that, to enable the section to be 
in line with the contemporary law, a supplement is undoubtedly necessary ; 
which might either be in referential form or a short supplementary volume 
restating the law where necessary and similarly adapting the forms and 
precedents. 

There is a short “Part IX” consisting of Miscellaneous Instruments of 
which Mr. V. G. H. Hallett is the learned editor. Two additional forms of 
Articles of Clerkship have been introduced, but this is a section of the work 
which might well be expanded. 

There is an index of some 122 pages, but one has a feeling that there is 
really more in Prideauz than the index, well compiled though it is, actually 
reveals. The three volumes reviewed in these columns are in the high tradition 
of a classic work in the literature of the law of property and the practice of 
conveyancing. 

Bratram B. Banas. 


GATLEY on LIBEL AND SLANDER. Fifth edition. By RicHarp 
O’Sutiivan and R.L. McEwen. [London: Sweet & Maxwell, 
Ltd. 1960. 771 pp. £7 7s. net.] 


Gatley has always been, and in this edition continues to be, one of our better 
monographs for practitioners. On the other hand, if it is to be judged by 
the highest standards, it is not an ideal detailed treatise on defamation. 

First, the editors often take the easy course of describing the facts of cases 
without relating them to principle. We are told that what is defamatory 
depends on time and circumstances, that the jury decide whether a statement is 
defamatory. Should we then say that it is defamatory (in the context this 
must mean that courts are now bound so to hold) to say that a person has 
scarlet fever, and not defamatory that a trade unionist insists on working when 
his union has called him out? If one looks to Gatley for a lead on topical 
questions, one will usually find nothing if the cases have not discussed it and 
often no guidance even if they have. Take the problem of criticism of 
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consumer products. We are given the rule that this is libel “ where it reflects 
on the . . . manufacturer of the goods in his character as a man or as a trades- 
man.” On the next page a case which stated that it is not defamatory to state 
that a tradesman’s products did not answer their purpose ig set out without 
comment. This unqualified reliance on cases has other drawbacks: statements 
will appear in the text in equally authoritative language, and the reader will 
be given no hint that one is the aside of the Court of Star Chamber in a 
criminal case three hundred and fifty years ago, and another the considered 
judgment of the House of Lords. The editors have not attempted to interpret 
the difficult “innocent publication” provisions of the 1952 Act. The only 
comment they make must surely be wrong: that section 4 (6) recognises or 
establishes the rule that malice on the part of any of the persons who partici- 
pate in the publication of defamatory words is sufficient to defeat a plea of fair 
comment by any of them. They rely on American cases for the questionable 
view that the Independent Television Authority is answerable for libels 
published by contractors and advertisers: surely this is to ignore the vital 
differences between the position of commercial television companies in the 
United States and the supervisory functions of the I.T.A. 

Several of their views on fair comment merit discussion. In a section 
headed “ Imputation of corrupt or dishonourable motives” they disagree with 
the interpretation of Campbell v. Spottiswoode by Lord Atkinson in Dakhyl 
v. Labouchére and hold that his views are in direct conflict with McQuére v. 
Western Morning Evening News. But the rule about corrupt motives is quite 
separate from the general rule of fair comment that the jury must not merely 
decide whether they disagree with the comment, and McQuire’s case had nothing 
to do with corrupt motives. Nor does it help to characterise the views of the 
House of Lords which conflict with one’s argument as dicta, and those of the 
lower courts which support it as decisions. In their support of the contro- 
versial Mangena v. Wright they cite Bailey v. Truth and Sportsman, Ltd. in 
the High Court of Australia, which in fact contains reasoned criticisms of the 
case. Thomas v. Bradbury Agnew is said to have held that the innocent 
printer,of a criticism prima facie fair was liable in damages on proof that the 
writer was actuated by malice, but was this point taken either in the pleadings 
or in argument? The editors keep Philips v. Barnet at the top of the league 
for the most frequently misspelt cases in English law books. 

In their preface the editors make the valid point that the law retains a 
measure of homogeneity throughout the Commonwealth and the United States, 
It would therefore be an important contribution if, as they imply, the work 
had been kept up to date in respect of these other jurisdictions. Defamation 
is ordinarily an unimportant tort in the United States, but in fact there has 
been an exceptional crop of important decisions even in the U.S. Supreme 
Court itself, on executive privilege since the previous edition: none of these 
is mentioned. On the other hand they are to be congratulated on the 
thorough way in which they have brought the English cases up to date. This 
is particularly important in view of the curious absence of so many of the 
leading cases from any law reports other than The Times. 

Is there any justification (other than an inadequate semantic one) for 
including slander of title and goods in the book? One would have thought 
that they are much more closely related to the other economic torts such as 
passing off. In any event the chapter is unsatisfactory. Wilkinson v. 
Downton is treated as a case on injurious falsehood, but there can be no 
doubt that it is a separate tort—the state of mind required differs materially 
from the malice necessary for injurious falsehood. We are told that dicta in 
modern decisions imply that wilful intention to injure need not be proved, 
whereas the old decisions rightly required proof of such malice: one need 
hardly add that Newark’s excellent article in the Law Quarterly Review is 
not cited. 


802 THE MODERN LAW REVIEW Vor. 24 


Gatley has so many good qualities that it is capable of belng made an 
excellent book. May the present editors achieve this next time | 


Harry STREET. 


BowstzaD on AcENcy. ‘Twelfth edition. By E. J. GREæw. 
[London: Sweet and Maxwell, Ltd. 1959. lxxxviii and 
885 pp. £8 10s. net.] 


As the editor points out in the preface, this work has now passed its golden 
jubilee and both he and the publishers have combined to produce an edition 
worthy of the occasion. The book now appears in the binding of the Common 
Law Library and, though one might perhaps have hoped for a rather better 
quality of paper, the work still avoids unwieldy bulk and the fact that it is 
now to have a supplementary service will doubtless much increase its value 
to practitioners. 

The editor provides in the preface a very full statement of his sims and 
the changes that he has effected in content and arrangement. He says: 
“Much of the art has been to conceal art, to the end that the book should 
remain as nearly the same book as possible.” In spite of this self-denying 
ordinance four former Articles have been deleted and six substantially 
rewritten. Those which have gone dealt with damages, foreign principals, 
criminal liability and brokers’ bought and sold notes, this last topic being 
affected by the Law Reform (Enforcement of Contracts) Act, 1954. In a 
further ten Articles new expository material has been added and throughout 
the book numerous minor amendments have been made in case citation, 
illustration and the like. 

The work of rejuvenation has been skilfully done and a happy and useful 
old age seems well in prospect. One especially welcome feature of the work 
of editing is the generous frequency of reference to other textbooks, periodicals 
and the American Restatement. In regard to this sort of apparatus the book 
must now rank amongst the best served of the practitioners’ works. 

Though the editor is presumably right in supposing that practitioners will 
appreciate the retention of the familiar lay-out, he also seems to anticipate 
some continuance of the coolness with which academic lawyers have always 
regarded the book and this seems to indicate the chief criticism which could 
be levelled against the present work of editing—that it is insufficiently ragical. 
As Lord Chorley remarked in a review of a previous edition (8 M.L.R. 256), 
Bowstead did not possess the genius of a Pollock or a Chalmers or a Scrutton 
as a draftsman and the course of several editions does not appear to have 
sufficed to eradicate many blemishes from his work. Hence it is still possible 
to find Articles (e.g. Article 12 and Article 89) which add nothing to their 
preceding Articles and others which might more properly have formed a section 
of another Article. 

Apart from this there are a number of the minor slips which are the 
almost inevitable concomitants of any publication of any size. Thus the 
Metalliferous Mines Act, 1872, which is mentioned in Illustration 2 at p. 18, 
has been repealed and replaced by the Mines and Quarries Act, 1954 The 
treatment of the lability of an employer for the torts of his independent 
contractor at p. 16 seems to imply that no duty of care can be escaped by 
delegation and also fails to make any mention of the cases on collateral 
negligence. Since a reference is given to the article by Mr. Chapman, 50 L.Q.R. 
71 on this topic a reference might also have been given to the much more 
recent article by Dr. Glanville Williams [1956] C.L.J. 180 which takes a very 
different standpoint. Despite the wealth of case-citation, entirely proper to a 
practitioner’s work, it is still possible to find an occasional case of interest 
which seems to have been overlooked. Thus Brown v. Bedford Pantechnicon 
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Co. (1889) 6 T.L R. 449 and Moody v. Pall Mall Deposit Co. (1917) 88 T.LR. 
806 on the Factors Acts and Harrisons & Crossfield Lid. v. London & North 
Western Ry. [1917] 2 K.B. 755 on partial ratification would seem to deserve a 
mention. Incidentally, though Broom v. Morgan [1958] 1 Q.B. 597 is men- 
tioned in the notes to Article 99 on vicarious liability in tort, it does not find a 
‘place in the table of cases. There is also a curious defect in the style of 
citation for the Canadian Bar Review. As previous reviewers have remarked 
that the style C.B.R. is actually proper to the Canadian Bankruptcy Reports it 
would seem to be as well if this were corrected. 

In spite of these few points of criticism, the final judgment seems to be 
that, within the limits placed upon him, the editor has done very good work 
and given a useful new lease of life to a work which has served lawyers well, 
though perhaps not brilliantly, during its long career. It is to be hoped that 
in the not too far distant future the editor will be allowed another opportunity 
to further the work he has begun, and under a less restrictive directive. 


A. H. Hupson. 


TaSwELL-LANGMEAD’s ENGLISH CONSTITUTIONAL History FROM THE 
TEUTONIC Conquest To THE PRESENT TIME. Eleventh edition. 
By T. F. T. PLUCKNETT. [London: Sweet & Maxwell, Ltd. 
1960. xx and 701 and (indices) 82 pp. £2 7s. 6d. net.] 


Turs authoritative history remaing the best students’ work on the subject, 
and 18 particularly suited to prospective lawyers, as it is written from a legal 
angle and edited by an eminent legal historian. Since your present revelwer 
last saw the book in his own student days, it seems to have grown considerably, 
not only in size, but also in readability and attractiveness of presentation; a 
further step hag been taken in the latter direction by the decision to excise in 
the present edition much of the financial and commonwealth material that has 
appeared in earlier editions. 

One of the more attractive features of Taswell-Langmead is the inclusion 
of references—and not just in the footnotes—to the original sources, both 
the familiar and the more unusual. Thus, the genuine version of the schoolboy 
story of “ Morton’s Fork” (or “ crutch”) appears on p. 227, the Queen’s own 
words are reproduced, on p. 319, when the learned editor is discussing 
Elizabeth I’s relations with her Parliaments, and the text of the Act of 
Settlement will be found set out verbatim on pp. 461-468, 

The learned editor hag included in this edition (which is the first to have 
appeared since 1946) many references to recent publications and periodical 
literature, but unfortunately he hes not noticed, on pp. 685 and 691, that 
Mr. Keith-Lucas has recently brought out an excellent new edition of Volume I 
of Redlich and Hurst’s History of Local Government in England; the first 
edition, which appeared in Edwardian days, has been out of print for some 
time. The present edition seems to bring the history of local government to a 
full stop rather too early in point of time—no comments, except on the 
subject of education, are included about twentieth-century developments, and 
the rise of the Welfare State receives but a paragraph at the end of Chapter 21. 

The indices could be tmproved upon; there is too much cross referencing 
in the alphabetical index, and in the Table of Statutes we noticed that no 
reference has been included to the Life Peerages Act, 1958 (mentioned on 
p. 560). A select bibliography might be worth including in the next edition. 

The book is well produced, and the price asked is most reasonable. 


J. F. Ganwen. 
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ASCAP Coryrieut Law Symrosrum, Number 10. [New York: 
Columbia University Press. 1959. 479 pp. (with index). 
40s. net.] 


Copyricur IN Inpusrriat Dzsiens. Third edition. By A. D. 
RUSSELI-CLARKE. [London: Sweet & Maxwell, Ltd. 1960.° 
288 pp. (with index). £2 net.] 


Sprcratists in copyright in this country will already be familiar with this 
series and will be aware that the annual volumes comprise essays on the 
subject of copyright law contributed by students from American law schools, 

The high standard of these essays, their maturity and grasp and awareness 
of practical problems, do credit both to the writers and their respective law 
schools. Indeed, for an English lawyer, such a volume as this comes as a 
surprise, not only for the high standard attained by law schoo] students but 
also on account of the wide interest it reveals in such a specialised subject as 
copyright law, an interest sufficiently evidenced by the publishing of an annual 
volume of this kind over a period of ten years. Of course, those concerned 
with copyright matters will certainly be aware that copyright is a subject of 
far greater importance in American legal practice than it seems ever likely 
to attain in this country and no doubt this accounts for the livelier attention 
which is paid in America to its problems. 

This volume containg ten essays as follows: 

“ English Experience with Registration and Deposit,” by S. A. Olevson; 

“Tape Recording, Photocopying and Fair Use,” by R. Needham; 

“The Scholar and the Copyright Law,” by J. L. Wilson; 

“ Problems in the Transfer of Interests in a Copyright,” by A. R. Miller; 

“The Jukebox Exemption,” by E. Mooney; 

“ Related Rights and American Copyright Law,” by L. L. Phillips; 

“The Relationship Between Copyright and Unfair Competition 
Principles,” by M. L. Feldman; 

“ News: Public Right versus Property Right,” by W. F. Swindleg; 

“ Contributions to Periodicals,’ by D. J. Caterini; 

“Copyright Publication: The Sale and Distribution of Phonograph 
Records,” by P. H. Morris. 

It will be seen merely from the list of essays that the book contains dis- 
cussions on many interesting topics of considerable practical importance. The 
English reader will perhaps be struck by the rather old-fashioned attitude of 
American copyright law to many of the new problems in the subject, which 
have been dealt with in this country by specific new legislative provisions, 
though perhaps not always adequately. To some extent this no doubt flows 
from the peculiar constitutional position whereby the power to legislate, 
regarding copyright, is limited to promoting the progress of useful arts by 
securing for limited times to authors the exclusive right to their writings. 
Thig seems to have had the effect of drastically limiting the scope of American 
copyright law in its application to new developments, such as phonograph 
records and broadcasting. Moreover, American copyright procedure is still 
Hed to various formal requirements, which English law has long abandoned, 
such as the need for registration. Indeed, so far as registration is concerned, 
it seems apparent from Mr. Olevson’s thoughtful and scholarly essay on the 
English history of this matter, that there is little to justify the continued 
American insistence on this requirement. Then again, the curious insistence 
of the American law, that copyright is indivisible and, therefore, can only be 
assigned as a whole, leads to many problems in connection with the transfer 
of interests in copyright which do not arise under a system such as the English 
one, where there can be a partial assignment of copyright. Also difficulties 
appear to arise in American law because of the continued retention of common 
law copyright in respect of unpublished works, 80 that two kinds of copyright, 
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common law and statutory, compete for protection. But perhaps the greatest 
oddity discussed in this volume is the provision of the United States Copyright 
Act of 1909, which specifically exempts reproduction by coin-operated 
machines (i.e, jukeboxes and the like) from being treated as a public per- 
formance. It was some consolation to the present reviewer to ascertain that, 
in Mr. Mooney’s view, there is little or nothing to be said in favour of 
affording such encouragement to these infernal machines. 

The main development in American law as revealed by these essays which 
could afford useful lessons for our own system, is that of unfair competition. 
This doctrine, which is a development of the common law, has been given a 
very wide scope in American law, and by its means not only have gaps been 
filled in American copyright law in the strict sense, but also protection has 
been secured in matters outside the present scope of copyright. For instance, 
protection may be obtained in American courts, in relation to the repetition 
of live performances, even though these do not contain any element of copy- 
right in the formal sense. Again, protection has sometimes been afforded in 
regard to items of news or mere factual information, where there is no element 
of copyright but the circumstances have involved some form of unfair com- 
petition. This seems to be a most valuable principle, capable of many 
applications and a good deal more flexible than the rather limited type of 
“ passing off ” action permissible under English procedure. 

Undoubtedly, the English copyright lawyer will find much of interest 
in these essays to compare and contrast with his own system and will wish 
continuing success to this excellent series, to which the present volume makes 
a valuable contribution. 

Mr. Russell-Clarke’s book, which has now attained three editions, is well 
known to those concerned with the subject with which he deals. The first 
edition was in 1980 and dealt solely with industrial designs. The second edition 
in 1951 departed from this limitation by dealing also with general copy- 
right law. The third edition now reverts to the approach of the first edition 
and the author seems to have been well advised in making this change since a 
specialised examination of the law of copyright in industrial designs seems 
hardly &nsonant with the necessarily brief and sketchy treatment of general 
copyright law which was all that the second edition could provide, having 
regard to the size and general scheme of the work. 

The main development since the last edition has been the introduction of 
the Copyright Act, 1956, which has substantially altered the provisions of the 
law governing cases where ordinary copyright and industrial copyright 
overlép. The 1956 Act, which is certainly not without faults in many respects, 
has at least introduced a certain measure of rational order in the relationship 
between these two types of copyright, though it might well have done it in a 
simpler fashion. Mr. Russell-Clarke has given a clear explanation of the effect 
of the 1956 Act, though it is a little strange that he omits to cite the Copyright 
(Industrial Designs) Rules of 1957. This book can be recommended ag a 
useful survey of the law on this important topic. 

Dewnis Lioyp. 


Trabe Unton Law anD Practice. By H. Vester and A. H. 
GARDNER, 0.B.E., T.D. [London: Sweet & Maxwell, Ltd. 
1958. xxx and 291 and (index) 9 pp. £1 15s. net.] 


THE DEVELOPMENT oF AUSTRALIAN Trane Unton Law. By J. H. 
Portus. [Melbourne: at the University Press. 1958. xxix 
and 261 and (index) 5 pp. £2 17s. 6d. net]. 


THe appearance at about the same time of Mr. Vester and Mr. Gardner's 
work on English, and Mr. Portus’ work on Australian, trade union law is of 
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particular interest. It is of particular interest because of the vital 
difference in approach that is revealed in the two books. 

Mr. Vester and Mr. Gardner’s book is a much more ambitious sequel to 
their original work on trade union law. In the course of some 190 pages of 
text and 100 pages of statutes, rules and forms it goes over the law governin 
trade unions with, however, slight if any reference to the “practice” that 
included in the title of the work. Nor is the authors’ interpretation of the 
law influenced in any discernible way by reflection on the practices of trade 
unionism. 

But, the absence of consideration of the function of trade union law does 
not detract from the value of the work purely as a clear compilation of the 
relevant rules. While it does not possess the qualities of style and readability 
that one may properly, expect of a text book, the authors have nevertheless 
avoided the worst excesses of pedestrianism that feature in too many works of 
reference. 

For the trade union official, managerial representative and practising 
lawyer, Vester and Gardner is a very useful handbook in which the answer or 
a lead to the answer to most legal problems arising in practice is likely to be 
found. For the law student, however, as also for the non-law student who 
studies trade union law as part of a wider discipline in the social sciences, 
this work is probably the best book that may be recommended in the field. 
Lacking the rather over-involved and, for educational purposes, excessively 
detailed treatment of Citrine, Vester and Gardner have at least given them- 
selves room in which to consider a number of the important problems that 
arise in one of the most difficult branches of English law. 

While Vester and Gardner is a book for earnest reference or determined 
study, Portus ig one that gives not only instruction but considerable pleasure. 
The English book displays at once the strength and the weakness of much 
English legal scholarship even at the present day: accurately analytical, 
blandly incurious. Why English trade union law is what it is in English 
society, what functions it serves in English labour relations, how it affects and 
is affected by those relations as well as by social relations in the brogd sense, 
are not questions which the English authors have permitted to, detain them. 
In all these questions, however, as well as in the technical one of what 
Australian trade union law is, Mr. Portus is plainly profoundly interested. The 
wide interest he takes in the various facets of his subject appears to be due, 
partly, to the deeper approach of Australian legal scholarship, partly to the 
authors own predilection and admirable vantage point as a Commisg{oner 
member of the Australian Commonwealth Conciliation and Arbitration 
Commission. 

His work is divided into two main parts. The first is an excellent account 
of the English background to the Australian law, which students of English 
trade union law itself may well prefer to the work of authors in this country 
scanning the same legal arc. 

The second part of Mr. Portus’ book analyses and explains the complicated 
law of Australia governing interna] union relations, the world-wide problem 
of the three freedoms—to join a union, to join the union of one’s choice, not 
to join a union at all—the close, legal control of strike action in Australia, 
and, finally, the distinctively Australian system of compulsory arbitration. 

The complexity of collective labour law varies in direct proportion to the 
degree of government intervention. Australian collective labour law is, there- 
fore, extremely complex, and the complexity of this “ new province for law and 
order” in Australia is compounded, as always, by the existence of a federal 
structure of government. More than any other work that the reviewer has 
read, Mr. Portus’ book places in the English reader’s hands the key to a 
mastery of the legal principles of Australia’s unique social experiment. 


C. GaunFELp. 
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Propucts LIABILITY IN THE AUTOMOBILE INDUSTRY. A Study in 
Strict Liability and Social Control. By CornzLrus W. GILAM. 
[Oxford: at the University Press, for Minnesota University 
Press. 289 pp. £1 18s. net.] 


*Auruoven this book is concerned with the American legal situation in respect 
of the liability of manufacturers of vehicles to ultimate purchasers and users 
of such vehicles, it ig not without interest to lawyers on this side of the 
Atlantic. The English tort lawyer will remember that it was a New York 
decision, Macpherson v. Buick Motor Co. (involving the manufacturer of a car 
in liability for negligence to a purchaser from a dealer to whom the manu- 
facturer had sold it), which played an important part in the decision in 
Donoghue v. Stevenson. It was the extension by Cardozo J. of the exceptions 
to the “privity” rule that helped our own courts to rid themselves of the 
shackles on the development of tort liability that had been forged by 
Winterbottom v. Wright. Hence this study of the way that American courts 
have followed, and extended, the Macpherson ruling, and how American courts 
have approached the contractual and tortious aspects of the liability of 
manufacturers to ultimate consumers, is instructive to English lawyers and 
relevant to the English legal scene. 

The author has gone to great pains to collect and discuss all the American 
decisions which raise problems in connection with such liability. In this les 
the value of this monograph. It deals not only with the technicalities and 
difficulties of negligence liability (such as the problem of proving negligence 
and the consequent use of res ipsa loguitur), but also with the way in which 
warranties as to quality have been and could be used to impose liability on 
manufacturers. The advantage of the use of warranties in this respect is that 
liability for their breach is strict, not dependent upon proof of negligence, a 
liability of which the author seems to approve on economic grounds. But the 
hindrance to such an approach to the problem has been what he terms the 
unfortunate but historically accidental decision that an action for breach of 
warranty is contractual in character, not tortious. Therefore privity of con- 
tract between manufacturer and consumer was and is required for such strict 
liability to ensue. The author gives twenty-nine ways in which American 
courts, having disposed of the tort aspects of the privity rule with dynamic 
concepts of deceit, invitation and negligence, have proceeded to attack the 
contract side of the question with fictions, subterfuges, and bold strokes. 
They make interesting reading in the light of the English insistence on what 
might be called the “purity” of the doctrine of privity, to which exceptions 
are few and seem to be well settled. 

This is therefore a stimulating as well as informative discussion of the 
legal difficulties involved in enforcing standards upon manufacturers. How- 
ever, it is mot merely a technical discussion. For the author is interested in 
the practical, social and business aspects and results of the development of 
the law. His closing chapters are about managerial responses to the shifting 
of the risks of liability from consumer to producer and the relationship 
between strict liability and social control in this context. In this respect, 
therefore, this is not only a book for the tort lawyer: it is also a book for 
those interested in the social implications of law. 

G. H. L. FRIDMAN. 


URHEBER- UND VERLAGSRECHT. By EUGEN ULmER, Professor of 
Law at the University of Munich. Second edition. [Berlin, 
Gottingen and Munich: Springer-Verlag. 1960. xii and 
471 pp.] 

Wuen the first edition of this work appeared in 1951 it was universally hailed 

ag an authoritative exposition of the German law relating to copyright and 
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publishing agreements. The years which have passed since then have greatly 
enhanced its reputation. In the Continental laws it is in general, of course, 
the function of the large-size commentary on the Code or Statute to be the 
repository of judge-made law and the guide to future legal development. But 
the various German Acts which deal with the topic of this work are charac- 
terised by exceptionally bad draftsmanship. They have for long been obso-* 
lescent: questions of which the legislature did not think and solutions which 
it would hardly have approved at the time when the Acts were passed make 
up the bulk of contemporary German copyright law. For some time past 
there hag been no large-size commentary on either of the two Copyright Acts. 
The first edition of thig book was an attempt—lergely successful—to fill the 
gap. The second, which contains a great deal more material and devotes 
particular attention to summarising and criticising the decisions of the Federal 
German Supreme Court, is sure to close the breach. 

Fortunately it would be quite wrong to conclude from what has been said 
that the learned author has aspired to record all, or at least the majority of, 
decided and reported cases. While all major questions are fully dealt with 
by him, the case material—eas befits a legal system which has never known 
the stiff yoke of the binding force of precedents—is used to illustrate the 
author’s conclusions or—more rarely—to be the subject-matter of critical 
analysis. Nevertheless, the bulk of the more important recent Supreme Court 
decisions will be found duly noted Thus, the book, though written primarily 
as a work of scholarship, can be, and is in fact being, used by every contem- 
porary practitioner of German copyright law as his first—and often as his sole 
—work of reference. Comparative lawyers, it may well be hoped, will use it in 
a more extensive manner. In this country the law of copyright has not been 
to any great extent the subject-matter of academic study. There can be little 
doubt that the consequence of this fact ig that our law is in many ways out of 
step with the contemporary Continental legal systems. A perusal of Professor 
Ulmer’s work will not merely confirm this fact, but also convince any unbiased 
reader that the predominantly empirical approach of English law has by no 
means conferred such benefits upon our law as apologists are accustomed to 
assure us. Perhaps the most convincing example is the droit moral which our 
own Committee of 1952 brushed aside as wholly unnecessary. In the present 
work the powers and interests following from the copyright are subdivided into 
two groups, the first being headed “ rights of user” and the second “rights of 
personality,” these latter corresponding to what Continental doctrine 
generally understands by the droit moral. Thus an entire chapter is devoted 
to rights which are non-existent under our law and which, in the présent 
writer’s submission, secure to authors, composers and artists benefits which in 
justice and fairness should very obviously be granted to them. 

As an academic writer the author has wisely not confined himself to 
dealing with the lew lata. Copious references to the Bonn Government’s draft 
of a new Copyright Act, to the views of a number of national and international 
bodies and to those of learned writers enable the work to be used as a guide 
to modern tendencies in Continental copyright. In this as in other legal fields 
standard contracts, in particular those of the various organisations engaged 
in controlling copyrights, play an important part. The author has dealt 
briefly—perhaps a little too briefly for the outsider—with this aspect of the 
matter which in this country has so far been left aside completely by legal 
writers. 

Another aspect in which this work excels is the large number and most 
skilful selection of comparative remarks. Naturally, the author’s attention 
was in the first instance devoted to German law. Comparative material is used 
by way of underlining solutions found in Germany or in order to show that 
these solutions are not the only possible ones. Nevertheless, the reader obtains 
a remarkably extensive inside view of the working of other legal systems, in 
particular that of the U.S.A., Switzerland and France. The law of copyright 
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is of fairly recent origin: one must regret that in the fairly short period of its 
development remarkably large differences have developed between the various 
legal systems—even if the laws of the Eastern systems are left out of account. 
Leaving aside the laws of the U.S.A., our own law seems to be the chief sinner 
in thig respect. The Committee of 1952 heard no evidence on any foreign 
*legal system. One may well wonder what would have been the effect if more 
attention had been given to some of the animated discussions on the Continent 
on topics which seem never to have reached the ears of the English legislature. 
There can be little doubt that any English lawyer who wishes to acquaint 
himself with the trends of development or the law of copyright on the 
continent of Europe cannot do better than to resort to this work, which trans- 
mits to him all relevant knowledge in a style distinguished by great lucidity, 
illustrated by a wealth of most interesting examples and interpreted with a 
breadth of view which demonstrates the author’s constant endeavour to deal in 
fairness with all the manifold and opposing groups anà interests whose combat 
and interplay make this fleld go singularly attractive. 
E. J. Coun. 


Das SEEFRACHTRECHT DER HAAGER REGELN NACH ANGLO-AMERIKAN- 
ISCHER Praxis. By Hans Norsert Görz. Schriften zum 
Deutschen und Europäischen Zivil-, Handels- und Prozessrecht, 
Vol. 7. [Bielefeld: Deutscher Heimat-Verlag Ernst und 
Werner Gieseking. 1960. 227 pp.] 


Dim UEBERNAHME DER HAAGER REGELN IN DIE NATIONALEN GESETZE 
ÜBER DIE VERFRACHTERHAFTUNG. By DEMETRIOS J. MARKIANOS. 
Uebersee-Studien zum Handels-, Schiffahrts- und Versicher- 
ungsrecht, Vol. 26: 1960. [Hamburg: Schiffahrtsverlag 
“ Hansa °? C. Schroedter & Co. 800pp. DM. 86.00.] 


Bors hooks have been written in centres devoted to research into shipping law 
—Hamburg and landlocked Frankfurt-on-Main where the editor of the 
principal commentary of the shipping sections of the German Commercial 
Code occupies the chair of commercial law. Both books are profound studies 
going into great detail and displaying a high degree of scholarship. German 
research in this field has been delayed because the Hague Rules became law in 
Gerpany only shortly before the 1989-45 war and the urge to explain the 
Rules could not be realised until that country had returned to normal many 
years later. 

Dr. Gotz’s book on the Hague Rules in English, Commonwealth and U.S. 
courts has been written to acquaint German lawyers with rules which are 
strange and with legal thought that is still stranger to them. English lawyers 
sometimes take it for granted that their shipping law, because of its long 
tradition, qualifies for adoption anywhere in the world. The reviewer once 
asked one of the British delegates to an international conference what 
arguments had proved so powerful ag to persuade the delegates of other 
countries to exchange their centuries-old concept for that prevailing in 
England. The answer was: “Oh, I suppose we just steamrollered the 
opposition.” 

The effect of steamrolling delegates sometimes has unforeseen effects at a 
later stage when international agreements come to be enacted in national 
parliaments and to be interpreted in national courts. Then, removed from 
the International climate of a conference, unwillingness or inability to 
understand the adopted foreign thought leads to divergencies revealing the 
limited power of international legislators to create uniform law. English 
judges, when construing provisions of the Hegue Rules, have occasionally 
spoken of the need to bear in mind their international character. Yet on the 
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whole English judges need not sacrifice cherished concepts to be broadminded. 
They are on home ground when construing the Hague Rules. Real difficulties 
are experienced by their brethren abroad who—because delegates of their 
countries allowed themselves to be “steamrollered”—are compelled to deal 
with a statute that is an alien body in thelr national law. 

Dr. Markianos does not deal with this problem, but with a problem that’ 
arises earlier and is no less difficult—the adoption of the Hague Rules by 
national legislatures. 

He points out that the Hague Rules, since they emerged from the terms of 
bills of lading, lack a general rule of the carrier’s liability, and that national 
legislatures had to consider the best way of incorporating this document, 
which was strange to them, in thelr laws. Reviewing a very Jarge number of 
laws, the author explains how some countries simply enacted the Hague Rules, 
in much the same way as Britain did, and how others rephrased them, as pro- 
vided for at Brussels, and gave them what one might call a aational costume 
—a source of incipient divergency. 

In this situation Dr. Gotz has performed a real service by creating in 
Germany sympathy and understanding for the way in which the common law 
courts construe the Hague Rules. He also joins those who would like to see 
the choice by parties to the contract of affreightment of the law of a country 
in which the Hague Rules do not apply made illegal as contrary to public 
policy. Dr. Marklanos, too, draws attention to the confusion caused by 
clauses in bills of lading choosing a law other than that of the country in 
which the document is issued. 

On the other hand, he describes how some laws have used the opportunity 
created by the enactment of the Hague Rules to effect a reform of their law 
of sea carriage generally by extending the bill of lading rules to charterparties 
elther absolutely or subject to agreement to the contrary by shipowner and 
charterer. This ig an interesting development, which has its parallel in the 
United Kingdom law of carriage by air. It is also in line with the tendency 
in common law countries to incorporate bill of lading clauses in charterparties. 
Incidentally, Dr. Markianos finds it strange that Greece, a country with strong 
shipowning as opposed to shippers’ interests, should have thus incred%ed the 
carrier’s liability; but surely the biggest Greek shipownerg have registered 
their ships elsewhere, and Greek lawmakers are presumably swayed more by 
considerations of what is equitable than by pressure groups. 

It is a pity that these two books, especially that by Markianos, which con- 
taing a mass of information of interest to the English lawyer, both practitioner 
and academic, are not easily accessible in this country. Markianos’ book*also 
contains a very useful table giving the sections of the various national laws 
that correspond to clauses of the Hague Rules. Dr. Godtz’s book would also 
be useful since it painstakingly assembles the Commonwealth and U.S. case 
law. The trouble is not only that the two books are not written in English, 
but also that the subject ig presented in a manner familiar to Germans, which 
means that everything is related to theory, a method excellent in itself but 
liable to make foreign readers a trifle impatient. This is not intended as a 
criticism but rather as an indication of the effort which both authors have 
made to bring the importance of the subject home to their fellow lawyers. 


O. C. Grrzs. 
Most or my Murpers. By Joun Parris. [London: Frederick 
Muller, Ltd. 1960. 288 pp. 18s. net.] 


Hume: Portrait or A Dous Murperre. By Jonn WoLams. 
[London: Heinemann. 1960. 248 pp. £1 Is. net.] 


Tue first of these books is described by the publishers as being the inside 
stories of eleven famous murder trials in which the author appeared for the 
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defence. Unlike many books of its class the points of law, evidence and 

procedure (good and bad) are clearly brought out. The last chapter contains 

some general observations on the criminal Bar, capital punishment and other 

matters. The second book recounts, somewhat in the form of a novel based on 

the criminal’s own confessions, the circumstances of a murder to which he was 
*an accessory after the fact and of other offences, including murder, committed 

after his release from prison. 

W. H. D. W. 


Souta Arrica AND WorLD Opinion. By PETER CALVOCORSSSI. 
Issued under the auspices of the Institute of Race Relations. 
[Oxford : at the University Press. 1961. 68 pp. 6s net.] 


Tars booklet providea a lucid and concise account of the reaction of world 
opinion to the Sharpeville incident early last year. It proceeds to analyse the 
prospects of the various courses which have been taken to persuade or compel 
South Africa to abandon its ractal policies and concludes with the suggestion 
that organised action be taken in the name of the United Nations under the 
direction of the Secretary General. 

J. U. 


Books and Publications Received 


Curry on Contracts, Vols, 1 and 2. Sixth Cumulative Supple- 
ments to the 21st edition. By F. Maunice Drake, m.a. (To 
September 1, 1960.) Sweet & Maxwell, Ltd. Supplements to 
Vols. 1 and 2 together: 7s. 6d. 


CLERK & LINDSELL on Torts. Sixth Cumulative Supplement to the 
llth edition. By F. Maurice DRAKE, m.a. (To September 1, 
1960.) Sweet & Maxwell, Ltd. 7s. 6d. 


CHARLESWORTH ON NEGLIGENCE. Fourth Cumulative Supplement 
to the 8rd edition. (To September 1, 1960.) By R. A. Percy, 
M.A. Sweet & Maxwell, Lid. 7s. 6d. 


DOCUMENTS ON THE St. Lawrence Szaway. A Selection of Docu- 
ments edited by R. R. Baxter. Published under the auspices 
of the British Institute of International and Comparative Law. 
1960. 85 pp. Stevens & Sons, Ltd. 10s. 


Die AUSNAHMETARIFE IM Recut DER EUROPÄISCHEN GEMEINSCHAFT 
FOr KomLE UND Stan. By Hans-JÜRGEN SCHLOCHAUER. 
51 pp. Vittorio Klostermann. Frankfurt am Main. DM. 5. 


First SUPPLEMENT TO DymonD’s DraTa Durres, 18th edition. By 
Rremaro K. Joms, LL.B. 1960. xi and 61 pp. The 
Solicitors’ Law Stationery Society, Ltd. 9s. 6d. 


Tae Brrrisn Counc ANNUAL Report, 1959-1960. iv and 110 pp. 
Law AND LEGISLATION IN THE GERMAN Democratic REPUBLIC. 


1960. 78 pp. Editors: Association of German Democratic 
Lawyers, Berlin C2, Neue Kdnigstr.40. 


CORRESPONDENCE 


Tue Eprror, 
The Modern Law Review. 


Sir, 

In the May 1959 issue ‘of ‘the Modern Law Review,! Mr. Furmston dis- 
cusses the proof of foreign law in English courts, with particular reference to 
the decision of Danckwerts J. in Re Sebba,? in which the particular point was 
proof of. Canadian Provincial Statutes. When hearing an application for 
confirmation of a provisional maintenance order made in New Zealand, which 
came before me in the Children’s Court at Canberra recently, I had occasion 
to examine the extent of my ability to refer to statutes and other sources of 
law'from the parts of the British Commonwealth which are parties to the 
reciprocal arrangements for making and enforcement of maintenance orders. 
In the result, I think that both Mr. Furmston’s note and the dicta of Danck- 
werts J. on this point in Re Sebba may be to some extent misconceived, so far 
as the proof of British Commonwealth law is concerned. So far as I know, 
the Evidence (Colonial Statutes) Act, 1907; is still in force in the U.K., and 
section 1 amply authorises an English court to receive in evidence the 
statutes of “British possessions” bearing the imprint of an appropriate 
Government Printer, which is in effect all that Danckwerts J. did; Colonial 
and Dominion legislation has similarly been considered, without expert evidence 
` but possibly with at least the acquiescence of the parties in Re Wheat? and 
in Harris v. Harrist Agreement of the parties, however, could not explain a 
similar reference to Transvaal law in Haig v. Haig, where the respondent 
‘ wag not represented. In none of these cases was any reference made to the 
Evidence (Colonial Statutes) Act, though it would appear that in each of 
them that Act was sufficient authority for the reference to “Colonial” statutes 
which took place. 

In the jurisdiction in which I was sitting, an even more veient statutory 
provision operated, one which could with advantage be adopted in the U.K. 
and in all other parts of the Commonwealth where no similar provision now 
applies. It is section 19 of the N.S.W. Evidence Act, 1898-1954, which runs 
as follows: x 

“19.—(1) Evidence of any statute, code, or other written law of any part 
of the British dominions other than New South Wales, or of any foreign 
State, may be given by the production of a printed copy in a volume of such 
statute, code, or law, elther— 

(a) purporting to be published by the authority of the Government of such 

part of the said dominions, or of such State, or 

(b) proved to the satisfaction of the Court to be commonly admitted as 

evidence in the Courts and Judicial tribunals of such part of the said 
dominions, or of such State. 

“ (2) Evidence of the unwritten or common law of any such part of the 
said dominions, or any such State, may be given by the production of a book 
of reports of cases adjudged in the Courts thereof, purporting or proved to 
the satisfaction of the Court to be authorised reports.” 

G. Sawer. 


1 22 M.L.R. 817. 

2 [1969] Ch. 166. 

3 [1982] 2 K.B. ‘716. 

4 [1949] 2 All B.R. 318. 
5 [1987] 2 All E.R. 589. 
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THE NATURE AND USE OF BLOOD-GROUP 
EVIDENCE 


ALTHOUGH it is more than fifty years since Landsteiner announced 
the discovery of human blood groups,' and although their medico- 
legal significance was appreciated from: the very beginning,? blood- 
group evidence does not appear to have been very widely used in 
courts in the United Kingdom.* Since the problems to which the 
use of such evidence gives rise have not been extensively discussed 
in the English literature it is perhaps not inappropriate to take the 
opportunity presented by two recent decisions * to consider some 
of these problems here. 

Fundamentally the medicolegal use of blood-group evidence 
rests upon two main facts.” First, the fact that human blood can be 
classified into a number of distinct groups which can be distin- 
guished by appropriate serological techniques. Second, the fact that 
all the factors which define human blood groups which have so far 
been discovered have been shown to be genetically determined, i.e., 
the blood group of an individual bears a definite and definable 
relationship to the blood groups possessed by his parents. 


1 The discov of human blood groups was first announced by Landstemer in 
(1900) 27 Zbl.Bakt. 857; see also Landsteiner (1901) 14 Wien.Klin. Wschr. 
1182. 


The forensic applications of human blood groups was first recognised, as 

regarda identification of blood stains and the lıke, by Landsteiner and Richter 

(1908) as quoted by Zmsser and Coca (1931) 20 J.Immunol. 259, and as 

regarde their application to paternity problems by v. Dungern and Hirszfeld 

(1911) 8 Z.Immun.Forsch. 526. 

8 In England the first use of blood-group evidence in a criminal case appears to 
have occurred in R. v. Blakeman (1982) 76 8.J. 188; see also R. v Kell (1982) 
76 B.J. 188, whilst the first use of such evidence in a case invoving paternity 
appears to have occurred in 1988 (see 1 B.M.J. 1185) but see (1985) J.P. & 
L.G.R. 61. The first use of blood-group evidence in a divorce case appears 
to have been in Wilson v. Wilson (1942) L.J. 129, 226; see also Lif v. Lift 
[1948] W.N. 128. The Irish courts appear, however, to have been ahead of 
the English in this matter; see (1982) 66 Irish L.T. & 8.J. 111. 

4 Whitehall v. Whitehall, 1958 8.0. 252 (earlier proceedings reported at 1957 
8.C. 80, did not involve the issue of blood-group evidence) and Imre v. Mitchell, 
1958 S.L.T. 57 and 1959 S.L.T. 18. 

5 For a general account of human blood groups see Race and Sanger, Blood 

d sm Man (8rd ed., 1958) and Boorman and Dodd, Blood Group Serology 

(1957). 
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These two facts define the two main classes of cases in which 
blood-group evidence can be used. First, there are those cases in 
which the problem concerns the relationship between a given sample 
of blood and a possible source thereof. The best example of this 
type of case is the grouping of bloodstains in criminal trials. The 
point which requires emphasis is that these cases do not involve 
questions of the inheritance of blood groups; they merely involve 
the problem of determining the blood-group of the stain and of the 
alleged source to see whether they are the same or not. 

The second type of case in which blood-group evidence may be 
used is that in which the problem is to determine the relationship 
between persons—the inheritance of blood groups being used as the 
criterion. The best example of this type of case is the paternity 
suit, although other instances, which usually attract more public 
interest, are those in which the allegation of the interchange of 
babies at maternity hospitals is made, or in which babies have been 
stolen. In the latter case the judgment of Solomon is rendered by 
a serologist applying a biological rather than a psychological 
criterion. 

Before we can consider the specifically legal problems raised by 
the use of blood-group evidence there are two general questions 
which need discussion. The first of these relates to the question of 
the reliability of blood-group evidence, for this is a matter which 
affects the problem of the admissibility and weight of such evidence. 
That there are factors which reduce the reliability of blood-group 
evidence below the level of 100 per cent. certainty is obvious. It is 
not possible here to discuss all the many and rather complex factors 
which influence the reliability of blood-group evidence: it must 
suffice for us to state, rather categorically, the authoritative assess- 
ments of reliability which have been made. The Inter-Scandinavian 
Meeting on Genetics and Legal Medicine assessed the accuracy of 
determinations within the ABO system at 99-99 per cent. (i.g., a 
risk of error of 1 in 10,000) and within the MN system at 99-9 per 
cent. (i.e., a risk of error of 1 in 1,000).° More recently, however, 
Lord Wheatley in Imre v. Mitchell ™ accepted, without comment, 
evidence to the effect that the chance error within the MN system 
was as low as 1 in 100,000. 


In discussing the figures of the Inter-Scandinavian Meeting on 
Genetics and Legal Medicine, Professor Ross è has attempted to 
draw a distinction between what he refers to as “ biological cer- 
tainty ” and “‘ legal certainty.” With respect it is submitted that 
his analysis of the problem rests upon a misapprehension of the 
nature of the genetic laws involved. Professor Ross distinguishes be- 
tween prospective and retrospective laws of inheritance. Prospective 


6 Cited by Ross—see note 8, infra. 

7 1958 8.L.T. 57 and 1959 8.L.T. 18. 

8 “ The Value of Blood Tests as Evidence in Paternity Cases,” 71 Harv. L.R. 
466 (1958). 
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laws he defines as those which “ presuppose that the qualities 
which the parents possess are known, and on this basis declare 
what qualities progeny will have,” ® whilst retrospective rules he 
defines as those which “ declare retrospectively, with reference to 
the rules of inheritance and other factors, who (probably) could 
possibly be the father of the child.” 1° Having drawn this distinc- 
tion he emphasises that, as he sees it, it is the retrospective laws 
which are relevant so far as the application of blood-group evidence 
in paternity cases is concerned.?* 

Whilst this distinction is perfectly valid in some contexts we 
would submit that Professor Ross is in error in drawing such a 
distinction for the purposes of assessing the accuracy of blood-group 
evidence in paternity suits. The genetic laws which are relevant 
in such cases are neither prospective nor retrospective laws, as he 
defines them, but are exclusionary rules; rules which, given the 
blood groups of the mother and child, state which groups could not 
be possessed by the father of that child. 

The point which requires emphasis is that blood-grouping 
evidence can only normally be used to exclude, not to prove, 
paternity. This distinction is easily established. Consider the 
case of a group A child born to a group O mother. By the laws 
of Mendelian genetics, as applied to blood groups, it can be stated 
that the father of that child must be either group A or group AB, 
but could not be group B or group O. The mere fact that the 
alleged father is of group AB, for example, does not, however, 
prove that he is in fact the father; it merely establishes that he 
could*be the father—but so could any other man of group AB (or 
of group A). On the other hand, if the alleged father turns out 
to be of group B then it may be asserted that he could not be the 
father of that child. So far as the evidential value of blood tests 
is concerned it is the certainty of these exclusionary rules which 
is the relevant consideration. What then is the certainty of these 
exclusionary rules? If we accept the figure given by the Inter- 
Scandinavian Meeting on Genetics and Legal Medicine, we see that 
it is, for the ABO system, 99-99 per cent. This simply means, if 
we consider the case of a union between a group O woman and 
a group AB man, that the rule that their children cannot be of 
group AB or O and must be either group A or B has a certainty 
of 99-99 per cent. This is a statement of the exclusionary rule in a 
prospective form, i.e., given the blood groups of the parents it 
makes a statement about the blood groups of the children. The 
same rule, however, may be stated in a retrospective form. Thus 
given a group A child and a group O mother the rule that the 
father of that child cannot be of group O or B and must be either 


® At p. 469. At p. 470 he refers to these laws as ‘‘ purely biological.” 
10 At p. 470. On the same page he refers to these laws as ‘‘ population laws." 
11 At p. 470. 
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group A or AB still has a certainty of 99-99 per cent. for it is the 
same Tule and therefore subject to the same risk of error. 

We may compare the above with the situation arising on the 
‘application of the rules of inheritance as defined by Professor Ross. 
Given the blood groups of the parents as O and AB then their 
chance of having a group A child is 50 per cent. (as is their 
chance of having a group B child) so that the prospective law 
which states that parents of groups AB and O will have a group 
A child has 50 per cent. validity. 

If, however, we consider the retrospective situation, given a 
mother of group O and a child of group A then the probability 
of the father being of group AB will depend upon two factors: 


(1) the number of other blood groups that the father of that 
child could biologically possess; and 

(2) the frequency of distribution of the relevant groups. The 
father of a group A child born of a group O mother could 
be either group AB or group A (but could not be group 
O or B). If therefore we assume, as reasonable approxima- 
tions, that the frequency of distribution of group A is 45 
per cent. and that of group AB 5 per cent.” then the 
possibility that the father is of group AB will be approxi- 
mately 10 per cent. 


Thus although Professor Ross’s distinction between prospective 
and retrospective laws is a perfectly valid distinction it is not one 
which is relevant to an assessment of the reliability of blood-group 
evidence in paternity suits since the inheritance rules involved in 
such cases are not concerned with establishing who could be the 
father but who could not be the father of any given child. 

Although the distinction between the positive and negative 
aspect of blood-group evidence must be constantly borne in mind 
it is nevertheless submitted that it is possible to place undue 
emphasis upon it. Even in the case where blood-group evidence 
shows an exclusion of paternity the evidence cannot, as we have 
seen, be considered 100 per cent. reliable. On the other hand there 
are circumstances in which blood-group evidence may be taken as 
virtual positive proof of paternity. This occurs in those cases in 
which both the child and the putative father possess some very 
rare antigen. 

One final point remains to be considered before we turn to 
discuss the specifically legal problems that arise out of the use of 


12 For the frequency distribution figures see Mourant, The Distribution of the 
Human Blood Groups (1954) and Mourant, Kopec and Domanoewska-Sobczak, 
The ABO Blood Groups (1958). 

18 Thus Race and Sanger, ep cit., at p. 292, point ont that: ‘' On rare occasions 
paternity could be proved beyond all reasonable doubt. If, for example, the 
accused man and the child were both B, N.8, CwDue/ cde, Lu (a+), K+, and 
the mother were of common groups, paternity would be proved, provided the 
brothers of the accused had alibis. Outside the family of the accused there 
would not be such another man mm ten million.” 
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blood-group evidence, and that is to emphasise that in considering 
the evidential value of blood-group evidence it is not the absolute 
but the relative reliability of such evidence that is relevant. The 
question is not how far does the reliability of this evidence fall 
‘short of 100 per cent. certainty, but rather how much more reliable 
is it than evidence derived from a traditional source. To reject 
blood-group evidence simply on the ground that it falls short of 
100 per cent. certainty and then to fall back on the traditional 
method of weighing oral testimony is to assume that the method 
of weighing oral testimony is more accurate, and this implies that 
the margin of error involved in this method is less than 1 in 10,000. 
One is surely justified in thinking that this represents a rather 
optimistic view of the reliability of a court when weighing oral 
testimony. 

It is against this background that we must turn to consider the 
position of blood-group evidence in court. Such evidence gives 
rise to two main problems. The first concerns the question of 
admissibility. There is no real argument regarding the admissi- 
bility of blood-group evidence which, in a paternity case, excludes 
the putative father, but the question which arises concerns the 
admissibility of such evidence when he does not show an exclusion, 
i.e., when it indicates a possibility of paternity. There has been 
no discussion of this problem in the English cases and even the 
American cases, which are the only authorities available, reveal 
a conflict. In at least two cases involving paternity, State v. 
Morris ** and People v. Nichols, it has been held that blood-test 
results” showing merely possible paternity were of no probative 
value and should have been excluded as irrelevant. On the other 
hand, in cases involving the identification of stains and the like 
we find that a rather different attitude prevails. Thus in Williams 
v. State 1° the accused was charged with rape. The evidence was 
that’ blood found on the coat of the accused was of the same group 
as that of the victim but different from that of the accused. The 
victim’s blood was of group O and the defence objected that as 
45 per cent. of the population were of this group the evidence was 
not probative and should be excluded. This submission the court 
overruled, saying: 

“ Any evidence tending to identify defendant as the guilty 
person and to show his presence ‘at the scene of the crime is 
relevant and competent.”? 


14 102 N.E. 2d 450 (1951). We would stress that no attempt has been made here 
to set out all the relevant American authorities or even to set out in full the 
position in America. In citing American cases, our intention is simply to fill 
the gaps which exist so far as the English authorities are concerned. The 
American suthonties, up to 1946, are collected and discussed in 163 A.L.R. 
989-961 (1945). 

15 67 N.W. 2d 230 (1954). In State ex rel. Freeman v. Morris, 102 N.E. 2d 450 
(1951) a finding of possible paternity was held inadmissible on the construc- 
tion of a local statute relating to blood-group evidence. 

16 148 Fla. 826; 197 So. 562 (1940). 
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The evidence was therefore held admissible, ‘f not for the purpose 

of identifying the bloodstain as blood from the body of the deceased 

but as corroborative evidence for the consideration of the jury.” 
In Shanks v. State the court put the position as follows 7": 


“ The objection of remoteness goes to the weight of the’ 
evidence rather than to its admissibility. To exclude evidence 
merely because it tends to establish a possibility rather than 
a probability, would produce curious results not hitherto 
thought of.” 
A similar conclusion was also reached in Commonwealth v. Stratti *° 
which involved similar facts. 

The problem which immediately arises is why should evidence 
showing a positive result be excluded in paternity cases but admit- 
ted in criminal trials. The admissibility of such evidence in 
criminal trials seems to follow clearly from general principle. 
Thus in Hollington v. Hewthorn & Co., Ltd., Goddard L.J. (as he 
then was) enunciated the general principle that *°: 


‘¢ Generally speaking all evidence that is relevant to an issue 
is admissible, while all that is irrelevant is excluded.” 


Now the definition of relevance given by Stephen was that *°: 


“ Any two facts to which it is applied are so related to each 
other that according to the common course of events one 
either taken by itself or in connection with other facts proves 
or renders probable the past, present, or future existence or 
non-existence of the other.” 
And it can hardly be denied that a non-exclusionary blopd-test 
result tends to render paternity more probable; it is therefore 
relevant and should be admissible under the principle enunciated 
by Lord Goddard in Hollington v. Hewthorn & Co., Lid. 

In considering this question it should be remembered, as was 
pointed out earlier, that, in cases in which rare antigens, are 
involved, a non-exclusionary blood-test result can amount to virtual 
proof of paternity. It would be absurd to exclude such evidence 
on the ground that it was of no probative value, but the only 
difference between such cases and those of the more common 
antigens is one of the weight of the evidence. It is a good many 
years since Lord Cockburn C.J., in R. v. Birmingham Overseers, 
stated 77: 


“ People were formerly frightened out of their wits about 
admitting evidence lest juries should go wrong. In modern 
times we admit the evidence and discuss its weight.” 


If that was so in 1861 it is surely not less so today, and we would 
submit, therefore, that on principle evidence of a non-exclusionary 


17 168 A.L.R 931; 45 A. 2d 85 (1946). 

18 73 A. 2d 688 (1950). 

19 [1943] K.B. 687 at p. 604. 

20 Digest of the Law of Evidence, 12th ed., Art. 1. 
21 (1861) 1 B. & 8. 768 at p. 767. 
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blood test should be admissible in evidence in paternity cases and 
be given such weight as is thought proper, 

Another difficult question concerns the problem whether evi- 
dence of blood tests which show an exclusion should be regarded 
as conclusive. This problem was discussed in the recent Scottish 
case of Imre v. Mitchell,?? but before considering this case it will 
be helpful briefly to review the American attitude on this point. 

The American cases reveal a gradual change in attitude. The 
earlier attitude was to refuse to regard an exclusion as conclusive. 
This was the view taken in Arais v. Kalensnikoff °% and Berry v. 
Chaplin ** and many other cases,?> but more recently there are 
signs of a change in attitude. Thus in Schulze v. Schulze 3° the 
court pointed out that to reject blood-group evidence in such cases 
would be tantamount to holding either that the testimony of the 
physician was unworthy of credence or that the tests themselves 
were futile. In Jordan v. Mace? the court argued that blood- 
group evidence was more than mere expert opinion and they held 
that it was not open to a court to give such weight as it thought fit 
to what was a biological law. They thus considered that the func- 
tion of a jury in such cases was limited to determining whether the 
conditions existed which made the biological law applicable and 
whether the tests had been properly carried out. In Ross v. 
Mara *® the court expressed the same view rather more tersely : 
‘for a court to declare that these tests are not conclusive would 
be as unrealistic as it would be for a court to declare that the world 
is flat.” 

Their lordships in the Court of Session would, however, be 
quite prepared to make such an assertion if their view of the law 
so required it, for in Imre v. Mitchell they held that an exclusion 
by the ‘MN system was insufficient to rebut the presumption of 
legitimacy. In this case a woman brought an action craving & 
declaration that her child was a bastard and not the child of her 
former husband whom she had married three weeks after the birth 
of the child. Her husband had divorced her on the ground of 
adultery and had been given the custody of the child, and it was 
in the hope of regaining custody of the child that she sought the 
declaration. Apart from her own allegations, however, the only 
evidence upon which her case rested was evidence of a blood test 
which excluded her former husband from paternity of the child. 


22 Supra. 
23 67 P. 2d 1059 (1987). 
24 169 P. 2d 442 (1946). 
25 See Harding v. Harding, 22 N.Y.8. 2d 810 (1940); State ex rel. Walker v. 
Clark, 144 Ohio 805; N.E. 2d 778 (1944); State ew rel. Slovak v. Holod, 
63 Ohio 16; 24 N.E. 24 962 (1989), Jordan v. Davis; 57 A. 2d 209 (1948) and 
Scalone v. Scalone, 98 N.Y.8. 2d 167 (1950). 
26 35 N.Y.8. 2d 218 (1942). 
27 69 A. 2d 670 (1950); in Commissioner of Welfare ex rel. Tyler v. Costonte, 
N.Y.8. 24 804 (1950). See also Arats v. Kalensntkoff, supra. 
A . 
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In the Outer House, Lord Wheatley stressed the unreliability 
of the tests emphasising in particular the possibility of mutation 
and of non-detection of a weak N2 antigen, and refused to accept 
the proposition that the evidence could be regarded as conclusive. 
On the other hand his lordship also pointed out that °°: i 


«c The fact that there is 100,000 to one chance of error in a 
test does not rob that test of all evidential value. On the 
contrary, if the proposition is stated the other way, namely 
that the odds are 100,000 to one on the test being accurate 
and proving the non-paternity of Mitchell, it can be said that 
the high degree of probability is sufficient to discharge the 
onus of proof which the law requires for the establishment of 
the pursuer’s case.” 

On this basis his lordship held that the pursuer had proved her 

case. 

This view, however, did not commend itself to their lordships 
in the Inner House and they held, in the words of the Lord 
President, that “ the interlocutor of the Lord Ordinary should be 
recalled and the defender Mitchell should be assoilzied from the 
conclusions of this action.” In discussing the case the Lord 
President stressed the strength of the presumption of legitimacy 
which arises where a man, after opportunity for access, marries a 
woman in an advanced state of pregnancy. He further stressed 
the fact that the pursuer had originally acknowledged the child as 
being that of her former husband. His lordship thus stated *°: 


“Tn the result therefore I approach the facts with two con- 
siderations in view, firstly that there is in the circumstances of 
this case an almost irresistible presumption of legitimacy, and 
secondly that the testimony of the pursuer herself can be of no 
avail to overcome that presumption.” 
After stressing the fact that the tests were not infallible on the 
ground that a weak antigen may be missed in testing and «also 
that ‘it has recently been ascertained that the factors in a child’s 
blood may change ” he held that the blood-group evidence was 
insufficient to overcome the presumption of legitimacy. 
His lordship made one final observation which it is worth 
noting here, namely **: 
‘© Had I regarded the blood tests in the present case as being 
of crucial importance I should have had very considerable 
hesitation in regarding the evidence relating to them as compe- 
tently before the court, in the light of the circumstances in 
which the samples of blood appear to have been taken from 
Mitchell and from the child.” 
The circumstances to which his lordship referred were the facts 


29 At p. 59. The assessment of the margin of error in the case of the MN system 
at 1 in 100,000, which was presumably based on the expert evidence, indicates 
the mene reliability of blood tests, at least in the opinion of the serologists. 

80 At p. 17. 

31 At p. 18. 
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that although Mitchell consented to samples being taken from 
himself and the child, he had no idea what it was for. 

This latter point is one which will be discussed later. For the 
present we wish only to consider their lordships’ opinion that the 
exclusion under the MN blood-group system could not be regarded 
as conclusive evidence in the case before the court. 

We may best approach this question by considering the factors 
which affect the reliability of evidence of access, which is the 
usual evidence upon which a finding of paternity is based. It can 
easily be seen that a finding of paternity based on evidence of 
access depends upon two assumptions: 


(1) that access implies intercourse, 


(2) that the child in question was conceived as a result of such 
intercourse. 


Whilst the first assumption may be regarded as reasonable in 
most cases, its reliability falls considerably short of the 100 per 
cent. accuracy which seems to be demanded of blood-group evi- 
dence. The second assumption, however, is not even as reasonable 
as the first. The first and obvious objection is that the assumption 
implies a proven negative, i.e., that no other person had inter- 
course with the woman during the possible period of gestation of 
the child. This being a negative, cannot, of course, be proved, 
and in the nature of things evidence on this point is not likely to be 
forthcoming, yet the truth of this negative assumption is assumed 
every time a finding of paternity is based upon evidence of access. 

Iteis, of course, difficult to give mathematical expression to the 
margin of error of such evidence but normal human experience 
suggests that it is a very much wider margin than that involved in 
blood-group evidence. It is therefore rather difficult to under- 
stand the attitude that can refuse to act on scientific evidence the 
margin of error of which is certainly no greater than 1 in 1,000; 
rejecting such evidence in favour of evidence whose margin of 
error is indeterminate but certainly very much wider than that of 
blood-group evidence. There is surely something slightly silly 
about a situation in which evidence of this nature can be dis- 
counted in favour of evidence that an inquisitive neighbour saw a 
tall dark man leaving the house in the small hours of the morning. 
How can a court possibly weigh the one against the other? Where 
there is evidence of such high intrinsic probability, a probability 
which is far greater than that of any other evidence which can be 
brought with regard to the question, it seems unreasonable to hold 
that it cannot be regarded as conclusive on that matter. It may be 
admitted that blood-group evidence is not 100 per cent. certain; 
what evidence is? But to reject such evidence because of its 
failure to reach this ideal standard, and then to act on other 
evidence which must be of far less probability, is surely to strain 
after gnats and swallow camels. 
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If, as was held in Imre v. Mitchell, an exclusion of paternity 
based on the MN system is insufficient to rebut the presumption of 
legitimacy, in the circumstances of that case, then the conclusion 
must surely be that the presumption, at least under those circum- 
stances, is irrefutable, at least so far as the Scottish courts are con- ° 
cerned, for it would surely be a very bold judge who assessed his 
ability to weigh oral circumstantial evidence as involving a margin 
of error at less than 1 in 100,000. 

It is on these grounds that we would submit that courts should 
regard blood-group evidence showing a positive exclusion of 
paternity as conclusive proof of the matter in hand. It must, 
however, be allowed that there is one feature of blood-group 
evidence which justifies a court in proceeding with caution in this 
matter. Blood-group evidence differs from most other forms of 
scientific evidence with which courts have to deal in that, if 
accepted, it disposes of the entire issue before the court. The issue 
before the court is simply whether a man can be held to be the 
father of a given child. Where blood-group evidence shows a 
positive exclusion then it disposes of the entire issue. The courts 
are doubtless justified in hesitating before abdicating their function 
to such an extent: hesitating, that is, until they are sure that the 
scientific claims are well founded. This natural caution doubtless 
justifies the attitude of the American courts in earlier years, but it 
is our submission that the time has long since passed when any 
reasonable doubt can be entertained regarding the reliability of 
such evidence, and it is surprising and disappointing to find that 
Scottish courts still find it necessary to regard such eviderfce as 
insufficient to rebut a presumption whose basis seems itself to be 
highly questionable. 

We turn finally to consider the problem of the power of a court 
to order the taking of blood tests. The power of a court to do so 
was decisively rejected in the recent Scottish case of Whitehal?P v. 
Whitehall ®* in which there was a petition for divorce on the ground 
of adultery, the husband alleging that the child to which his wife 
had given birth was the offspring of an adulterous union. The 
husband expressed his willingness to submit to blood tests but the 
wife refused to agree to such a course, so the husband enrolled a 
motion requesting the court to order the wife and her child to allow 
samples of their blood to be taken. The Lord Ordinary (Lord 
Wheatley) refused the motion, saying **: 

“ The obvious purpose of the proposal is to ordain the defender 
to make available to the pursuer evidence which might be 
favourable to the pursuer’s case and damaging to her own. 
If the blood tests disclosed that the pursuer was of the blood 
group consistent with him being the father of the child, it 
would go no further than establishing a negative fact, since 


82 Supra. 
33 At p. 253. 
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it would not preclude the possibility of another man of the 
same blood group being the father. On the other hand if the 
result of the tests was such as to exclude the pursuer as being 
the father of the child by grouping, it would be strongly argued 
that such evidence was formidable and weighty if not alto- 
gether conclusive in support of the pursuer’s case. In these 
circumstances the defender is being called upon to provide to 
the pursuer the basis of evidence from which he has nothing 
to lose and a great deal to gain, while she has nothing to gain 
and a great deal to lose. A motion to ordain a party to a 
cause to provide to the other side the basis of evidence of such 
a nature is one to which I would not give effect unless I was 
obliged to do so by the authority of principle or precedent. It 
seems to me that the proposal offends against all conceptions 
of justice and is contrary to the fundamental principles of our 
law.” 


Regarding the authorities, his lordship dismissed the views 
expressed in Walton * and Fraser 3 regarding the power of a court 
to order medical inspection, on the grounds that first, their propo- 
sitions related to actions for nullity, whilst in his lordship’s opinion 
“ the considerations which apply to such a type of action would 
not necessarily cover an action of divorce on the ground of 
adultery,” ** and secondly, that these opinions relied upon English 
authorities: ‘‘ and I am not satisfied that in such cases the Eng- 
lish procedure would necessarily commend itself to the Scottish 
courts,” 37 

His lordship further discounted a number of decisions which 
had heen cited to him as supporting the pursuer’s case. The first 
of these was A.B. or D. v. C.D. This was a petition for nullity 
on the ground of impotency, the defender at the time being insane. 
Lord Salvesen held that as the defender was insane, medical inspec- 
tion could only be held with the permission of the asylum doctor. 
His lordship continued, however: 


“ In England, for the law on this subject is substantially the 
same as our own, it seems to be the regular practice for the 
court to order a medical inspection of the defender and if 
necessary this order will be enforced; although where the 
defender, being sane, refuses to submit to such an inspection, 
such refusal may in such cases be regarded as sufficient 
corroboration of the pursuer’s evidence.” 


On this opinion Lord Wheatley, after emphasising that the issue in 
that case was one of nullity, commented ®°: 


“ Lord Salvesen, however, envisaged that the defender if sane 
might refuse to submit to such an inspection and expressed 


34 Husband and Wife (8rd ed., 1951) at p. 8. 

35 Husband and Wife, 2nd ed., Vol. 1, at p. 102. 
86 At p. 258. 

37 At p. 258. 

38 (1908) 15 8.L.T. 911, 

39 At p. 254. 
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views with regard to the evidential effect of such a refusal on 
which I should like to reserve my own opinion. Be that as it 
may, I cannot regard that case as an authority in support of 
the proposition now advanced in a different form of action, 
and even if it were, since it is not binding on me, I would not, 
be prepared to follow it in the present case.” 

The second case considered by Lord Wheatley was X. v. Y.*° 
which was an action of adherence and aliment in which Lord 
Ashmore granted an order for medical examination as to the issue 
of consummation. The defender, in his defence, had alleged non- 
consummation, whereupon the pursuer submitted herself to medical 
examination. The defender then moved that the court order the 
pursuer to submit to medical examination by his own doctor. It 
was this motion which was granted by Lord Ashmore. Lord 
Wheatley contended that this decision had probably proceeded on 
the basis of “ fairness.” He thus pointed out that, in that case, 
the pursuer had indicated that she was going to lead medical 
evidence and it was therefore only fair that the defender should 
have an equal opportunity of presenting medical evidence on the 
same point. His lordship continued **: 


‘ In the present case, if the defender had obtained blood 
samples of herself, the child and the pursuer and had intimated 
to him that she intended using the results of these tests in 
support of her case, then the argument of fairness might well 
have been invoked to support a motion such as is now before 
the court in order to give the pursuer an opportunity of 
adducing counter-evidence on that issue.” 
In so holding his lordship cited in support the earlier decision in 
Davidson v. Davidson ** in which expert evidence as to the state 
of a witness was rejected on the ground that she had been examined 
by one side only, the court being of the opinion that it had no 
power to order the witness to be inspected by the other side. 

It may be that there are intricacies of Scottish procedure which 
have escaped us, for Lord Wheatley’s views on the nature of 
medical inspection make strange reading. So fat as England is 
concerned it would appear to be true to say that where the court 
orders a medical inspection it is not generally for the purpose of 
balancing the medical evidence which has been called by the 
parties. The inspection is carried out by doctors appointed by the 
court rather than by those of one of the parties. 

His lordship’s views on the nature of a court order for medical 
inspection led him, nevertheless, into a strange interpretation of 
the situation before him for he argued, as we have seen, that if the 
defender had obtained blood samples of all three relevant persons 
the principle of “ fairness ”? might have justified the granting of an 


40 1922 §.L.T. 158. 
41 At p. 254. 
42 (1860) 22 D. 749. 
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order. If, however, the defender had had such blood samples 
tested the result would either have excluded the paternity of the 
pursuer, in which case she would presumably have not led the 
evidence, or it would not have excluded paternity, in which case, 
‘as Lord Wheatley himself remarked, she would have been unlikely 
to lead it on the ground that it merely established a negative fact. 
In either case, therefore, the defender would have been unlikely to 
lead the result of the tests. Even, however, supposing that the 
evidence was led it is difficult to see what purpose there would 
be in making an order on the basis of fairness. The blood groups 
of all three parties would be known and all that the pursuer could 
do, assuming that he had obtained his order, would be to send the 
blood samples to another laboratory with the remote hope that 
they might reach a different result. 

It seems reasonably clear, however, that the decision in 
Whitehall v. Whitehall turns upon questions of Scottish procedure 
which, in the opinion of Lord Wheatley, differing on this point 
from Lord Salvesen, does not necessarily correspond with the 
position in English law. It follows that the decision cannot be 
regarded as even possessing great persuasive authority so far as 
the English courts are concerned, and for the purpose of assessing 
the power of an English court to make an order for blood tests we 
must consider the position from the point of view of general 
principle. 

So far as English law is concerned it must be emphasised that 
the courts have always had power to order medical inspection of 
the parties in certain types of cases. This is clearly exemplified 
in the old writ de ventre inspiciendo by virtue of which the courts 
would order the inspection of a widow who claimed to be with 
child in order to guard the heir against supposititious births.*? 
In cases such as Ea p. Aiscough,** En p. Bellet*® and Re 
Blakemore +° the rigours of the earlier procedure were ameliorated 
but it never seems to have been doubted that the procedure was 
compulsory. As Wigmore has stated ‘7: 


“ The compulsory nature of this inspection was never doubted; 
and its firm place in our law is shown by the six centuries of 
time through which the employment of the writ persisted.” 


Again, it is clear that, in England at least, the court can order 
medical inspection in nullity cases involving impotence.*® It was 


43 This writ, it appears, was also known to Scottish law, although the point does 
not seem to have been brought to the attention of the court in Whstehall v. 
Whitehall; see Encyclopaedia of Scots Law, Vol. 9, at p. 201. 

44 (1781) 2 P. Wma. 601. 

45 (1786) 1 Cox Oh. 207. 

46 (1845) 14 L.J.Ch. 386. 

47 Evidence, Vol. VIII, § 2220, at p. 185. 

48 Whether this is so in Scottish law appears to be uncertain, Walton, op. cit. 
(at P- 8) points out that X. v. Y., supra, is the only reported instance in 
Scotland. 
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established in Intract v. Intract +° that the court has a discretion 
in the matter, but it seems never to have been doubted that the 
power to so order existed and could be exercised in appropriate 
cases. It also seems to be clear that refusal to obey an order for 
such inspection may be treated by the court as sufficient corrobora- * 
tion of the petitioner’s allegations.®° 

Cases such as the above establish the proposition that the 
English courts have the power, at least in some cases, to order 
medical inspection of the parties. It is quite true, of course, that 
in some cases the courts have refused to make such an order. Thus 
on the basis that the wording of the relevant statute did not cover 
such a contingency the court held, in Re Betts," that a bankrupt 
could not be ordered to undergo medica] examination for life 
insurance purposes. In Agnew v. Jobson"? it was held that, on a 
charge of concealment of birth, a magistrate has no power to order 
medical inspection of the female. Such cases, however, merely show 
that, in some cases, the power to order medical examination will not 
be exercised; what they do not show is that the power does not exist. 
The question is, therefore, simply whether paternity suits are 
appropriate cases for the exercise of this undoubted power. 

In Whitehall v. Whitehall Lord Wheatley held that, on principle 
and quite apart from questions of authority, such cases were not 
appropriate. His principal justification for taking this view 
appears to have been that the evidence might be efficacious **: 

“ The making available of a sample of Elaine’s [the child’s | 
blood might not only have the effect at the end of the day of 
leading the court to an inference of adultery on the part of the 
defender, but might also establish in due course the bastardy 
of Elaine herself.” 
To exclude evidence on the ground of its relevancy seems to be a 
rather new principle which, whatever the position in Scottish law, 
seems to find no place in the law of England. One may sufely 
comment, however, that the courts have reached an extraordinary 
position if evidence can really be excluded on this ground. 

Lord Wheatley also stressed the point that if the court ordered 
the taking of blood samples the evidence thus obtained might help 
the pursuer but could not assist the defender. Can this really be 
accepted as a justification for refusing to make an order? The 
court will order discovery of any material document, and the 
criterion of materiality as laid down in Compagnie Financière du 
Pacifique v. Peruvian Guano Co.” was that: 

“ Documents are material which it is not unreasonable to sup- 
pose may tend either to advance the case of the party seeking 
discovery or to damage the case of his adversary.” 
If, as thus appears, the court will order that such evidence be made 
49 [1933] P. 140. 50 See W. v. 8. [1905] P. 281. 


01 (1888) 18 App.Cas. 570. 52 (1877) 18 Cox C.C. 625. 
o3 At p. 3 (1882) 11 Q.B.D. 55. 
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available when in documentary form, why not when it is in some 
other form? If one party to an action can really refuse to make 
evidence available merely on the ground that it tends to support 
the other side, litigation will become an even more hazardous affair 
‘than it is at present. It is submitted that, whatever may be the 
position in the law of Scotland, there is no such general principle 
in English law. 

In the Inner House, further arguments were adduced in support 
of the refusal to grant the motion ordering blood samples to be 
taken. The Lord Justice-Clerk thus observed "*: 


“ The pursuer’s proposition has this corollary that the logical 
conclusion of the granting of such an order must be that the 
court is prepared to enforce it. Enforcement would mean the 
compulsory infliction of a surgical operation, a minor one no 
doubt, but nonetheless an invasion of the person of the wife; 
or, if the court were not prepared to go to that length it would 
have to regard her refusal as a contempt of court which would 
mean, if the court were really in earnest, keeping the wife in 
gaol till she thought better of her refusal.” 
Several points may be made in respect of this opinion. First, his 
lordship’s conclusion does not follow from his premise. The effect 
of a refusal to undergo medical examination in nullity cases turning 
on questions of consummation is simply that the court may treat 
the refusal as sufficient evidence of the fact in issue and base a 
decree on the refusal. The English courts do not see the necessity 
for either compulsorily examining such women or incarcerating 
them,,and there seems to be no logical reason why the Scottish 
courts should not be able to take the same view. 

The second point which arises out of the Lord Justice-Clerk’s 
opinion relates to his view that the operation involved would be 
an “ invasion of the person of the wife.” It is difficult to see just 
what such an expression means this side of rhetoric. The opera- 
tion of the writ de ventre inspiciendo also involves an “ invasion 
of the person of the wife”? but that does not appear to have 
deterred the courts. Such a view appears to be similar to the 
rather strange opinion which was actually sustained by an 
American court in Commonwealth v. Krutsick °° that to order 
blood samples to be taken would be to order the commission of an 
assault and battery. A battery is the application of force without 
lawful justification; what is lawfully ordered by a court can hardly 
be considered as illegal. The point at issue is whether courts 
possess the power to order such tests. If they possess the necessary 
power then the taking of the necessary blood samples cannot con- 
stitute a battery. Admittedly if they have not the necessary power 
to order such blood samples to be taken, then to order the taking 
of such samples would be to require the commission of a battery, 


55 At p. 258. 
56 30 A 2d 325 (1946); see also Bednank v. Bednarik, 16 A. 2d 80 (1940). 
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as in Agnew v. Jobson 5! which was quoted above, but the possible 
consequences of their not possessing the necessary power can hardly 
be used as an argument against their possession of that power. The 
argument of the court in Commonwealth v. Krutsick is the same 
as that which would hold that a court cannot lawfully order the’ 
execution of the death penalty because to do so would be to order 
the commission of murder. 

A second argument on which great stress was laid by their 
lordships in the Inner House was that since the child was not a 
party to the action, the court could not possibly have the power 
to order samples of her blood to be taken, and this point was 
related to the further point that there was nobody competent to 
consent, on behalf of the child, to such samples being taken. 

The question of consent may be dealt with fairly shortly, for 
in so far as the court has power to order such tests then questions 
of consent are irrelevant. The point at issue is whether the court 
has that power, and with respect to this point consent by or on 
behalf of the child is of no significance. The point that the child 
is not a party to the action seems also, with respect, to be of little 
significance, at least so far as English law is concerned. The 
courts have long had the power by subpoena duces tecum to order 
a stranger to the action to produce documents in his possession, 
and if a stranger can be ordered to produce documents, why should 
he not be ordered to produce other evidence in his possession? 
There seems, therefore, to be nothing in principle which renders 
the ordering of a person who is not a party to the action to make 
available blood samples in any way an objectionable procetlure.”® 
We would respectfully submit, therefore, that there is nothing in 
the arguments adduced in Whitehall v. Whitehall which could be 
regarded as of great weight so far as an English court is concerned, 
and we would further submit, therefore, that if and when the 
problem comes before an English court the decision in Whitéhall 
v. Whitehall should not be followed. 

It may be added that the American decisions reveal a con- 
troversy on this point, but that at least some courts hold that 
there exists an inherent power to order such tests. In State ew rel, 
Van Camp v. Welling °° the court observed: 


“ Ways and means for the ascertainment of truth are not 


57 Supra. 

58 In Beusohel v. Manowitz, 271 N.Y.S. 277; 272 N.Y.8. 165 (1984) reversal was 
ordered on the ground that the child was not a party to the action, but it was 
also held that the child’s welfare was not volved to the extent that the 
chancery jurisdiction of the court could be invoked: in Beach v. Beach, 114 F. 
2d 479 (1940) the court held that the child was a party to the action and that 
the results of the tests were as much for the benefit of the child as for the 
mother or putative father. 

58 8 Ohio Bupp. 883 (1986); see also State v. Damm, supra. Decisions denying 
such a power include Bednaiik v. Bednarik, supra; People ex rel. van Epps v. 
Doherty, 24 N.Y.S. 2d 821 (1941); Taylor v. Diamond, 269 N.Y.8. 799 (1934) 
and Commonwealth v. Morns, 22 P.D. & C. 111 (1984). 
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statical. The value of scientific research and the truth thus 
revealed ought to be available to the courts. If this be true, 
then the courts must have the power, soundly exercised, to 
bring the light of scientific research and knowledge to bear 
upon the issues of fact as a further aid in arriving at the truth 
and in doing complete justice. If this be unsound, then the 
courts in the application of the remedial law may fail to keep 
abreast of the march of progress, and thereby fail to command 
uniform confidence and respect. It is no answer to say that 
there is a lack of express authority unless we conceive that the 
law is static and lacks the merit of an expansive flexibility, 
both in respect to the recognition of rights and their invasion 
and in respect to the power of the court to discover and apply 
methods of ascertaining the truth whereby the remedy may be 
appropriate and coincide with justice.” 

In conclusion we may finally mention one argument against 
the power to order blood tests which has been canvassed in the 
American courts although it does not yet appear to have been 
raised in the United Kingdom. This argument is to the effect 
that to order such tests would be to infringe the rule against self- 
incrimination. The answer to this argument has been given by 
Wigmore ® who pointed out that the privilege against self- 
incrimination is only applicable where oral testimony is involved. 
Since the supplying of blood samples for testing does not involve 
the testimonial responsibility of the party concerned he cannot 
claim the privilege in this context. This appears to be the view 
followed in most American jurisdictions and represents, we must 
submit, the correct approach to this problem.™ 

We submit in conclusion, therefore, that the English courts 
possess the power, if they wish to exercise it, of ordering blood 
tests to be taken in appropriate cases. In Whitehall v. Whitehall °? 
the Lord Justice-Clerk stated that 


° © The most plausible way in which the argument for the 
pursuer can be put is to say that, owing to a new medical 
technique, evidence may be made available which will assist 
the court in discovering the truth. It is in the interest of 
justice that truth should be discovered; this method is scien- 
tific and objective and it is just obscurantism on the part of a 
court to refuse to avail itself of it.” 


Despite his lordship’s attempt to show that this view is not correct, 
nothing in the judgment which follows suggests any reason for 


60 Op. at. at p. 875. Earlier (at p. 874) he had observed: ‘' If an accused person 
were to refuse to be removed from the jail to the court room for trial, 
claiming that he was privileged not to expose his features to the witnesses for 
identification, it is not difficult to conceive the judicial reception which would 
be given to such a claim.” 

61 Dans v. State (1948) 57 A. 2d. In MoFarland v. U.S., 160 F. 2d 593 (1945), 
the court observed: ‘‘ Out of court as well as im court his body may be 
examined with or without his consent.’’ Cf. however, Bednarik v. Bednantk, 
supra. 

02 At p. 257. 
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supposing that this is not in fact the true position. The comment 
of Wigmore on the attitude of courts who refuse to order such 
tests is both savage and justified: it forms an appropriate conclu- 
sion to this paper °: 


“ How strange is this self-stultifying concession by a court 
of justice that it knows of no process to execute its powers for 
enforcing a conceded duty! Must there be a precise precedent 
for everything? Were the judges of Charles II or George WI, 
who themselves were but the followers of six centuries of royal 
judges, the generation last vested with authority to apply old 
principles in new forms? Nobody has been able to find any 
definite authority for the duces tecum form of subpoena; but 
the judges of 1808 were not moved by such trifling; such a 
power, they declared . . . is ‘ essential to the very existence 
and constitution of a court of common law.’ The mere phras- 
ing of an auxiliary writ is not to stand in the way of inherent 
powers. Is there any known precedent of a writ to a court 
bailiff ordering him to shut the doors to keep out an excessive 
throng, or to open the windows to let in fresh air? But no 
judge ever refrained from such orders because he had never 
seen such a form. The ordinary subpoena for a witness is of 
no avail when he is in prison; but the judges—somebody, 
sometime, no one knows who or when—varied the form of 
words and ordered the jailer ‘ habeas corpus ad testificandum.’ 
s They did not supinely sit and watch justice defrauded 
because the usual piece of parchment did not precisely fit the 
exigency. The courts can as well command a witness to let 
the jury, or qualified experts, inspect his premises, his chattels, 
or his person, as to produce his documents. It is not to be 
supposed that our courts will finally commit themselves to the 
denial of such a plain dictate of principle and common sense.” 


G. W. BARTHOLOMEW., * 


63 Op. cit. 
* n.80 (Econ.), LL.M.; Lecturer in Law in the University of Malaya, Singapore. 


COOK v. LEWIS RE-EXAMINED 


In Cook v. Lewis? a party consisting of A, B and C was grouse- 
shooting in the vicinity of Quinsam Lake on Vancouver Island. X, 
Y and Z made up another party which was similarly engaged. As A, 
B and C in line approached a clump of trees, Z, who saw them and 
anticipated danger to X, who was in that particular thicket, called 
out a warning. This warning was misunderstood by A, who thought 
that Z was referring to B’s dog, and B said that he did not hear 
it at all. Just then a covey of grouse flew up, both A and B fired, 
there was a scream from the thicket and X appeared. He had 
been shot in the face and eventually lost the sight of an eye. 

At the trial the jury, possibly because they misunderstood the 
direction of Wood J., the trial judge, found that neither A nor B 
had been negligent. The point hardly matters since in the outcome 
both appellate courts had little difficulty in deciding that the 
finding of the jury was perverse. There was then only one point 
of real difficulty: who did it? 

How the trial judge approached this problem has to be culled 
from the judgments of the appellate courts. Both A and B, of 
course, denied shooting X, but neither explained quite what 
happened. A said he took the bird which was nearest his side, 
and B said he took a bird straight ahead of him, but this was not 
apparently related to the relative positions of A, B and X which 
might have resolved the matter without undue difficulty. As it 
was Wood J. explained to the jury that the onus of proving negli- 
gence lay on X, and then gave the jury certain questions to answer. 
One of these questions was: 

“< Tf the plaintiff was shot by one of the defendants, are 
you able to decide which one? ”’ 
The jury said they were not, and Wood J. entered judgment for 
the defendants, A and B. 

The Court of Appeal for British Columbia ordered a new trial.? 
Delivering the judgment of the court Sidney Smith J.A. did not 
appear to consider the case unduly difficult. He thought that if 
the jury had been properly directed, viz., directed that as between 
A and B they had only to decide which one was the more likely to 
have shot X, they would have been able to resolve the matter on 
the available evidence. There are indications in the judgment that 
he himself was pretty sure which one it was, and he evidently did 
not consider that A and B were so placed that it was impossible 


1 [1950] 4 D.L.R. 186 (British Columbia C.A.); [1951] §8.C.R. 830 (Canadian 
Supreme Court). 
2 [1950] 4 D.L.R. 186. 
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to discriminate between them. Thus far the case is unremarkable, 
but the Supreme Court, presumably taking the view that the facts 
were not so clear cut as the Court of Appeal fancied, tackled the 
much more interesting and difficult problem of what was the solu- 
tion if, at the close of X’s case, it was impossible to decide, even 
on the balance of probabilities, whether A or B fired the shot. To 
do this the obvious solution which suggests itself is that A and B 
must be forced into the position where they have to fight out the 
issue of liability between them. The majority judgments in this 
case indicate that this can be done. The purpose of this article 
is to show that it cannot. 

The solution which appealed to Rand J. was to shift an evidential 
burden to A and B calling on each of them to exonerate himself 
if he could. It is well known that if a plaintiff has established a 
prima facie case of negligence an evidential burden may be placed 
on the defendant—res ipsa loquitur 3—but there was a real diffi- 
culty in harnessing this doctrine to the facts of Cook v. Lewis. 
Where res ipsa loquitur applies the plaintiff has shown, and it has 
always been assumed that he must show, that the defendant had 
control or management of the event. In Cook v. Lewis X had not 
reached this position since he could not show whether it was A or 
B who was in control. 

Perhaps surprisingly, there was little in the authorities to go on, 
so it is worth examining one English case, even though it was a 
criminal case, in which the point was squarely raised; a case which 
was not cited in Cook v. Lewis. In Richardson* A and B 
approached X in the street and in a manner which left X in no 
doubt as to their intentions asked him what money he had. X 
said that he had but twopence halfpenny, whereupon one said to 
the other, ‘‘ If he really has no more do not take that,” and turned 
to go away. The other, less generously inclined, stayed to rob X 
of this pittance. At the trial X could not say which one had made 
the statement, nor which one had robbed him. Deciding that the 
one who had desisted was not guilty of robbery, it was held that 
both must go free since guilt could not be established against 
either. Buller J. said: 

& It is like the Ipswich case, where five men were indicted 
for murder and it appeared, on a special verdict, that it was 
murder in one, but not in the other four; but it did not 
appear which of the five had given the blow which caused the 
death, and the court thereupon said, that as the man could 
not be clearly ascertained, all of them must be discharged.” 5 

This must, of course, be the inevitable result in a criminal case but 

it does not follow that the same result should be reached in a civil 

8 No comprehensive survey of this slippery doctrine will be attempted here. For 
the purpose of this article it is assumed that the doctrine does no more and no 
less than place an evidential burden on the defendant. 


4 (1785) 1 Leach 387; 168 E.R. 296. 
5 At p. 888. 
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case. Nevertheless it is unfortunate that Rand J. did not refer 
at all to the rule in criminal cases 7” in coming to his conclusion 
that in a civil case involving an identical point the rule did not 
apply. But Rand J. did have his reasons for coming to his conclu- 
sion. He felt that A and B were required to exonerate themselves 
if they could because what the guilty party, the one who had in 
fact injured X, had done was not only to have injured X but also, 

** in conjunction with circumstances which he must be held 
to contemplate, to have made more difficult if not impossible 
the means of proving the possible damaging results of his own 
act or the similar results of the act of another. He has 
violated not only the victim’s substantive right to security, 
but he has also culpably impaired the latter’s remedial right 
of establishing liability. By confusing his act with the environ- 
mental circumstances, he has, in effect, destroyed the victim’s 
power of proof.” 8 

Pausing there, two criticisms might be offered. It is difficult to see 
quite how it can be said that the plaintiff has a remedial right to 
the proof necessary to establish his case. It is a startling proposi- 
tion, if it is a fair inference from what Rand J. says, that nursing 
staff assisting at a negligently conducted operation may be called 
on for an explanation simply because, had they not been there, it 
would be so much the easier for the plaintiff to ascertain the negli- 
gent party.® Again, Rand J., with respect, seems to beg the 
question. It may be acceptable that the guilty party should have 
to exonerate himself because he has put X in this predicament, 
but at this stage it is not known who is the guilty party, and the 
principle, as it stands, cannot be applied to the innocent party.’° 
Rand J., however, meets this objection by saying that the inno- 
cent party is not really innocent anyway. True, the innocent party 
did not injure X, but by firing his gun in the particular circum- 
stances he was negligent in the sense that he was in breach of a 
duty owed to X even if he did not commit the tort of negligence, 
and thus says Rand J., 

‘© The onus attaches to culpability, and if both acts bear 
that taint, the onus or prima facie transmission of respon- 
sibility attaches to both, and the question of the sole 
responsibility of one is a matter between them.” 1 

6 Dr. R. M. Jackson states that ın bastardy proceedings the complainant may 
fail because she can show only that one ot two men must be the father of her 
child: Machinery of Justice, 2nd ed., p. 108, note 1. Bee also Dr. Glanville 
Williams, 4 Current Legal Problems, 170. No authority is cited by either and 
I have been unable to find any specific authority. , : 

7 The point had been taken; it 18 mentioned in the judgment delivered by 
Cartwright J. 

8 [1951] 8.C.R. at p. 832. an . 

9 If this is not a fair inference then the principle enunciated by Rand J. would 
seem to have no utility at all. 

10 The terms ‘‘ guilty party '’ and ‘‘ innocent party,” though somewhat inelegant, 
mean throughout this article the defendant who actually caused the harm and 


the one who did not, respectively. 
11 At p. 883. 
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If this is indeed so, and the onus can be shifted on this ground, 
it is difficult to see why Rand J. felt it necessary to make use of 
the other more elaborate, and more doubtful, argument at all. 

This second argument is apparently attractive and has found 
its supporters.!? Dr. Glanville Williams supports it * and would 
be prepared to take it even further. He says, 


“ The recognition of this principle is an important contri- 
bution both to the law of tort and the law of evidence. It 
makes a big exception to the rule, recognised by the judges, 
that where a plaintiff cannot establish which of two defendants 
did the damage he must generally fail. It seems that this rule 
now operates only where one defendant (but it cannot be said 
which) was wholly free from blame. One may, indeed, ques- 
tion whether the rule is a good one even when limited in this 
way. To deny a remedy means that justice is certainly not 
done, to give a remedy would mean a fifty per cent. possibility 
that justice is done.” * 


Not perhaps entirely unexpectedly, Lord Denning also supports 
the principle, and in Roe v. Minister of Health 1 he said, obiter, 


“ Tf an injured person shows that one or other or both of 
two persons injured him, but cannot say which of them it was, 
then he is not defeated altogether. He can call on each of 
them for an explanation.” 1° 


This, it might be noted, appears to favour 1’ the wider proposition 
contended for by Dr. Williams; there is no suggestion it should be 
shown that both defendants are in breach of duty towards the 
plaintiff in order to justify calling on them both for an explayation. 

Despite this strong support it is hard to see on what legal prin- 
ciple the evidential burden can shift to the defendants. There may 
be something to be said for doing this on the grounds of justice or 
fairness, but even that is debatable. It is suggested that it may 
be equally unfair that an innocent defendant, particularly if he is 
not even in breach of any duty of care, should be put to the 
trouble of proving the plaintiff’s case. If the justification given is 


12 Apart from the authorities cited in the text the decision is, or seems to be, 
supported by Street, Law of Torts, 2nd ed., 187n.; Winfield, Tort, 6th ed., by 
T. Hillis Lewis, 601; Salmond, Torts, 12th ed., by R. F. V. Heuston, 429; Hart 
and Honoré, Causation in the Law, 877; Prosser, Law of Torts, 2nd ed., 281; 
Fleming, Law of Torts, 295. 

13 In a comment on Cook v. Lewis in 31 Can.B.R. 8165. 

14 Op. crt. at p. 817. 15 [1954] 2 Q.B. 66. 

18 Loc. ct. at p. 82 This remark was clearly obtter since the ratto on this pomt 
was that the defendant was in any event vicariously liable for the acts of all 
the persons who might have been negligent, so here it was unnecessary to 
ascertain the actual wrongdoer had the court decided that someone was negli- 
gent. If one employer is in control the doctrine of res tpsa can always be 
invoked against him though it could not be invoked against his servants 
individually. Would it make any difference in cases of this kind if all the 
defendants were insured, though not employed by, the same msurance com- 
pany? Not as the law stands, but a very special exception for a case like this 
18 hardly objectionable in principle. 

17 There is another possible explanation of this dictum which is discussed below. 
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that the innocent defendant will be in a better position than the 
plaintiff to know what happened, it might be countered that the 
innocent defendant will be usually as much in the dark as the plain- 
tiff. Of course, the innocent defendant may know that he did not 
do it, but that does not mean that he is in the best position to 
prove that he did not do it. It seems quite likely, for example, 
that a doctor or nurse in an operating theatre may have as little 
idea how a swab or piece of tubing found its way into the plaintiff’s 
gut as the comatose plaintiff himself. Suppose, to take another 
example, that A and B live in adjoining houses abutting a highway 
and both own somewhat similar-looking Alsatian dogs. A and B 
fail to exercise any proper control over their dogs which frequently 
wander into the highway and are an obvious source of danger. On 
one occasion one of the dogs wanders into the road causing Y, a 
motorist, to swerve and run down X. Both X and Y see the dog 
return to the house of A or B, but are not sure which, nor can 
they subsequently identify the dog which caused the accident. 
There is now evidence that either A or B was negligent but if called 
upon for an explanation neither may be able to give one. If they 
were both out of town or in bed at the material time in the belief 
that their dogs were lying quietly in their kennels, they are in a 
much less fortunate position to prove what happened than either 
X or Y. 

It is suggested that in a situation of this nature X must fail 
because at the end of his case he has not established a prima facie 
case of negligence against either. The decision of Tucker J. in 
Morri v. Winsbury-White 18 supports this view. X had been 
operated upon by A and his subsequent treatment in hospital 
required the frequent insertion and removal of tubes in X’s body. 
After discharge from hospital X continued to suffer pain and it 
was discovered that a portion of tube had been left in K’s bladder. 
X relied on the principle of res ipsa loquitur on the basis that 
either A, or the persons for whom he was in law responsible, was 
prima facie negligent. Having decided that A was not liable for 
the negligence, if any, of the nursing staff, Tucker J. said that it 
was impossible to call the principle in aid— 


“ The whole case, as presented by the plaintiff, is that this 
tube got in, I do not know how, between November 27 and 
February 10, during the time when he was at the hospital, 
and while he was being dealt with and treated by numerous 
nurses and sisters, and two resident medical officers and being 
visited occasionally by the defendant. He was by no manner 


18 [1987] 4 All E.R. 494. If these facts arose today it is thought that the 
plaintiff would succeed in view of Roe v. Mintster of Health so long as he 
could show that someone was negligent. However, the reasoning of Tucker J. 
is unaffected by this because a different system prevailed in 1984. Cf. the 
judgment of McNair J. ın Roe v. Minsster of Health [1954] 2 Q.B. 67, 
especially at 69. 
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of means in the control or charge or power of the defendant 
throughout the whole period, and I think, the doctrine of res 
ipsa loquitur is quite inapplicable to the facts in this case. I 
think that it is the plaintiff’s duty in the ordinary way, before 
he can succeed in this action, to establish by evidence, either 
out of the mouths of the witnesses that he has himself called 
or by the witnesses called for the defendant, that the defendant 
has been guilty of some act of negligence, ‘personally guilty of 
some act of negligence, which resulted in the presence of this 
tube in the plaintiff’s bladder.”’ 1° 
Again, it seems to be tacitly assumed in the judgments of the 
Court of Appeal in Baker v. Market Harborough Industrial Co- 
operative Society, Ltd., that if at the end of his case X has failed 
to show which of two defendants was negligent then he fails. This 
last case has other important aspects which bear upon this problem 
and will be dealt with below. 


There is, nevertheless, a distinction between Morris v. 
Winsbury-White, or the illustration concerning the dogs, and the 
situation in Cook v. Lewis. In Cook v. Lewis the innocent defen- 
dant was, or was assumed to be, in breach of a duty of care, 
whereas in Morris v. Winsbury-White there was no evidence that 
all the doctors and nurses were in breach of their duty to take care. 
To go back to the dog illustration, the analogy to Cook v. Lewis 
would be complete if it were further supposed that at the time of the 
accident both dogs were running wild on the highway. It is still 
known that only one dog caused the accident because the other 
dog was, let us suppose, running around on the highway fifty, yards 
farther on.*? It might be argued that it was now known that both 
the dog owners, A and B, were in breach of their duty to road 
users to take care, and this sufficiently distinguished it to justify 
placing an evidential burden on A and B. This aspect of the 
problem is more conveniently considered below. 


Another point which arises out of Cook v. Lewis and Morris v. 
Winsbury-W hite is that in the former it was a choice between two: 
in the latter between many more. Supposing that the principle 
applies at all, is there an upper limit on the number of defendants 
against whom it may be invoked? On this view the two cases 
might be reconciled. There are few suggestions that it might apply 
where there are more than two defendants, so it is worth examining 
the decision of the California District Court of Appeal in Ybarra v. 
Spangard ®* where the problem arose. Here X awoke after an 
operation, involving the removal of his appendix, with a sharp 


19 At p. 499. 

20 1963) 1 W.L.R. 1472. 

21 The situation would be quite different if the dogs were acting in concert. See 
Arneil v. Paterson [1981] A.C. 560 (H.L.). 

22 208 P. 2d 445 (1044); for an account of this case and some acute criticism see 
aes Beavey, “ Res ipsa loquitur: Tabula in Naufragio,” 68 Harv.L.R. 
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pain between his neck and right shoulder which was shown to be 
caused by a strain or pressure applied at this point. The trouble 
did not respond to treatment and the muscle of the right shoulder 
began to waste away. X brought his action against A, B and C, 
three doctors engaged in the operation, D, the doctor who owned 
and managed the hospital, and E and F, two nurses also engaged 
in the operation. All that X could show was that he had not 
suffered any pain at this point before he entered the theatre, and 
that as he was laid on the operating table he felt two hard objects 
pressing into his back just below the neck. At the trial none of 
the defendants offered any evidence and X was non-suited by the 
trial judge. The Court of Appeal, however, ordered a new trial, 
holding that res ipsa loquitur applied so that those defendants who 
had any control over X’s body or the instrumentalities which may 
have caused the injury were called upon to meet the inference of 
negligence and give an explanation of their conduct.™ 


On one view this brave attempt to do justice is commendable. 
After all, as the court pointed out, a person on an operating table 
is in a somewhat invidious position when it comes to showing what 
happened to him when he was unconscious. On a rational view it 
is difficult to accept that the problem of proof can be resolved by 
this device. As Professor Seavey says, 


**To extend the doctrine [of res ipsa loquitur] to a situa- 
tion where a series of people are seriatim in control or in 
partial control of the plaintiff or his things and where the 
injury may have occurred by the act of any one of them 
unobserved by the others is using the doctrine to accomplish 
a result without reference to the reasons for it or to its 
limitations.’ 4 


It is thought that it is very difficult to resist this conclusion, since 
if the evidential burden were shifted in this fashion it would involve 
a radical departure from common law modes of proof. Even so, 
Professor Seavey appears to approve of utilising the principle of 
res ipsa loquitur when it can be shown that all the defendants were 
in breach of their duty to take care, and supports Summers v. 
Tice, an American case on all fours with Cook v. Lewis, where 
the choice was again which of two defendants was liable. 


It is now appropriate to examine the judgment of Cartwright, 
Estey and Fauteux JJ., delivered by Cartwright J. and given in 
X’s favour in Cook v. Lewis. They appeared to see a further 
problem which was unresolved by Rand J., viz., even supposing 


23 The case was decided by the C.A. on this basis only. Whether D, as the 
hospital authority, was vicariously liable for any negligence on the part of A, 
B, Č, H and F was not discussed, nor apparently raised. 

24 63 Harv.L.R. 646. 

25 § A.L. R. 2d 91 (1948); Smith and Prosser, Cases and Materials on Torts, 
421. 
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that A and B were called upon for an explanation,?® what hap- 
pened if this resulted in a further impasse in that the jury could 
still not decide which of the two was the more likely to have 
caused the injury? It may be that A and B are unable or 
unwilling 27 to exculpate themselves. Their cases may rest on a 
simple denial of liability, and if their credibility remains unshaken 
the problem is unresolved. There are now only two possible 
solutions: to hold both or to hold neither liable. 

The former was preferred in Ybarra v. Spangard. At the 
second trial all that each of the defendants was able to say was 
that he did not do it and he did not know who did. The trial 
judge thereupon found against all the defendants and in this he 
was upheld by the Court of Appeal. Similarly in Cook v. Lewis 
Cartwright, Estey and Fauteux JJ. did not shrink from this 
conclusion. In so doing, they adopted the following statement 
from an American case, 


“ We think that . . . each is liable for the resulting injury 
to the [plaintiff], although no one can say definitely who 
actually shot him. To hold otherwise would be to exonerate 
both from liability, although each was negligent, and the 
injury resulted from such negligence.” 28 


This is a bold way to resolve the problem. It has two advan- 
tages in giving the plaintiff a remedy and making sure that the 
guilty party pays something for the injury which he has caused.?? 
It has, however, the serious disadvantage that it involves an inno- 
cent party in the payment of damages when he has committed no 
tort. Here, again, there are two situations which must be treated 
separately. 


26 There is nothing in the judgment of Cartwright J. which clearly indicates that 
an evidential burden would shift. In fact precisely the opposite was inferred. 
but ıt was said that ıt was possible to hold A and B ligble. In the event it 
would seem to be a six or two threes so far as A and B are concerned bechuse 
in the absence of an explanation they are both going to be held hable. 

27 It 18 obviously very much in the interests of A and B to call no evidence and 
simply submit no case. 

28 Oliver v Miles 144 Miss. 852 (1926). It seems from the judgment in Summers 
v. Tice that the hunters in Olsver v. Miles were held to be joint tortfeasors. 
This was not the ratto of Cook v. Lewts which more nearly parallels that of 
Summers v. Tice. 

29 In Summers v. Tice the court said that the wrongdoers are ın no position to 
complam of uncertainty. The same sort of argument would be used by Dr. 
R. M. Jackson and Dr. Glanville Williams to justify making both A and B 
contribute to the upkeep of a bastard when it is known that one of them is the 
father (see note 6, supra). It is mteresting to note that this was the course 
adopted in the U.S.S.R. but it proved to be defective because none of the 
‘‘ fathers ° felt wholly responsible. Hence the law was changed ın 1926 to 
require the courts to select one person only as father. In L. v. Vinogradov 
and Lebleu, No. 358 (1980) 10 Bud. Prak. RSFSR 19, X, during a drinking 
party at a friend's home, had sexual intercourse with A and, immediately 
thereafter, with B. X was unable to prove whether A or B was the father. 
The trial court, apparently acting on no other basis but that he was the first 
in time, declared A to be the father. The Supreme Court refused to interfere 
unless A could prove that he was not the father. See Hazard, Law and Soctal 
Change in the U.S.S.R., 250. 
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1. Where it is known that some one of the defendants is entirely 
innocent, i.e., not even in breach of any duty to take care. 


An illustration of this is provided by the case supposed where 
the dog causes the accident on the highway and only one dog was 
seen to be on the highway at the material time. It was also 
inevitably the case in Ybarra v. Spangard because it could not be 
reasonably inferred that all six defendants were in breach of their 
duty to take care. Here it is submitted that to hold all the 
defendants liable because the actual wrongdoer is unknown would 
be little short of monstrous. It involves saying that an entirely 
innocent defendant can be made liable in damages because, through 
the existence of circumstances over which he has no control, except 
perhaps intermittently, he is at the scene of the commission of a 
tort by some person or persons unknown. It involves saying that 
because the defendant cannot prove his innocence, his guilt is to 
be assumed, and that is clearly wrong. For this reason the broad 
proposition sought for by Dr. Williams, and apparently also by 
Lord Denning, cannot be supported. It was accepted by Smith J.A. 
in Cook v. Lewis as self-evident that if the jury found that the 
defendant who did not shoot X was shooting “‘ in the clear ” 8° so 
as to be acting in a perfectly prudent and careful manner then 
both defendants could not be made liable if the jury was unable to 
decide which one. 


2. Where it is known that some one of the defendants did not 
cause the injury, but it is shown that all the defendants were in 
breach of a duty to take care. 


The “ guilt ” or ‘ fault ° or “ blameworthiness ” of the inno- 
cent defendant here lends colour to the view that he can, in 
fairness, be called upon to pay damages along with the guilty 
defendant. This same argument, as has been shown, has also been 
used to justify placing an evidential burden on A and B to excul- 
pate themselves. At whichever stage it is used it is suggested that 
it gives rise to much the same sort of difficulty and it is therefore 
convenient to deal with the whole argument at this point. 

Whether the ‘‘ fault °? of the innocent party is used to justify 
shifting the evidential burden or to hold both defendants liable in 
the absence of exculpation by one, there is a superficial attractive- 
ness in it. In Cook v. Lewis it would ensure that X got some 
compensation for his dreadful injury, and not be robbed of this 
by a fortuitous, and unfortunate, combination of circumstances, by 
no more than a twist of fate. To deny a remedy to X, as Dr. 
Glanville Williams points out, means that justice is certainly not 
done: to give a remedy would mean a 50 per cent. possibility 
that justice is done. Well, of course, it is hard on X if he is denied 
a remedy, but in fact it is no more hard on X to deny him a remedy 


30 [1950] 4 D.L.R. 188. 
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here than to deny him a remedy when he has been injured on the 
road by a hit-and-run driver who cannot afterwards be traced. In 
both cases X has a right without a remedy; in both cases the 
reason for this is the same—he cannot show who injured him. In 
the one case he comes much nearer to proving it than the other, 
but surely his remedy depends not on how near he comes to proving 
his case but whether he has actually proved his case? Once admit 
that X may have a remedy if he comes fairly near to proving his 
case and it becomes hard to say how near he must come: at 
present the line is fixed, certain and just—the plaintiff must prove 
that it is more probable than not.** 

In so far as it is said to be fair to make an innocent defendant 
liable, on the ground that he is in breach of duty towards X, this 
seems to involve a misuse of the term “‘ duty ” and also the very 
negation of the ordinary principles of causation. It is a misuse of 
the term ‘‘ duty ” because being in breach of duty in this sense 
is no wrong to X. ‘“‘ Duty ” is a word which is capable of having 
several meanings. Most commonly, perhaps, it means an obliga- 
tion to respect a right and here the breach of the duty incurs 
liability for the wrongdoer. In the law of tort, and particularly in 
the tort of negligence, however, “‘ duty,” or more properly “* duty 
of care,” is not used in this sense. It is used to prescribe the 
limits within which a wrong may be committed and is determined 
by various social, economic or historical factors. The breach of 
the duty to take care is thus no wrong to anyone: it is merely 
an antecedent condition to the commission of a wrong.** A simple 
illustration of the difference between these two senses in which the 
term ‘* duty ” is used is provided where A carelessly overtakes in 
his car on the brow of a hill. Here A may be convicted of careless 
driving because he is in breach of his duty to respect section 12 of 
the Road Traffic Act, 1980; at the very moment he drives care- 
lessly A incurs a liability to punishment—nothing further * is 
required. But in this very same situation A incurs no sort of civil 
liability whatever to other road users whose safety he may have 
endangered. To them A owes nothing unless and until he causes 
some real injury to their persons or property. To say that A is in 
breach of his duty to take care only tells us that A might have 
incurred a liability had he injured someone: that alone shows the 
31 This need not be impossmble ae the plaintiff, and the court can, by le, Mel 

means, go a long wey to hel Beokett v. Newalls Insulation Co. 

and Another [1958] 1 a 250, the C.A., reversing the trial judge, rie 

the inference that A athe than B had been ‘neghgent on the barest possible 

inferences. 

32 The legal duty in the strict sense of Hohfeld’s analysis in the tort of negligence 
is the duty not to injure the plaintiff, and thus not to infringe the plamtiff’s 
correlative right to security for his person. ‘‘ Duty of care”’ aioe not have as 
its correlative any such strict right because infringement of this so-called mght 
does not give rise to a claim. See Hohfeld, Fundamental Legal Conceptions, 85 
et 369., and especially at p. 38: ‘‘If ... we should seek a synonym | for the 


term ‘ right ' in this limited and proper meaning, perhaps the word ‘claim’ 
would prove the best.” 
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breach of duty itself involved A in no liability whatever. The 
injury lies in the actual negligent invasion of the plaintiff’s person 
or property; to put it shortly: the injury lies in the damage.®* 

Even so it is perhaps still tempting to brand the defendant’s 
conduct as wrongful where he is in breach of a duty to take care. 
The very word ‘ wrongful ”—which is commonly used—is signifi- 
cantly telling, because it is a tacit admission that the conduct of 
the defendant is not tortious. 

From this it must be concluded that a defendant can only be 
liable where he is shown on the balance of probabilities to have 
caused the damage. In Cook v. Lewis, and the other similar situa- 
tions, this requirement was patently absent. Unless it can be shown 
that the defendant caused the damage he has not been shown to 
have committed any tort, and if he is not shown to have committed 
any tort the plaintiff fails.*4 

Finally, some mention must be made of two ways in which the 
problem posed by Cook v. Lewis can be restricted so that it must 
arise very rarely. 

The first is where it is possible to hold that both or all the 
defendants are joint tortfeasors. Here it is unnecessary to select 
the hand which struck the blow and the plaintiff’s remedy is 
assured. In Cook v. Lewis none of the judges felt that it could be 
said that A and B were joint tortfeasors, since, as Cartwright J. said, 

“ To do so would bring about the result that every member 
of a party going out together, with a lawful common object, 
social or sporting, which could be carried out without negli- 
gence, would be vicariously liable for the negligence of any 
member of the party.” 

On the similar facts of Summers v. Tice the Supreme Court of 
California seems at times to toy with the notion that the hunters 
could be joint tortfeasors but the ratio of this case appears to be 
the same as that of Cook v. Lewis. In cases of this kind it is 
tempting to strain the notion of joint tortfeasors as far as possible 
and so obviate the problem but there are obvious limits to what 
can be done in this way and it is clear that it cannot dismiss the 
problem altogether.*5 

The second is where it is possible to find that both or all of the 
defendants were several concurrent tortfeasors.2* Here A and B 
88 George Monroe, Lid. v. The American Cyanamid and Chemical Corporation 

[1944] 1 All E.R. 886 is some authonty against this but different considera- 

tions applied here and, anyway, 1t has been subjected to criticism on this point 

in, ¢.g., Dicey, Conflict of Laws, Tth ed., 968; Cheshire, Private International 

Law, 4th ed., 269. 

34 This is really the point which Locke J. makes in his dissent in Cook v. Lewis, 
unfortunately, pera pe. all too briefly. 

35 The third ratio given in the headnote to Brook v. Bool [1928] 2 K.B. 578 goes 
some way to meeting Cook v. Lewts but not far enough. 

86 The expression is borrowed from Street, Law of Torts, 2nd ed., 495, where 
several concurrent tortfeasors are defied as ‘‘ those whose acts combine to 


produce the same damage.” By and large this class is treated in the same way 
as joint tortfeasors. 
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are both liable if, on the balance of probabilities, it can be said 
that the acts of both contributed to the injury. This could not be 
done in Cook v. Lewis because it was known that the acts of one 
did not cause any injury at all, but the facts of Cook v. Lewis do 
not have to be altered very much to bring them within this cate- 
gory. If there was proof that both A and B fired towards X and 
X received two wounds, say in the face and chest, then the proba- 
bility is that both injured X even though it is on the cards that 
both wounds might have been caused by shot from the one gun.” 
A good illustration of this is Baker v. Market Harborough Co-opera- 
tive Society, Ltd. A motor-lorry, driven by A, collided with an 
Austin van, driven by B, when both were travelling towards each 
other on a straight road, during the hours of darkness. Both A 
and B were killed and the evidence of the witnesses and the police, 
who took various measurements after the accident, was not very 
satisfactory. There was some evidence that the offside wheels of 
B’s van were over the cat’s eyes which marked the centre of the 
road, but this evidence was not really compelling. Claims arising 
out of this collision were brought by A’s wife against B’s employers 
and by B’s wife against A’s employers. The former was heard by 
Ormerod J., who felt it impossible to say whether B had been 
negligent or not and so he entered judgment for the defendants. 
The latter claim was heard by Sellers J., who, accepting the same 
facts as Ormerod J., drew the inference that both A and B were 
negligent and apportioned the blame equally between A and B. 
The inference drawn by Sellers J. was the one preferred by the 
Court of Appeal. A 

Somervell L.J. agreed with Sellers J. because he took the view 
that the only reliable evidence was that A and B bad collided on 
a straight road, and the only reasonable inference from this was 
that both drivers were committing the same acts of negligence, 
viz., failing to keep a proper lookout, hugging the centre of the 
road and failing to take any evading action, and were therefore 
equally to blame. But there seems little doubt that if the 
inference had been that only one of the drivers had been negligent, 
and it was impossible to say which, then Somervell L.J. would 
have held that the plaintiff failed. He said, 


37 See Beecham v. Henderson [1951] 1 D.L.R. 628. 

88 [1958] 1 W.L.R. 1472. See also Bray v. Palmer [1953] 2 All E.R. 1449; 
France v. Parkinson [1964] 1 All E.R. 789. The line between these cases, 
where an inference of negligence can be drawn against all defendants, and 
those cases where an inference cannot be drawn against any defendant (¢.g., 
Wakelin v London £ S.W. Ry. (1886) 12 App.Cas. 41) 1s no more than a hair's 
breadth at times. Ses, 6.g., Salt v. Imperial Chemical Industries and Another 
(1958) The Times, January 31. It is a pity there is no fuller report of this 
case since all the facta are of great significance. This case did not raise the 
issue of negligence in one or other of the defendants because there was no 
sufficient evidence that anyone had been negligent. 
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“It is, of course, possible that a plaintiff injured by 
negligence may fail because he is unable to establish whether 
the negligence was A’s or B’s.” 

Denning L.J. would have held both A and B equally to blame 
even supposing that B, the van-driver, was over the centre of the 
road, because, he felt, if this clearly showed B to be negligent it 
did not mean that A was not. If A had seen, as he ought to have 
seen, that B was over the centre of the road he ought to have 
taken avoiding action and there was no evidence that he did, so 
there was still an inference of negligence against A. It is this case 
which the learned judge cited in Roe v. Minister of Health to 
support the proposition given above. Indeed, very much the same 
language was used in the Baker case when he said: 


“ On proof of the collision in the centre of the road, the 
natural inference would be that one or other or both were to 
blame. If there was no other evidence given in the case, 
because both drivers were killed, would the court, simply 
because it could not say whether it was only one vehicle to 
blame or both of them, refuse to give [a passenger in one of 
the vehicles] compensation? The practice of the courts is to 
the contrary. Every day, proof of the collision is held to be 
sufficient to call on the two defendants for an answer. Never 
do they both escape liability. One or other is held to blame, 
and sometimes both. If each of the drivers were alive and 
neither chose to give evidence, the court would unhesitatingly 
hold that both were to blame.” 3° 

Nevertheless, it is respectfully suggested, there is a clear difference 
between the situation which arose in the Baker case and the one 
which Denning L.J. predicated in Roe v. Minister of Health. In 
the former it was a probable inference that both defendants were to 
blame, in the latter that one only was to blame. That there is a 
significant distinction between these two situations was recognised 
by Denning L.J. himself in the Baker case when he said, 


“ It is very different from a case where one or other only 
is to blame, but clearly not both.” 

It may be that in Roe v. Minister of Health Denning L.J. thought 
that there was an inference of negligence against all the defendants 
in the handling of the ampoules, i.e., each and everyone had con- 
tributed to the cracking of the ampoules; in which case all would 
be concurrent tortfeasors and all liable to the plaintiff. If this is 
so then what he said can be squared with the Baker case, and 
there is nothing untoward about it. This does not appear very 


39 At p. 1476. Even in this form it is thought that Denning L.J. goes too far, 
though Somervell L.J. supports this to the extent of saying (at p. 1475), "If 
[the plaintıff’s] difficulties are due to any failure of A or B or both to call 
available evidence, adverse inferences may be drawn.'’ It seems curious that 
because the defendants, in effect, submit no case, a perfectly legitimate step to 
take, this very fact is an item of evidence which can be used to draw adverse 
inferences against them. 
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likely, however, when the facts of Roe v. Minister of Health are 
examined, since it is difficult to see how it could be said that it was 
more probable than not that all the defendants were negligent. It 
seems, therefore, that Denning L.J. sought to extend the principle 
of the Baker case in Roe v. Minister of Health and the extension 
cannot be supported. 

So the conclusion must be that unless all the defendants are 
joint, or several concurrent, tortfeasors the plaintiff must fail if 
from a number of defendants he cannot put his finger on the tort- 
feasor even though it is proved that the tortfeasor must be one of 
them. It is thought that this conclusion is not only the inevitable 
conclusion in law but also the conclusion which is required by good 
sense. The quarrel with Cook v. Lewis is not on the narrow 
ground that it creates an anomalous exception to the ordinary 
modes of proof, but on the broader ground that it fails to give to 
the interests of the defendant the same consideration which it 
readily accords the plaintiff. 

T. Brian Hocan.* 


* Lecturer in Law, University of Nottingham. 


THE DEVELOPMENT OF THE LAW OF 
TORTS IN ISRAEL 


I 


ARTICLE 46 of the Palestine Order in Council provides that the 
jurisdiction of the civil courts shall be exercised in conformity with 
the Ottoman law in force in Palestine on November 1, 1914, and 
such later Ottoman laws as have been or may be declared to be in 
force by public notice, and such Orders in Council, Ordinances and 
regulations as are in force in Palestine, or may hereafter be applied 
or enacted; and subject thereto, and so far as the same shall not 
extend or apply, shall be exercised in conformity with the sub- 
stance of the common law, and the doctrines of equity in force in 
England, provided always that the said common law and doctrines 
of equity shall be in force so far only as the circumstances of 
Palestine and its inhabitants permit and subject to such qualifica- 
tion as local circumstances render necessary. 

The said article of the Palestine Order in Council formed at the 
time of the Mandate the basis of the jurisdiction of the courts, as 
far as the Jaw of torts was concerned. During the twenty-eight 
years of the Mandate, the law of torts developed slowly, if at all, 
and this was due to various factors. The Ottoman law, as far as 
it appRed to Palestine and its inhabitants, made very little provi- 
sion for compensation for injuries to the person, and the Supreme 
Court of Palestine hesitated to introduce the English law of torts 
into Palestine by way of article 46 of the Palestine Order in 
Council. This state of affairs resulted in a deplorable situation. 
In Civil Appeal 88/801 the Acting Chief Justice summarised the 
facts of the case before the court as follows: 

“ The Municipality of Haifa had dug a trench or ditch in 
a public road, had left it unprotected and unguarded and a 
certain Dr. Caesar Khoury whilst using the said public road 
had unwittingly fallen into the same, thereby fracturing his 
right shoulder-blade.”’ 

The learned judge continued: 

“ the question for this court to decide is the measure of 
damages, if any, respondent is entitled to, and unfortunately 
for this purpose the Mejelle, as might be expected from a body 
of law created to meet the needs of an agricultural community, 
devotes considerable space to the subject of damages done by 
animals, but in the main is silent with regard to injuries caused 
to the person.” 


1 Rotenberg Collection of Judgments, Vol. IIT, p. 1848. 
B45 
Vor. 24 18 
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The learned judge then proceeded to quote Civil Appeal No. 2 of 
1927, Rosenberg v. Zaidan,? where the appellant claimed “ the 
amount of medical treatment he had undergone in consequence of 
the respondent having knocked him down whilst riding and in 
charge of a motorcar.” The court in that case had held: 


“Tt was clear that apart from any criminal responsibility and 
putting aside the special case of compensation for homicide or 
injury to a member there is in general a civil liability to make 
good any damage caused which liability may, however, be 
prevented from arising by the special circumstances of the 
case. 


The learned judge commented: ‘ With this judgment I cannot 
altogether agree and am of opinion that the Mejelle does not in fact 
deal with injuries to the person. . .. ° Frumkin J., whilst agree- 
ing with the judgment of the Acting Chief Justice, pointed out: 


‘* AJI the articles in the book of destruction are dead silent in 
regard to any damage or injury caused to the person. Bearing 
in mind the scrupulous care which the draftsmen of the Mejelle 
have displayed in framing the articles, it can hardly be 
assumed that the omission of reference to injuries to the person 
is only the result of an oversight or unthoughtfulness. .. . 
Now when we come back to the case before us, we find that it 
is not an application for diyet (blood money) or compensation 
in lieu of diyet, indeed it is not a case in which such an 
application could be made and maintained under the law of 
Palestine. The only law in favour of Dr. Khoury is article 188 
of the Penal Code entitling him to claim surgical expenses from 
the Haifa Municipality....” * 

The introduction of the English common law of torts was 
rejected by the Supreme Court of Palestine in Civil Appeal No. 
118/40, Sherman and Another v. Danowitz* (against the vote of 
Frumkin J.). Copland J., with whom Khayat J. concurred, held: 


‘“‘ This appeal raises the question whether the English com- 
mon law can be applied in cases such as this of damage to the 
person through negligence. There have been several cases in 
the lower courts of this country, where it has been held that 
the law of torts is applicable in this country under the provi- 
sion of article 46 of the Order in Council, but there has hitherto 
been no definite judgment of this court to this effect. In 
Attorney-General v. Blam, C.A. 18/89,* the point was raised, 
but the Chief Justice held that on the facts of that case it was 
unnecessary to consider it, since the act of negligence alleged 
was failure to erect gates at a railway level crossing and since 
the obligation to erect gates was in England a statutory one, 
no question of the common law arose, and the other judges 
concurred. Again in Georg Jacobovitz Building Ltd. and 
Others v. Jawittz, C.A. 62/40, which was a case of libel, the 


3 Rotenberg, Vol. III at p. 1887. 
3 Current Law Reports, Vol. 8, p. 17; see also p. 348, post 
4 Palestine Law Reports, 247. 
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District Court had held that since there was no civil remedy for 
libel in Palestine the English law could be imposed, but no 
argument on the point was addressed to this court, so this case 
cannot be an authority on the subject, since this court 
expressed no opinion on this point. It is common ground that 
the Mejelle provides no remedy for injuries to the person, the 
reason possibly being that the Ottoman Criminal Code con- 
tained certain provisions dealing with cases of compensation 
where a person was injured. These provisions have now been 
repealed, and the only provisions now are, first section 48 of 
the Criminal Code, which allows a criminal court to award 
compensation up to £1100 where a person has been injured 
as the result of an act for which the perpetrator has been 
convicted. 


“ The respondent’s case rests, therefore, entirely on 
whether the English law can be imported, and that depends on 
the applicability of article 46 of the Order in Council. 


“ Now what is the common law? In the sense in which it 
is used in the Order in Council it means, I think, customary 
law as opposed to statute law, and it includes rules of law 
derived from decided cases and other authorities—see Odgers 
on the Common Law, Vol. 1, p. 1. What is this custom 
law? It is the law founded on the customs and habits of the 
English people, developed and extended over many genera- 
tions, but all the time based on their customs and their habits. 
And the customs and habits, mode of life, mode of thought 
and character of the English people are very different from 
those of the inhabitants of Palestine. This in itself would 
make it difficult to apply the English law of torts in its entirety 
to this country. It would be a grave injustice to force on 
another country a customary law which is founded on the 
totally different customs and habits of a totally different race. 
But there is another and a graver objection, to my mind, and 
that is that hardly anyone in this country knows what the 
common law is. 


“ The law of torts is contained in various textbooks, and 
in hundreds of decided cases, which the large majority of the 
Pore in this country cannot even read, because they are in 

nglish, and the same applies to a considerable number of the 
judges and magistrates, who would be called upon to enforce and 
apply it. It is not right or possible in my opinion to create a 
liability which may affect a large proportion of the population, 
when that population has no means of knowing what the 
extent of that liability is. It is a fundamental principle that 
people must have an opportunity of knowing what the law is. 
Again, the English law of torts has been largely amended by 
statute—if the courts of this country were therefore to enforce 
it, we should have to apply only the common law, since we 
cannot apply any statutory amendments—in other words we 
should apply, in its original customary form, a law which has 
been found unsatisfactory in certain respects in England— 
another injustice.” 
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This judgment was referred to in a notice published by the 
Government of Palestine in the Palestine Gazette of December 28, 
1944, as the reason for publishing on January 29, 1942, in the 
Palestine Gazette No. 1165 a draft Civil Wrongs Ordinance. With 
this Ordinance we are dealing below. Before this Ordinance in its 
final form came into force, the Supreme Court of Palestine changed 
its mind in Civil Appeal No. 29/47, The London Society for 
Promoting Christianity among the Jews, and Others v. Lionel 
Alexander William Orr and Others.’ The action arose out of 
serious and permanent physical injuries suffered by the daughter of 
the respondent, a British judge, residing in Palestine when, as a 
new-born baby, she was under the care of the appellant society in 
its hospital in Jerusalem. 

The Court of Appeal unhesitatingly and unanimously reversed 
its position. In dealing with the previous judgment given by the 
Supreme Court of Palestine the learned judge held: 

“ In Civil Appeal 118/40 ° the court by a majority decision 
were of the opinion that it would be a grave injustice to force 
on Palestine the common law of England which Mr. Justice 
Copland, who presided in that case, designated as a customary 
law founded on totally different customs and habits of a totally 
different race. 

“ The general principle embodied in this decision would 
appear to have been questioned in a later case.” Moreover, 
since Civil Appeal 118/40 was decided the Privy Council 
delivered judgment in Appeal No. 80 of 1989 è which confirms 
our opinion that article 46 imported into Palestine far more of 
the common law of England than the court who decidet Civil 
Appeal 118/40 supposed. 

“Tt seems to us that a perusal of the relevant cases 
discloses a sufficient conflict of judicial opinion on the issue to 
justify us in refusing to be bound by the previous decision of 
this court in Civil Appeal 118/40. We have come to this con- 
clusion with less hesitation, as it might well be argued that, at 
the time when Civil Appeal 118/40 was decided, conditions 
in Palestine were such that it could reasonably be said that 
local circumstances did not render the application of this 
particular part of the common law necessary. We are satisfied, 
however, that those circumstances, if they ever did exist since 
the advent of the British administration, do not exist today. 
There is now in Palestine a population of 600,000 Jews with 
Western ideas of culture and Western ideas of commerce. 
There is a progressive Arab population of one and a half 
million, also with strong cultural and commercial ties with 
Europe.” 


Independently of the judicature, the Government of Palestine 


d Annotated Law Reports, 1947, p. 864. 
6 7 Palestine Law Reports, 1940, p. 868. 
7 C.A. 129/42, 9 Palestins Law Reports. 
8 8 Palestine Law Reports, 1941, p. 116. 
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had published, as mentioned above, a draft Civil Wrongs Ordi- 
nance in 1942 which was further amended and republished in 
1944.° In the notice referred to above the Attorney-General 
pointed out: 


“ The draft Ordinance was modelled on the Cyprus Civil 
Wrongs Law, 1982, which substantially reproduced the English 
common law on those topics with which it dealt, modified by 
provisions of the U.K. Fatal Accidents Acts. It modified the 
provisions of the Cyprus law, however, by provisions based on 
those of the U.K. Law Reform (Miscellaneous Provisions) Act, 
1984, and the U.K. Law Reform (Married Women and Tort- 
feasors) Act, 1985, which were enacted after the enactment of 
the Cyprus law. 


“ Subsequent to the publication of that draft Ordinance 
further consideration was given to its text, partly in view of 
the comments of the public thereon, and, as a result, it was 
decided to make a number of amendments thereof and addi- 
tions thereto, and those amendments and additions have been 
incorporated in the final text of the Ordinance. Among the 
most important amendments and additions were the exclusion 
of the English common law doctrine of common employment, 
which has been severely criticised of late by the highest 
judicial and legal authorities in England; the addition of two 
new civil wrongs, namely, injurious falsehood and assault, and 
the extension of the provisions of the Ordinance relating to 
libel so as to include slander, the term ‘ defamation’ being 
used to cover both such civil wrongs. Furthermore, the provi- 
sions of the draft Ordinance were amended so that the English 
common law rule whereunder a plaintiff in an action for 
damages for negligence must either succeed completely or fail 
completely in his claim should not apply, and the court should 
be empowered to apportion the compensation payable in 
respect of damage caused by negligence according to the 
degree of negligence of each of the persons whose negligence 
caused the damage. Finally, it was decided to take away the 
jurisdiction of the courts, other than the tribal courts, to 
award diyet or compensation in lieu of diyet in respect of acts 
constituting civil wrongs after the commencement of the Ordi- 
nance in view of the new remedies provided by the Ordinance 
for such acts, although persons will not be deprived of their 
right to settle their disputes out of court by payment of diyet. 

“ The Ordinance, it will be observed, provides that only 
certain specified acts or omissions shall constitute civil wrongs 
and it does not contain any provision of a general nature 
providing for civil liability. This has been done deliberately, 
and, as experience of the working of the Ordinance is obtained, 
provisions for additional civil wrongs will be made if they are 
found to be necessary.” 


9 Palestine Gazette of December 28, 1944, Supplement 1. 
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I 


The Civil Wrongs Ordinance came into force in Palestine only in 
1947, i.e., a short time before the termination of the Mandate. 
The Ordinance represents in many points a deviation from English 
common law and great caution is therefore required in applying 
English precedents for the purpose of interpreting the Ordinance. 
Attention may be drawn to the following points: 

The Ordinance does not deal with the following torts which are 
well-known civil wrongs in English law, but are not actionable in 
Israeli law, as they are not included in the Civil Wrongs Ordinance: 

Master and servant: claims for seduction and loss of service are 
not maintainable at the instance of the master.*° 

Again, no rights of action in tort appear to be vested in a 
parent in respect of his child in his capacity as a master of his 
child.?* 

Furthermore it is not a tort in Israel actionable at the suit of a 
husband to take away, imprison, or do physical harm to his wife.” 

The Ordinance does not contain as actionable torts: Intimida- 
tion of a person, to his own or another person’s injury,*® nor does 
it contain the tort of conspiracy **; finally the torts of maintenance 
and champerty are not part of the law of Israel.** 

The state is liable in tort in accordance with an amendment of 
the Ordinance which is called Civil Wrongs (Liability of the State) 
Ordinance, 1952.16 

The liability of the state for its servants in Israel is based on the 
same principles in accordance with which a master is liable for the 
acts of his servant, provided that the state is not liable for a legal 
act done within its competence or in a bona fide exercise of its legal 
rights, but the legal liability for a negligent exercise of those 
powers remains in force. 

The state is not liable for defamation nor for martial acts of the 
defence forces. The state is further not liable for damage suffered 
by anyone serving in the defence forces in the course of his service. 

The state is not liable in its capacity as owner of property 
vested in it by virtue of a statute only, as long as the state has not 
taken actual possession thereof. 

The immunities of the state in virtue of other legislation remain 
in force. 

Article 6 of the Civil Wrongs Ordinance provides that a cor- 
porate body shall not recover any compensation in respect of any 
civil wrong unless it has suffered damage thereby. 

In regard to minors articles 7 and 8 of the Ordinance provide 


10 See Salmond on Torts, 9th ed. at pp. 881 and 386. 
11 Bee Salmond, loc. cit. at p. 880. 

12 See Salmond, loo. cit. at p. 391. 

18 See Salmond, loc cit. at pp. 688 and 684. 

14 Bee Salmond, loc. cit. at p. 688. 

15 See Salmond, at p. 666. 

16 Statute Book, 1952, p. 889. 
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that a person under the age of eighteen years may sue and, subject 
to the provisions of article 8 of the Ordinance, be sued in respect 
of a civil wrong, provided that no action shall be brought against 
any such person in respect of any civil wrong when such wrong 
arises directly or indirectly out of any contract entered into by 
such person. Article 8 of the Ordinance provides that no action 
shall be brought against any person in tort when the tort was 
committed whilst such person was under the age of twelve years. 

In regard to the relations between husband and wife provision 
is made in article 9 of the Ordinance inter alia to the effect that no 
action in respect of any civil wrong committed before or during 
the subsistence of a marriage shall be brought by either party 
thereto or any person representing his or her estate against the 
other party thereto or any person representing his or her estate. 

Among other points of importance may be mentioned: The tort 
of injurious falsehood has found a precise definition in article 28 of 
the Ordinance. 

“ Injurious falsehood consists of the publication mali- 
ciously by any person of a false statement, whether oral or 
otherwise, concerning— 

(33 the trade, occupation or profession, or 

(b) the goods, or 

(c) the title to property 
of any other person: 

Provided that no person shall recover compensation in 
respect thereof unless he has suffered pecuniary damage 
thereby.” 

In regard to the liability of the owner or occupier of any 
movable property to a bare licensee the former are, in deviation 
from English common law, bound to warn such a licensee not 
only in regard to concealed dangers or hidden perils in or upon 
such immovable property of which they knew, but also of such 
which they must be presumed to have known. The latter deviation 
from English common law is of special importance in applying 
English precedents to torts of this kind in Israel. 

Special provision has been made for deduction of compensation 
payable to an injured person in virtue of the national insurance 
law and the subrogation of the National Insurance Institute in 
regard to the claims of the injured person. 


OI 


The Civil Wrongs Ordinance has been interpreted and applied by 
a great number of judgments of fundamental importance by the 
Supreme Court of Israel. 

(1) Whilst English precedents are treated by the courts of 


17 Para. 62 of Civil Wrongs Ordinance as amended by the Law of Amendments 
of Civil Wrongs Ordinance, 1956, and published in the Sefer Ghuktm, 1957, 
p. 51, para. 2. 
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Israel with great respect, the question, how far they are binding 
upon the courts of Israel, has been repeatedly dealt with by the 
Supreme Court of Israel. In Civil Appeals 81/55, 84/55, 91/55, 
92/55, Cochavi and Others v. Baker and Others, the question to 
be decided concerned the problem whether income tax payments, 
which would have had to be paid by the injured person from his 
regular earnings, but for the accident, had to be taken into 
account, when fixing the compensation payable by the wrongdoer. 
Witkon J. summarised the position *° as follows: 


“ The question remains to be answered whether income tax 
has to be taken into consideration which the respondent would 
have had to pay, when fixing the compensation for loss of his 
future earnings... . This question was raised on appeal only, 
because only after the conclusion of the case in the District 
Court the well-known judgment of the House of Lords in the 
case of British Transport Commission v. Gourley *° was pub- 
lished, in which it was held that income tax has to be taken 
into account, when fixing loss of earnings, whereas prior 
thereto the courts of England decided to the contrary, follow- 
ing the rule of Billingham v. Hughes ** and not only this... 
but the Supreme Court of Israel too decided in Grossman v. 
Roth,** following Billingham v. Hughes that the compensation 
has to be fixed without taking income tax into account. 

‘© The appellants therefore contend that after the rule has 
been reversed in England, we in Israel too should follow the 
new precedent and if in general we follow English precedents, 
then in this case—thus contend the appellants—we are bound 
to do this in virtue of the express provision of article %of the 
Civil Wrongs Ordinance, 1944, in accordance with which we 
have to interpret expressions used therein, in accordance with 
the principles of legal interpretation obtaining in England. 
And who, if not the House of Lords, is authorised to interpret 
the law of England? 

“ This plea raises an important question, preliminary to 
the problem itself, whether indeed the House of Lords was 
justified in reversing the former rule. And this is the problem: 
In a case in which the Supreme Court of Israel gave a ruling 
and thereafter an English court—and be it even the highest in 
that country—gives another ruling, are we entitled, or even 
bound, to deviate from the Israeli precedent and to prefer the 
newer English precedent? For anybody who does not recog- 
nise the ‘ doctrine of binding precedents,’ as did the minority 
in Yehoshua v. Appeal Committee * the question does not 
arise. . . . However, we have to examine the problem before 
us in virtue of the well-known ruling in Ram v. Minister of 


18 Piskei Din 1957, p. 225 (the Deputy President Cheshin J., Landau and 
Witkon JJ.). 

19 Loc. ot. p 

20 [1955] 3 E.R 796. 

21 [1949] 1 All E.R. 684. 


22 Civil Appeal 70/52, Pıskeı Din Vol. Vav, p. 1242. 
23 High Court Application 176/54, Piskei Din 1955, Vol. Tet, p. 617. 
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Finance ** in which the court confirmed the rule that prece- 
dents are binding. 

“ It is not difficult for us to reply to the question whether 
an Israeli court is bound by a new English precedent if and 
when no Israeli court has given its opinion on the same 
question. This problem was dealt with by the court at the 
end of the judgment in Ram v. Minister of Finance, but was 
not decided therein... . It is my opinion that English prece- 
dents do not bind us any more, even if they were given before 
the establishment of the state. These precedents have great 
force to guide and convince us, but do not bind our courts. . . 
I am convinced that the judgment of the Supreme Court in 
Grossman v. Roth and the decision of the English Court of 
Appeal in Billingham v. Hughes are correct, in holding that 

- income tax should not be taken directly into account, when 
fixing the compensation due to the injured person.” 

The Deputy President, Cheshin J., and Landau J. arrived at 
the same conclusion and since then the President of the Supreme 
Court of Israel, Olshan J., has refused an application for a rehear- 
ing of a case involving the same question by a greater number of 
Supreme Court Justices.* 

(2) The question of the definition of an invitee was decided in 
Civil Appeal 294/54, Stern and Another v. Amir and Others.?¢ 

e judgment in this case was delivered by Agranat J., with whom 
Zussmann and Berinson JJ. concurred. The facts of the case were 
that a child of a tenant was killed whilst playing in the courtyard, 
not let to one of the tenants of the house, by falling into a well, 
which, represented a concealed danger. 

- Agranat J. declined to follow the opinions expressed in Fairman 
v. Perpetual Investment Building Society ** and Jacobs v. London 
County Council ? and preferred the definition recommended by the 
Law Reform Committee of November 1954 and by the judgment of 
Scott L.J. in Haseldine v. Daw *: 

“ I see no legal ground for making community of interest 
an essential criterion. . . . I cannot see how the separate 
interest of the visitor necessarily affects the duty of the 
occupier.”’ : 

Agranat J. held that a material interest on the part of the 
landlord is sufficient to make a child of a tenant playing in the 
courtyard an invitee of the landlord and that there is no necessity 
of a common interest of the injured person and the landlord 
subsisting. 

Agranat J. arrived at the conclusion that an invitee and a 
licensee of a tenant have to be regarded ag an invitee of the 


24 High Court Application 287/51, Piskei Din 1954, Vol. Chet, p. 494. 
25 D.N. 23/58, Ruling of February 18, 1959. 

26 Piske: Din 1968, Vol. Yud-Beth, p. 421. 

27 [1928] A.C. 74. 

28 [1950] A.C. 861. 

29 [1041] 2 K.B. 948, 352. 
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landlord, when they are on their way to the flat let by the landlord 
to the tenant. 

(8) In Malka v. Attorney-General, Criminal Appeal 47/56,°° the 
Supreme Court dealt with the rule in Re Polemis and Furness, 
Withy & Co.*! In this case the appellant was charged by virtue of 
article 218 of the Criminal Code Ordinance which has the following 
wording : 

“‘ Any person who by want of precaution or by any rash or 
careless act, not amounting to culpable negligence unintention- 
ally causes the death of another person, is guilty of a mis- 
demeanour and is liable to imprisonment for two years or to a 
fine of one hundred pounds.” 

Although this decision was given in a criminal appeal the 
principles laid down in this case are of equal importance for a claim 
filed in tort. The facts of the case were that a child had been 
injured by a car driven by the appellant and had suffered a com- 
paratively trifling injury. When treated by the medical practi- 
tioners, the latter found it unnecessary to administer an antitetanus 
injection as there was no open wound. Nevertheless the child died 
of tetanus about eight days after the accident. The District Court 
had held that the accused had been guilty of causing the death of 
the child in accordance with the provisions of article 218 of the 
Criminal Code Ordinance quoted above, applying the rule laid 
down in the Polemis case. The Supreme Court reversed this 
decision, declining to follow the rule in the Polemis case and refer- 
ring to the rule in Hadley and Another v. Baxendale and Others.” 

(4) Reference may finally be made to the judgment ef the 
Supreme Court in Civil Appeal 128/50.** The Supreme Court of 
Israel in this appeal interpreted the tort of unlawfully causing 
breach of a contract in such a manner that the word “* causing ” 
was held to have a broad meaning including any act which in fact 
was material in causing the breach of a contract and did not require 
such act to be done with the specific intention of causing a breach of 
contract, it being sufficient that the perpetrator thereof was aware 
that such a breach might be a consequence of his act. 


R. GOTTSCHALK.* 


30 Piskeı Din 1956, Vol. Yud IO, p. 1548 (Silberg, Goitein, Berınson JJ). 
31 [1921] 3 K.B. 560. Of. Overseas Tankship (U.K.) Ltd. v. Morts Dock ¢ 
ngineering Co. [1961] 2 W.L.R. 126. 

32 (1854) 9 Ex. p. 354. 

33 Bauernfreund v. Dresner and Another, Agranat, Bohar and Zussmann JJ — 
Psalam Vav, p. 234. 

* tua. (London), Barrister-at-Law, Advocate, Member of the Israel: Bar and 
Bar Council. 


COPYRIGHT AND THE STATUTE OF 
WESTMINSTER 


In an article in Volume 28 of this Review,' Professor Hamish R. 
Gray submits that the controversy over the effect of section 4 of 
the Statute of Westminster, 1981, has been settled by a recent 
decision of the High Court of Australia. Section 4 provides that 
“ No Act of Parliament of the United Kingdom passed after the 
commencement of this Act shall extend, or be deemed to extend, to a 
Dominion as part of the law of that Dominion, unless it is expressly 
declared in that Act that that Dominion has requested, and con- 
sented to, the enactment thereof.’ The controversy turns on 
whether this provision merely lays down a rule of construction which, 
like any other rule of construction, can be displaced by words in a 
subsequent Act clearly indicating a contrary intention, or whether 
it goes further and has the effect of a permanent limitation on the 
sovereignty of the United Kingdom Parliament.? It is plain that 
this controversy, if it is not taken to be already settled by the well- 
known words of Viscount Sankey L.C. in British Coal Corporation 
v. The King, could only be settled by the decision of a case arising 
under an Act of the United Kingdom Parliament which clearly 
purported to alter the law of a self-governing dominion without 
embodying the declaration required by section 4. Professor Gray 
believes that Copyright Owners Reproduction Society, Ltd. v. 
E.M.I. (Australia) Pty., Ltd.,* is such a case, but it is respectfully 
submitted that this view is mistaken. 

The United Kingdom Act in question is the Copyright Act, 
1956, and it is clear that, with one exception, its provisions operate 
initially as part of the law of the United Kingdom only. That this 
is so is shown by section 81, which gives power to extend any 
provisions of the Act by Order in Council so that they form part of 
the law of the Isle of Man, the Channel Islands, or any colony or 
protectorate. Unlike the Copyright Act, 1911, which it replaced, 
the Act contains no means by which it can be extended so as to 
form part of the law of a self-governing dominion. It is clear 
therefore that, for example, the provision of the 1956 Act which 


1‘ The Sovereignty of the Imperial Parliament,” 23 M.L.R. 647. 

2 This differs slightly from Professor Gray's statement of the controversy (at p. 
647), which assumes that if s. 4 is not a surrender of sovereignty ıt has no 
effect at all. This misunderstanding is the clue to much of what follows. 

8 “It is doubtless true that the power of the Imperial Parliament to pass on its 
own initiative any legislation that it thought fit extending to Canada remains 
ın theory unimpaired: indeed, the Imperial Parliament could, as a matter of 
abstract law, repeal or disregard s. 4 of the Statute. But that is theory and 
has no relation to realities." [1985] A.C. 500, 520. 

4 (1958) 32 A.L.J.R. 806. 
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repeals the 1911 Act could not apply to a self-governing dominion 
either initially or by extension. The exceptional provision referred 
to above, on which Professor Gray bases his argument, is para- 
graph 41 of the Seventh Schedule. Before considering this it is 
necessary to say a word about the mode of operation of the 1911 
Act. This Act created an Imperial copyright area which covered 
the United Kingdom, the Isle of Man, the Channel Islands, the 
colonies, a number of protectorates and the self-governing 
dominions of Australia, Newfoundland and South Africa. In all 
these territories the 1911 Act applied of its own force as an Imperial 
Act and provided for a single copyright, subsisting throughout the 
Imperial copyright area, in works first published within the area or 
produced by a person who was a British subject or was resident 
within the area.” Therefore, for example, a book first published 
in the United Kingdom was entitled to copyright protection under 
the law of Gibraltar because the 1911 Act extended to both 
countries. When it was decided to repeal the 1911 Act as part of 
the law of the United Kingdom and replace it by a new Act which, 
although capable of extension by Order in Council to other terri- 
tories for which the United Kingdom Parliament had unfettered 
power to legislate, would in the first instance apply only to the 
United Kingdom, it was clear that some interim provision was 
needed to preserve the Imperial copyright area intact in the laws 
of the dependent territories until the new Act could be extended to 
them. Otherwise the book first published in the United Kingdom 
might have lost its protection in Gibraltar because the 1911 Act no 
longer extended to the United Kingdom. For this reason there was 
included in the Seventh Schedule to the 1956 Act, which contained 
transitional provisions, the paragraph relied on by Professor Gray: 


‘41. In so far as the Act of 1911 or any Order in Council 
made thereunder forms part of the law of any country è other 
than the United Kingdom, at a time after that Act has been 
wholly or partly repealed in the law of the United Kingdom, it 
shall, so long as it forms part of the law of that country, be 
construed and have effect as if that Act had not been so 
repealed.” 


The 1911 Act was repealed as part of the law of the United 
Kingdom on June 1, 1957,7 but the 1956 Act was not extended 
to Gibraltar until June 1, 1960.8 During the intervening three 
years the book first published in the United Kingdom continued to 
be protected in the law of Gibraltar because paragraph 41 provided 
that the 191] Act was to be construed in Gibraltar as if it had not 
been repealed in the United Kingdom. In other words the Imperial 
copyright area remained intact as far as the law of Gibraltar was 


5 Copyright Act, 1911, s. 1. 

6 “ Country ” 18 defined by s. 48 (1) of the Act to include “' Any territory.’ 

7 The abe Act, 1956 (Commencement) Order, 1957 (S.I. 1957, No. B. 
8 The Copyrig: (Gibraltar) Order, 1960 (8.I. 1960, No. 84 
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concerned.® Thus paragraph 41 is seen as the corollary to section 
81, its purpose being to bridge the gap between the replacement of 
the 1911 Act in the law of the United Kingdom and its replacement 
in the law of a colony or other dependent territory. Since the 1956 
Act contains no machinery for the replacement of the 1911 Act in 
the law of a self-governing dominion, it follows that paragraph 41 
is not intended to apply to such a dominion. This conclusion is 
reached without recourse to section 4 of the Statute of Westminster, 
but, if any doubt is thought to remain, the provisions of that section, 
even if taken at their lowest as laying down a mere rule of con- 
struction, are surely conclusive. Parliament must be taken always 
to have them in mind in enacting legislation, and an intention to 
override them could not be imputed unless expressed in terms 
admitting of no ambiguity. Such terms are not to be found in the 
1956 Act and, as Menzies J. observed in the E.M.I. (Australia) 
case,’° “f to treat it as altering the law in Australia would be to 
attribute an impossible intention to the Imperial Parliament.” 

It was not suggested by any of the judges that because para- 
graph 41 refers to ‘‘ any country other than the United Kingdom ” 
and Australia is such a country the paragraph was therefore 
intended to apply to Australia. Apart from doing violence to the 
scheme of the Act, as explained above, such a suggestion would 
show a misunderstanding of the way statutes are drafted, which is 
within the context of existing law (including rules of construction) 
and constitutional conventions. Just as the draftsman writes 
“ he ” in the knowledge that this will not be taken to override the 
provisions of the Interpretation Act, 1889, which require words of 
masculine gender to be construed as including the feminine and 
words in the singular as including the plural; just as he writes 
“ any person ”? without fearing that this will be taken to include 
a Russian in Russia (or even an Australian in Australia), so he 
writes ‘f any country ” without wondering if someone will assume 
that Parliament is thereby intending to commit a grave breach of 
constitutional convention and to override what is at the very least 
a categorical rule of construction, a rule which existed even before 
the Statute of Westminster was passed. As Dixon C.J. remarked ™* 
of a suggestion that an Act passed in 1928 was intended to apply to 
Australia without the concurrence of that dominion: ‘“* Every 
presumption of construction was against such an intention.” 
McTiernan J. also refers to this “‘ rule of construction.” 13 

Nevertheless Professor Gray commits himself to the statement 1? 
that paragraph 41 ‘f was clearly intended to apply to Australia, 


9 The diligent reader may ask: what about the protection given in another 
colony for a work first published in Gibraltar if the 1911 Act remained in force 
in the other colony after it had been repealed in Gibraltar? The answer is that 
para. 41 has been extended to meet this case: see the Copynght Act, 1956 
(Transitional Extension) Order, 1959 (S.I. 1959, No. 108). 

10 At p. 815. 11 At p. 809. 

12 p. 810. 18 At p. 651 of his article. 
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but, in the absence of the recital required by section 4 of the 
Statute of Westminster, it was a mere nullity.” The E.M.I. 
(Australia) case is the sole authority given for this proposition but 
in none of the judgments, not even in the dissenting judgment of 
Menzies J., is there any suggestion that the British Parliament 
intended by paragraph 41 to alter the law of Australia in disregard 
of section 4 of the Statute of Westminster. In fact the judges paid 
little attention to the point. Dixon C.J., in what may with respect 
be described as something of an understatement, said in passing: 
“‘Tt may be remarked that perhaps in view of section 4 of the 
Statute of Westminster this provision [sc. paragraph 41] does not 
operate in point of law in Australia,” while the view of Menzies J. 
has been mentioned above. The other two judges did not think it 
necessary to mention the point.‘ Furthermore it is beyond 
question that none of the judges intended to pronounce upon the 
controversy over the meaning of section 4 of the Statute of West- 
minster. Far from discussing the two possible views and adopting 
one or other of them, the two judges who mentioned the matter 
treated the meaning of section 4 as not in dispute. 

It is submitted that the case is simply an illustration of the 
fact that the wording of section 4, even treating it as a rule of 
construction only, is so strong that legislation of the United 
Kingdom Parliament which does not embody the declaration men- 
tioned in section 4 could never be taken as intended to apply to a 
self-governing dominion unless no other construction were possible. 
If paragraph 41 had referred to “ any country (including any self- 
governing dominion) . . .” or if Professor Gray had been wight in 
his statement that the paragraph was “‘ a mere nullity ” if it did 
not apply to the self-governing dominions, then the matter would 
have been very different and the decision in the E.M.I. (Australia) 
case would have indeed been a constitutional landmark. 

If the foregoing treatment is accepted as correct it follows that, 
except for the first, Professor Gray’s five points ** are not, as he 
claims, established by the E.M.I. (Australia) case and must wait 
for verification until the unlikely event of legislation being passed 
by the United Kingdom Parliament which expressly alters the law 
of Australia or some other self-governing dominion without includ- 
ing the declaration required by section 4 of the Statute of 
Westminster. 

Meanwhile a concluding word might be said about the copyright 


14 The true effect of paragraph 41 does not seem to have been brought out in 
argument, and indeed it has been widely misunderstood. Menzies J. appears to 
treat ıt (at p. 815) as a saving which prevents the 1911 Act from bein 
repealed in a country outside the United gdom. In this view he is join 
by Professor Gray (at p. 650) and the editor of the latest edition of Copinger 
on Copyright (9th ed., p. 426). The latter work has some strange views on 
the effect of para. 41. On p. 871 it is stated that it applies to the self- 
governing dominions, while on p. 428 ıb is stated to operate in New Zealand, 
where the 1911 Act was never in force. 

15 pp. 650-652. 
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law of Australia. Although the 1956 Act did not alter this law, it 
clearly altered the effect of it. It did this by removing the United 
Kingdom and various dependent territories from the Imperial copy- 
right area. If, as appears to be the case,!® no Australian law 
equivalent to paragraph 41 has been passed it would seem that 
works previously protected in Australia by reason of first publica- 
tion in the United Kingdom, or in a dependent territory to which 
the 1956 Act has been extended, have lost that protection. The 
same appears also to be true of similar works previously protected 
in the Union of South Africa. 
F. A. R. Bennion.* 


16 I am writing from Ghana and relying on Copyright Laws and Treaties of the 
World. 
* Of the Middle Temple, Barrister-at-Law. 


REPORTS OF COMMITTEES 


Report oF THE INTERDEPARTMENTAL COMMITTEE ON THE BUSINESS 
OF THE CRIMINAL Courts 1 


By and large, the recommendations of the Streatfeild Committee 
on the Business of the Criminal Courts were well received in the 
national press, being taken as a common-sense solution to certain 
practical problems of pressing urgency in the criminal courts, and 
as a sign that modern penological thinking had at least penetrated 
the Committee’s precincts and might henceforth be treated with 
more respect in the courts. How far these general impressions were 
correct is the question we will try to answer in this review. 

This Committee was set up in June 1958, charged with review- 
ing “ the present arrangements in England and Wales (a) for 
bringing to trial persons charged with criminal offences and (b) for 
providing the courts with the information necessary to enable them 
to select the most appropriate treatment for offenders,” and they 
were enjoined to consider what changes were required in these 
arrangements, ‘‘ having regard to the desirability of ensuring that 
cases are brought before the courts and disposed of expeditiously.” 

The Committee was a small one, consisting of nine persons; 
among them, in addition to the legal representatives, were a distin- 
guished psychiatrist and a professor of social psychology as yell as 
the well-known sociologist the Baroness Wootton of Abinger, and, 
we may add, the former head of the Law Department of the 
London School of Economies. It is clear from the Report that the 
Committee benefited greatly not only from the tremendous volume 
of evidence received from most varied sources but also from its 
own distinguished and somewhat broad membership. We have for 
too long been content perhaps to consider matters of law reform 
only with committees of lawyers. The Home Office is to be con- 
gratulated on the results of the somewhat more widely constituted 
membership of this Committee. It is clear, moreover, that a 
certain amount of rethinking has been accomplished about the 
whole process of sentencing, and it is hoped that the lessons to be 
learned from this Report will not be lost on the courts and the 
administration. 


Arrangements for bringing Accused Persons to Trial 


Part A of the Report discusses the difficulties which have arisen in 
ensuring the speedy trial of offenders in the superior courts, and 
the delays which have occurred in recent years due to the pressure 


1 (The Streatfeld Committee): Cmnd. 1289, February 1961. 
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of numbers of cases for trial and other problems. ‘“‘ The machinery 
of the superior courts,” we are now authoritatively informed, “ is 
not only turning too slowly; even at its present rate of rotation, it 
is creaking under the strain which is being put on it.” ? This was 
one of the main reasons why the Committee was set up. This 
pressure of business is felt at all levels of the system of criminal 
courts, at the assizes, at quarter sessions and in the magistrates’ 
courts, but by its terms of reference the Committee was not asked 
to deal with delays in the magistrates’ courts. This meant that it 
could do no more than record the existence of a body of opinion 
to the effect that the present procedure in committal proceedings in 
the magistrates’ courts is outmoded. ‘There is a case for this 
procedure to be reviewed. 


The Delays Pending Trial 


The extent to which delays occur in cases after committal and 
before trial takes place had never been precisely measured before, 
but the Home Office Research Unit prepared for the use of the 
Committee a most valuable document called Time Spent Awaiting 
Trial, which has been separately published by H.M.S.O., and 
which gives the results of a piece of research into the time spent 
awaiting trial and sentence. This showed pretty convincingly that 
there were no grounds for complacency: although the figures 
might be better than those for almost any other country (and the 
Committee thought this likely, though no evidence is referred to on 
- this point; I suppose this is common knowledge), the Committee 
formet the opinion that there was considerable room for improve- 
ment: ‘the situation which they (the figures) reveal cannot be 
regarded, as satisfactory in modern conditions.” As many as 5,000 
cases a year (nearly a quarter of the total) take longer than eight 
weeks to get to the trial, and “ it seems indefensible that 1,600 wait 
for longer than twelve weeks and that 400 of the 1,600 wait for longer 
than sixteen weeks.” There are strong reasons why the waiting 
time should be reduced to the practicable minimum, and the Com- 
mittee accepts as the desirable aim a waiting period of not more 
than eight weeks. It should be emphasised that this waiting period 
excludes the time spent between the commencement of the pro- 
ceedings and the committal for trial, so that between two and three 
weeks on average must be added to this waiting period to get a 
measure of the total period of delay.* 


The Remedies 


The Committee, having set its sights, proceeds to battle. The 
remedies considered fall into two main groups, (1) jurisdictional 


2 p. 18. 
3 The figure of between two and three weeks is the Home Office Research Unit's 
figure; in 90 per cent. of the cases this interval was less than four weeks. 


862 THE MODERN LAW REVIEW Vor. 24 


changes, (2) the reorganisation of the superior courts of criminal 
jurisdiction. 


(1) Jurisdictional changes 


The major recommendation here is that certain breaking and 
entering offences done with a view to stealing shall henceforth be 
triable summarily with the consent of the accused. These would 
include all breaking and entering into shops and warehouses, etc., 
but would exclude breaking and entering dwelling-houses. In 
other words, henceforth only burglars and housebreakers who 
really do break and enter, or attempt to break and enter, dwelling- 
houses will be sent for trial. The rest (the majority) will be tried 
summarily if the accused consents. One limitation, which seems 
a fair one, is that this will in no way affect cases of breaking and 
entering with a view to the commission of some other felony which 
is not triable summarily. Larceny, of course, is triable summarily. 
Thus a person who breaks and enters with a view to some crime 
such as arson will not be able to be dealt with summarily. 

Then there are a number of minor extensions of the jurisdiction 
of the magistrates’ courts to try indictable offences. Individually, 
they do not amount to a great number of cases. Collectively, and 
with the breaking and entering cases included, they could well 
increase the burden on the magistrates’ courts considerably. It is 
observed, however, that some time will be saved by the removal 
of the necessity for the time-consuming committal stage in these 
cases. An enlargement is also proposed in the concurrent juris- 
diction of quarter sessions and assizes, which is justified in. view 
of the fact that all quarter sessions now have legally qualified 
chairmen. No change is recommended in the direction of trans- 
ferring large numbers of offences out of the jurisdiction of assizes, 
however, although various suggestions were carefully considered. 
Nor is any amendment proposed to the long-standing principle 
that a person who is charged with a summary offence which is 
punishable with more than three months’ imprisonment can claim 
a right to be tried by jury. The Committee felt there were 
insufficient grounds to justify any departure from this principle, 
even in relation to motorists and charges of driving dangerously 
and driving under the influence. The Committee’s attitude seems 
to be one of cautious change on a limited front. 

The expected improvements in the case load of assizes and 
quarter sessions would be considerable, though the former may be 
offset by another of the Committee’s recommendations, viz., that 
long and difficult cases should more often be referred to assizes. 
Quarter sessions would achieve an overall reduction of 15 per cent. 
in their case load, according to the estimate. 


(2) The reorganisation of the superior courts of criminal jurisdiction 
This is approached from two angles. First, the proposal to 
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extend the system of the Crown Courts is carefully considered, the 
pros and cons are weighed, and the Committee come down against 
the idea of any system of full-time criminal courts staffed with 
full-time criminal judges. The experiments in South Lancashire 
seem likely to remain unique, but is this not somewhat disappoint- 
ing, to say the least? The arguments against, in terms of the 
danger of staleness, the judge developing local antipathies, and 
becoming prosecution-minded, are none of them insuperable or 
entirely convincing, it seems to me. Only the most cursory 
reference is made to any other possible system of continuous 
criminal courts, and this when all the statistical evidence shows 
that from the point of view of avoiding delays the continuous 
courts have a far better record, as might be expected. Would it 
not have been possible to combine quarter sessions in circuits with 
a continuously sitting court somewhere on the circuit, even if we 
must give up the idea of continuously sitting judges? The answer 
based on accommodation problems and other administrative diffi- 
culties does not impress me, at any rate taking a long-term view 
of the possibilities, and it is questionable whether the short-term 
remedies proposed for quarter sessions will prove either practicable 
or efficient. All we are told on this subject leaves us thoroughly 
unconvinced, I fear. 

The second reorganisation considered is a twofold amendment 
of the assize and quarter sessions sittings. Assize judges will be 
able to achieve more concentration of their efforts in certain places, 
by the use of special judge-itineraries, which will leap the circuit 
boundaries to adjacent assize towns in certain cases, while in the 
latter part of September there will be a “ flying-squad ” of three 
judges ready and willing to hold supplementary assizes wherever 
there may be a pressing need. The vision of assize judges arriving 
at Exeter hotfoot from Durham conjures up the notion of courts 
of pie-powder in a new form. Whose feet will be dusty? one might 
well ask. This proposal is unlikely to be very welcome to the legal 
profession, but to avoid a sixteen weeks’ delay it seems we must 
be prepared to go to almost any lengths. I can think of graver 
injustices which might be remedied first. 

Quarter sessions are to be left to make their own arrangements 
- for ensuring that too much delay does not occur before trial, under 
the Lord Chancellor’s stimulus and supervision. One reform pro- 
posed is that they should become legally continuous courts, and 
cease to be known as Quarter Sessions, but be called simply Sessions 
(cf. London Sessions). Appeal committees are to be abolished, 
with safeguards in the case of appeals from juvenile courts. Two 
kinds of sittings will be held, fixed and special sittings, the latter 
to be employed wherever necessary to deal with cases delayed or 
adjourned. Much more use will be made of the present “ con- 
venient court procedure ° to enable courts to commit to adjacent 
courts to avoid delay. The remuneration of recorders and their 
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assistants will be worked out on a national basis, with the Lord 
Chancellor’s approval of local scales. Much more use will be made 
of deputy and assistant recorders. 

All this, or much of it, sounds quite satisfactory. The only 
hesitation is in the degree to which it is wise or indeed feasible to 
thrash this matter out on a local or regional basis, albeit with the 
Lord Chancellor as headmaster. Timetables are notoriously sticky 
subjects to handle, and when local prestige and personal con- 
venience are thrown into the argument, goodness knows what may 
emerge, if anything. Is it not time to take the whole system and 
perform a surgical operation rather than a little local massage? 
Is it not necessary to combine county and borough sessions on an 
area basis in new circuits, and ensure that there are continuously 
sitting courts not too far apart? Can this be achieved by the 
method proposed? I would like to think so, but I am by no means 
sure. 

In the debate on the Address in the House of Commons in 
October 1958, Mr. Butler referred to the difficulty of altering a 
system such as the assize system which is of such antiquity, dating 
from the reign of Henry IJ, and which is so much hallowed by 
tradition. 

“ I have myself ventured to look at it, for a cat may look at 
Henry H, but I do not at present, subject to further considera- 
tion, see any immediate prospect of altering so fundamental a 
feature of our justice.” 
The Streatfeild cat has now been let out of the bag, and turns out 
to be, on the matter of reorganisation of the courts, a tame and 
somewhat over-circumspect animal, Let us hope, for the sake of the 
untried criminals in the dark holes of our prisons, that this is not so. 


Arrangements for Informing Courts with a view to Sentencing 


Part B of the Report deals with the arrangements for providing 
the courts with the information they need in order to enable them 
to select the most appropriate treatment of offenders. This is the 
most interesting part of the Report to criminologists and probation 
officers, prison medical officers, governors and the like. It is of 
tremendous importance to the courts themselves that they should be 
adequately informed at the sentencing stage, and should be assisted 
in making the right choice of sentence. 

The subject, like that of the system of courts, has not been 
systematically examined in any previous inquiry in this country, 
and the Committee had little to go on in the way of guidance. 
They found it necessary to review with some care the aims of the 
sentencing of offenders, and in a most lucid fashion they show 
how the old “ tariff system ’? has been giving way gradually to 
the needs of the offender, and how difficult it is for sentencers (a 
term used throughout this part of the Report as a form of 
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shorthand which is convenient if somewhat unfamiliar) to make 
appropriate choices in face of the competing claims in particular 
cases. 

If sentencing has become a more complex task, and the multi- 
plication of available choices has added to this complexity, then, 
the Committee argue, it is incumbent upon our society to provide 
the best possible assistance to the courts in discharging this delicate, 
dangerous and very difficult duty. There are gaps in our know- 
ledge which are being or can be filled by research, and the results 
of this research must be fed back to the courts in a form which 
they can understand and use. A booklet could be produced by the 
Home Office for the guidance of courts and others concerned with 
the sentencing process. 

The information available to the courts at the sentencing stage 
is normally supplied in the way of reports by probation officers, 
prison governors, prison medical officers and the police. There is 
much duplication here, and recommendations are made to reduce 
it. Moreover, it is recommended that these reports should normally 
be made available at the time of conviction, and this means that 
the Committee favour pre-trial inquiries with the consent of the 
accused. The arguments against this practice are not considered 
to outweigh the advantages of having the reports readily available, 
and avoiding further delay after conviction and prior to sentence 
so that the necessary inquiries can be made. Of course, in a small 
proportion of cases, there will have to be a remand for inquiries 
and the offender will have to come up for sentence later. The 
Repom gives approval to the cautious expression of opinion by 
probation officers and prison officials based on their own experience, 
about the best ways of dealing with particular offenders on whom 
they have to report. The courts should welcome such advice, 
rather than resent it, which has unfortunately been the experience 
in some cases in the past. All this is very encouraging and rather 
progressive in its sympathetic tone and will be hardly necessary to 
those who are willing to follow the advice but a useful weapon in 
the hands of those who encounter resistance. There is therefore 
more to be said in praise of Part B of the Report than of Part A, 
but perhaps even that Part may be regarded as a necessary 
instalment on the way to what The Times described as modernised 
justice. 

J. E. Har Worums. 


NOTES OF CASES 


Tre RULE IN ARMITAGE V. ATTORNEY-GENERAL ? AND FOREIGN 
NULLITY DEcREES 


Ir is stated as follows in Dicey’s Conflict of Laws: “On the 
analogy of the rule in divorce [sc. that in Armitage v. Att.-Gen.?], 
we may assume that English courts will recognise a decree of nullity 
made by the courts of the country where the parties are not domi- 
ciled if that decree would be held valid by the court of their 
common domicile.” * It seems incredible that we should have had 
to wait until 1961 in order to witness judicial acceptance of this 
assumption. Abate v. Abate (otherwise Cauvin) * is thus some- 
thing of a landmark in the history of recognition of foreign decrees 
in matrimonial causes. It is, in fact (apart from the Armitage 
case itself), only the second reported case in England in which the 
Armitage doctrine has been successfully applied so as to accord 
recognition to a non-domiciliary decree.” 

The facts of the case were as follows: the husband, an Italian 
national domiciled in Italy, married in 1952 at the church of St. 
James’s, Spanish Place, London, a domiciled Englishwoman. The 
parties did not cohabit in England, but went to live in Italy. 
Although the marriage was never consummated, a child was born 
in 1958 as a result of fecundatio ab extra.® Soon after this the 
marriage broke down and the parties began to live apart. In 1959, 
the husband had his name removed from the population register 
of the Italian commune in which he resided and obtained the 
inclusion of his name in that of Castaneda, in the Canton of the 
Grisons, Switzerland. His wife was already resident in Castaneda. 
He then instituted in the appropriate court of the Canton a suit 


1 [1906] P. 185. 

2 Supra. 

3 7th ed., 1958, st p. 383. 

4 [1961] 2 W.L.R. 221; [1961] 1 All E.R. 669. 

5 Clark v. Clark (1921) 87 T.L.R. 815, a divorce case, is the firat. Cf. Cass v. 
Cass (1910) 26 T.L.R. 305, where the rule was applied so as to negative recog- 
nition of a non-domicilary deoree of divorce. Several decisions not in fact 
turning on the application of the rule nevertheless pay lip-service to it; see, 
8f», ravers v. Holley [1958] P. 246 (C.A.); Gatty v. tt.-Gen. [1951] P. 444; 

ountbatten v. Mountbatten [1959] P. 48; Perm v. Perin, 1950 S.L.T. 61. 
In Di Rollo v. Di Rollo, 1969 S.L.T. 278, the Scots court seems to have let slp 
a golden opportunity to apply the rule so as to accord recognition to a non- 
domiciliary decree recognised in the husband’s domicile. 

6 See, for a similar situation, Clarke v. Clarke [1948] 2 All E.R. 640. Had the 
present case been one in which the husband had actually asked for a nulhty 
decree, s. 2 (1) of the Matrimomal Proceedings (Children) Act, 1968, would 
have applied. Quaere, do these provisions apply to actions for a declaration of 
statne? Tf, as is very likely the case, they do not, is there not a lacuna in our 
law here? 
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for the annulment of his marriage on the ground of his own 
impotence. Jurisdiction was assumed on the footing that the 
petitioner was, in the Swiss sense of the term, domiciled within 
the jurisdiction. Both parties were legally represented and the 
wife supported the petition. In 1960, the court granted a decree 
of nullity. Later the husband returned to England to reside and 
sought a declaration that the Swiss decree was effective in England. 
The petition was undefended. Presumably Lloyd-Jones J. felt able 
to take jurisdiction because the marriage had been celebrated in 
England, for nothing is said on this matter." 

Expert evidence showed that Italian courts would accord recog- 
nition to the Swiss decree. Although the “ reason why ” 8 this 
was so (as opposed to the fact that it was so) is not relevant for 
the English court, it may be mentioned that the decree complied 
with the conditions laid down in a Convention of January 8, 1988, 
between Italy and Switzerland, concerning reciprocal recognition 
of judicial decisions in matters of civil law. Three submissions 
were made as to why recognition should be accorded to the decree 
in England. First, if the husband had acquired a domicile of 
choice in the Grisons, the decree should be recognised inasmuch 
as it would be a domiciliary decree. This argument was not 
pursued as it was clear that, in the eyes of English law, he had 
never acquired such a domicile. Second, that if the husband was 
domiciled in Italy and the Italian courts would recognise the Swiss 
decree, then, upon analogy with the Armitage ® rule, the decree 
was entitled to recognition in England. Third, that since English 
courtsehave in the past themselves assumed nullity jurisdiction on 
the ground of the parties’ common residence in England,’ they 
ought, on a reciprocal basis, to recognise a nullity decree given 
by a foreign court within whose jurisdiction both parties were 
resident. 

Lloyd-Jones J. regarded the marriage as voidable.12 Whether 


7 Ross Smith v. Ross Smith [1961] 2 W.L.B. 61 (0.A.) is justification for 
assumption of jurisdiction if, as Hodson L.J. insista in Har-Shefi v. Har-Shefi 
(No. 1) [1963] P. 172 (0.A.) at p. 174, “ questions of jurisdiction in such cases 
as this should be decided on the same principles of jurisdiction in nulhty." 
Cf. Dicey, op. ctt.. supra, at pp. 857-858. 

8 Bee Tuck (1947) 25 Can.Bar Rev. 226, esp. at pp. 298-294. The case under 
review would seem not to attract the strictures of Morris as propounded in 
(1946) 24 Can.Bar Rev. 78. 

9 Supra. 

10 Ramsay-Fatrfax v. Ramsay-Fairfaz [1956] P. 116 (C.A.), not, as stated in the 
report (see at p. 228), De Reneotile v. De Reneville [1948] P. 100, is authority 
for this. 

11 Travers v. Holley (supra); Corbett v. Corbett [1957] 1 All B.R. 621, ia also 
relevant here for, although the facts differed in thet the parties may not have 
both been resident in Palestine at the date of the nulhty proceedings there, 
Barnard J. clearly took the view that English courts should concede to the 
courts of a foreign country a nullity jurisdiction analogous to that of the 
English courts. 

12 At p. 223 he says that ‘‘the husband, and therefore the wife, was domiciled in 
Ttaly at all material times." 
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he did so because it was so by the lew loci celebrationis and the 
lex fori (both English law) or whether he adopted the classification 
of Italian or Swiss law it is not possible to say. No proof of the 
foreign law on this point appears to have been before him. He 
was content to grant the declaration prayed for upon the basis of 
the second submission, adding that the textbooks warranted the 
application of the Armitage rule ** to nullity. He thus did not 
concern himself with the third submission and may accordingly be 
said to have preferred the ‘indirect’? approach to the more 
« direct ?? one available to him. Having regard solely to the 
history of nullity jurisdiction in England, one might have possibly 
expected to see the third argument preferred to the second. At 
the same time, however, our courts may well have to grapple one 
day with the problem of recognising or not recognising a decree 
granted by a foreign court within whose jurisdiction the parties 
resided but not regarded as valid in their domicile.** 

Abate v. Abate, very fortunately perhaps, did not give rise 
to many difficulties. The marriage, being regarded as voidable, 
thus conferred on the wife the domicile of the husband: hence, as 
in the Armitage 1° case itself, the parties’ domicile was “‘ common.” 
There was thus no question as to whether the rule could apply 
when the domicile was not common because the marriage was void. 
Nor had it to be decided by what law one would discover whether 
the wife was entitled to acquire a domicile separate from that of 
her husband. Nor, equally fortunately, had it to be decided what 
was to be the attitude, assuming the wife and husband to have 
different domiciles by virtue of a void marriage, if the domiciliary 
law of one of them recognised the non-domiciliary decree and that 
of the other did not. Unless, therefore, the extension of the 
Armitage 2 rule to cover nullity is to be confined to cases where 
both parties have a common domicile,** problems more for the 
delight of the mathematician than of the lawyer are likely to 
present themselves for solution. 

P. R. H. Wess. 


OPPRESSIVE CONDUCT or COMPANY?’S AFFAIRS 


Tar decision of the Eastern Cape Division of the South African 
Supreme Court in Benjamin v. Elysium Investments (Pty) Ltd. 
should be of interest to company lawyers in England and other 


13 Supra. He cited Dicey, op. cit., supra, at p. 883; Rayden on Divorce, 8th ed., 
p. 824, and Jackson on the Formation and Fenn of Marriage, p. 281. 

14 By anal with the Mountbatten case (supra), it might be argued that the 
view of the domicile should prevail. 

18 Supra. 

16 Supra. 

11 Supra. 

18 There may be a common domicile when the marriage is void, as in Salvesen v. 
Administrator of Austrian Property [1927] A.C. edd (H.L.). 

1 1960 (3) 8.A. 467 (H.C.D.). 


May 1961 NOTES OF CASES 869 


jurisdictions where the equivalent of section 210 of the Companies 
Act has been introduced. 

The relevant facts of the case were as follows: one B was the 
sole beneficial shareholder in a building construction company 
known as A.B. Construction Company. In 1956 an agreement was 
concluded between B and Elysium Investments Company by which 
the former purchased from the latter, at a price of 10s. per share, 
2,550 ordinary shares of nominal value £1 each. The only other 
shareholder in this company was H who likewise held 2,550 
ordinary shares, B and H being the sole directors of the Elysium 
Company. The purpose of the agreement was that the construction 
company should erect a building for the Elysium Company on 
land owned by the latter, and it was hoped that by this means a 
saving of approximately 17 per cent. on the building costs would 
be effected. 

After a number of alterations in the construction plans, and at 
a time when the building was nearing completion, serious disputes 
broke out between B and H on the subject of the cost of the under- 
taking. Relations between the two directors rapidly deteriorated 
and culminated in the presentation of a claim by the construction 
company for payment of an amount of £8,500, said to be the 
balance of the ‘sum payable by the Elysium Company under the 
building contract. It was at this point that the equal distribution 
of shares began to make itself felt: the directors became bitterly 
opposed to one another and, since neither had the voting control 
necessary to coerce the other, deadlock ensued. These unfortunate 
differences reached their climax when the construction company 
issued a writ for the amount alleged to be owing and at a directors? 
meeting (attended, as is fashionable on these occasions, by the 
attorneys of each party) B refused to support a resolution proposed 
by H that the action be defended. 

Eventually, in 1959 B lodged with the court a petition in which 
he alleged that in terms of the equivalent of section 222 (f) it was 
just and equitable that the Elysium Company should be wound up. 
In his answering affidavit and in the course of argument, counsel 
for H conceded that the deadlock was such as to afford grounds for 
a winding-up order in accordance with the principle laid down in 
Re Yenidje Tobacco Co. Ltd.? but claimed that such an order 
would unfairly prejudice him. He therefore petitioned the court 
for an order in terms of section 210, alleging that the affairs of 
Elysium Company were being conducted in a manner oppressive to 
him and asking that B be ordered to sell to him the former’s 
shareholding in the company at a price to be determined by an 
independent chartered accountant. Argument was heard upon the 
issues of law raised by these conflicting claims. 

After disposing of an objection to the form of H’s claim, 
O’Hagan J. turned his attention to the main argument, viz., that 


2 [1916] 2 Ch. 426. 
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relief under section 210 is not available where control of the com- 
pany’s affairs is not vested in the person who is alleged to have 
acted oppressively, i.e., that the section ‘f can be invoked by an 
oppressed minority, but not by a member who shares the control 
equally with another.” The learned judge examined the origins of 
the relevant section, which was introduced into South African 
company law from the United Kingdom Act in 1952, and also con- 
sidered certain observations of Viscount Simonds in Scottish Whole- 
sale Co-operative Society v. Meyer, and of Jenkins L.J., as he 
then was, in Re Harmer.‘ In the latter case the learned Lord 
Justice had approved a passage in the judgment of Roxburgh J., 
in which the following statement appeared: “‘ I think the point 
about the word ‘ minorities’ is that it is only where the voting 
control is elsewhere that a case for the application of the section 
arises.” O’Hagan J. was, however, of opinion that these dicta 
should be read in the light of the facts of those cases, in both of 
which the oppression was of the minority shareholders, and that 
the relevant section could not be read so as to limit it in the 
manner suggested: in particular, neither the authorities nor the 
wording of the section itself restricted its operation to oppressive 
conduct only by a member vested with power to override a minority 
vote. In short, it was the view of the learned judge that ‘ the 
remedy is open to a shareholder who does not possess the power of 
control.” 5 

It is submitted that the conclusion of O’Hagan J. is certainly 
correct. The question is whether the United Kingdom Act can be 
interpreted to the same effect: section 210 and the equivalent 
section 111bis of the South African statute are, so far as material, 
in identical terms, with the slight difference that printed above 
section 210 there appears in italics the single word “‘ minorities.” ° 
In view of the fact, however, that the meaning of the section is 
itself clear, it is difficult to imagine that the presence of this word 
can make any difference since it is well established that at most the 
heading in a statute can be permitted to assist the interpretation 
only when the section itself is ambiguous * which is certainly not 
true of the present case. Indeed, it would be surprising to find 
that the rights of an oppressed minority are better protected than 
those of an impotent ‘* equality.” 

The problem in such cases will almost certainly be that of proof 
that there has been “‘ conduct ’? which is ‘* oppressive ’? to some 


8 [1959] A.C. 824 at 339. 

4 [1958] 8 All E.R. 689 at p. 705. 

5 Ibid. at p. 477. 

6 The absence of this word in the S. African Act may be due to the fact that 
s. lllbis was added by way of amendment and not in the process of a 
consolidation. 

T Bee, e.g., R. v. Hare [1984] 1 K.B. 854. 

8 Roxburgh J. takes this view of the section ın the passage from his judgment 
cited in Re Harmer [1958] 8 All E.R. at p. 705. See also Gower, Modern 
Company Law at p. 642. 
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part of the members of a company in which both oppressors and 
oppressed would appear to possess an equal power to inflict and to 
resist such burdens. O’Hagan J. in the instant case found the 
alleged oppression proved ® and it may be that the wide meaning 
attached to both these terms in the Scottish Wholesale case will 
encourage a liberal approach on future occasions. 

A further question considered by the judge in Benjamin’s case 
was whether the court should, as requested, delegate the function of 
assessing the value of the shares to another. O’Hagan J. declined 
to order such enforced arbitration in the absence of agreement 
between the parties, and preferred to follow the procedure of the 
court in the Scottish Wholesale case in undertaking this duty him- 
self. In the result, and subject to various undertakings by H, B 
was ordered to transfer his shareholdings to H at the “ fair value ” 
determined by the judge. 

Benjamin v. Elysium Investments indicates once more the uses 
to which this valuable new remedy may be put and also illustrates 
how, under its influence, the courts may go far towards relinquish- 
ing their formerly disinterested attitude towards the internal affairs 
of companies. It is interesting to speculate as to what H’s remedies 
would have been had section 210 not been available: by refusing to 
allow the company to defend the action against it, B was probably 
guilty of a breach of his fiduciary duty. Although according to 
Foss v. Harbottle the proper plaintiff in such a case would be the 
company, H might well be able to bring himself within the excep- 
tion to that rule since, as has been remarked by Harman J. (in a 
case if which the shareholdings were very nearly evenly divided), 
where the wrongdoer “is in a position to prevent the company 
taking any action against him ... an action might lie at the suit of 
the minority or of a frustrated shareholder ” for the benefit of the 
company.*° Since the fraud in such cases is in reality a wrong 
done to the company, there seems to be no good reason why the 
“ equality,” any more than the “ minority,” should not be 
permitted to bring action in respect of it. 

B. H. McPxHerson. 


POLYGAMY BY ESTOPPEL 


THE question which Phillimore J. had to decide in Hayward v. 
Hayward * was whether a man was debarred from obtaining a 
decree of nullity of a bigamous marriage by the fact that he had, 
in previous proceedings before magistrates, admitted desertion 
from the alleged wife. The decision that he was not so debarred 
by estoppel was reached only after the proceedings at assizes had 


° Unfortunately the report does not deal with this question: see p. 477. 
10 Birch v. Sullsoan [1958] 1 All E.R. 56 at p. 58. 
1 [1961] 1 All E.R. 286. 
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been adjourned for argument by the Queen’s Proctor under 
section 10 of the Matrimonial Causes Act, 1950, and the result 
suggests that more ample use might be made of this machinery for 
ensuring adequate consideration of important points of law and 
procedure (including evidence) relating to matrimonial causes. 

The argument that in such circumstances the man was estopped 
from challenging the validity of an admittedly bigamous marriage 
after his first wife had been proved to be still alive was based on 
the alternative grounds of estoppel per rem judicatam and estoppel 
by conduct (or in pais, as it is referred to throughout the report). 
Phillimore J. had no difficulty-in disposing of estoppel per rem 
judicatam, as no decision of the magistrates’ court could bind the 
High Court. But the question of estoppel by conduct was compli- 
cated by three previous decisions, one at least of which in fact 
concerned estoppel per rem judicatam. 

The first of the three was the case of Wilkins v. Wilkins.? 
There a woman petitioned for judicial separation because of her 
husband’s adultery; the alleged husband in reply denied not only 
the adultery, but also the validity of his marriage to her, on the 
grounds that at the time of the ceremony between them the 
woman’s lawful husband was still living. The jury found that 
the alleged husband had committed adultery and that the marriage 
was valid because at the time it was celebrated the woman’s 
former husband was dead. Doubt having been cast on the correct- 
ness of this finding by the reappearance of the former husband a 
few months later, the Court of Appeal allowed the ‘‘ second 
husband ” to appeal out of time for a new trial, on his ander- 
taking to secure maintenance of £1 per week for the woman 
concerned during their joint lives. In imposing this condition the 
court was admittedly swayed by the fact that the woman was 
sixty-four years of age, and that the bigamous “‘ second ”’ marriage 
had produced eight children in contrast with the lawful first 
marriage of which there was none*; the pleadings, on the other 
hand, were largely concerned with technical questions of statutory 
limitations of time for applications for a new trial. A decision 
that, in the light of fresh evidence, the time allowed for applying 
for a new trial should be extended, seems (as Phillimore J. sug- 
gested) a curious foundation for a line of decisions on estoppel. In 
fact the word “‘ estoppel ’? appears in only one of the three judg- 
ments delivered, when Kay L.J. declared + that ‘f as evidence is 
now forthcoming which could not by the exercise of reasonable 
diligence have been obtained at the trial, there must be some 
means of getting over’an estoppel arising from a verdict which was 
obtained under a misapprehension of the real facts.” Lindley L.J. 


2 [1896] P. 108. 


3 Ibid., per Lindley L.J. at p. 118, per Lopes L.J. at p. 114 and per Kay L.J. 
at p. 115. 


4 Ibid. at p. 114. 
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was content to speak 5 of “ getting rid of the difficulty which is 
created by the verdict,” and Lopes L.J. said even less precisely * 
that “ under the very peculiar circumstances of the present case, 
the enlargement è ought to be granted.” 

Nevertheless, in the subsequent case of Woodland v. Wood- 
land," Hill J. cited the passage from the judgment of Kay L.J. 
quoted above as showing that in Wilkins v. Wilkins “ the estoppel 
was clearly recognised,” 8 and on that authority he held that a 
man was estopped from petitioning for a decree of nullity on 
grounds of bigamy because he had previously failed to defend a 
suit brought by the apparent wife for restitution of conjugal rights. 
It appears to have been accepted that, at the time she went 
through a ceremony of marriage with the petitioner in 1914, a 
competent French court had pronounced a preliminary decree of 
divorce between the woman concerned and her former husband, 
but that because of non-compliance with technical Tequirements, 
no final decree dissolving that former marriage was in force at the 
time of the second ceremony. Seven years after the second cere- 
mony the woman obtained an order for restitution of conjugal 
Tights against the “ second husband ” in proceedings which he 
did not defend. Hill J. held that the grant of a decree for restitu- 
tion of conjugal rights involved a prior finding of a previously valid 
marriage, and that since the alleged husband had not defended the 
suit, he could not subsequently attack the validity of the marriage 
which the court had already decided to be genuine even though: 
“ It may be—and I think it is the fact—that at that time he had 
not aseertained that there was any ground for disputing the validity 
of the marriage.” ° Presumably if the “ second husband ” had 
defended the suit he might have been able, on the authority of 
Wilkins v. Wilkins, and on the production of such fresh evidence, 
to appeal out of time against the court’s finding that the marriage 
was valid, although where bigamy is alleged the discovery of a 
possible technical flaw in previous divorce proceedings can hardly 
compete for cogency with the production alive of a former spouse 
whom a jury has found to be dead. 

The last authority running counter to the decision in Hayward 
v. Hayward was Bullock v. Bullock.*° There, in reply to a com- 
plaint of desertion brought before magistrates in 1959 by his 
apparent wife, a man replied that their marriage in 1944 had been 
bigamous and void because the woman was at that time married 
to another. The woman had married her first husband in 1921; 
he deserted her in 1926, and in 1929 she obtained a maintenance 


5 Ibid. at p. 118. 

8 Of time. 

7 [1928] P. 169. 

3 Ibid. at p 174. Cf. Phillmore J., contra, in [1961] 1 All E.R. at pp. 289 
and 240. 

8 Ibtd. at p. 172. 

10 [1960] 2 All E.R. 807; 1 W.L.R. 9765. 
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order for herself and the two children, under which a few payments 
were made. Apart from these the wife neither saw nor heard of 
her husband after he left her in 1926, and she made no further 
inquiries. It subsequently transpired that, arrears having accumu- 
lated under the maintenance order, a committal order was made 
in 1980 and a warrant issued, but it could not be executed because 
the police could not trace the husband. When she went through 
a ceremony of marriage with a second man in 1944 the woman 
described herself as the widow of her former husband, but the 
“ second husband ” was fully informed of the circumstances of the 
first husband’s disappearance, and in these circumstances the Divi- 
sional Court held that the magistrates had rightly inferred in 1959 
that the first husband, who had not been seen since 1929, was dead 
before the second marriage ceremony took place in 1944, sixteen 
years after his original disappearance. Lord Merriman P. added ™: 
«c Tt is not in my opinion the law that there can be no estoppel 
where the marriage is void because of bigamy,” and cited Wilkins 
v. Wilkins and Woodland v. Woodland as authorities to this effect. 
One particular in which Bullock v. Bullock differed from Wilkins 
v. Wilkins 1? was the rather relevant fact that there was no evi- 
dence, even by 1959, that the husband who had disappeared in 
1926 and could not be traced in 1980 was alive in 1944. Moreover, 
in Bullock v. Bullock there was no estoppel per rem judicatam, as 
in Woodland v. Woodland = (and possibly Wilkins v. Wilkins). 
In Hayward v. Hayward, Phillimore J. preferred to revert to 
an old line of authority established in the ecclesiastical courts 15 
and exemplified by Miles v. Chilton *® and Andrews V. Ross,” 
according to which the court would, in nullity suits, inquire into 
the facts irrespective of estoppel. He expressly dissented from the 
statement by Hill J.1* that there was nothing in the law peculiar 
to the Divorce Division which rendered inapplicable the general law 
of estoppel. Phillimore J.’s conclusion seems preferable,*® namely 
that “‘ it would be contrary to all principle if a ceremony which is 
by definition null and void could be converted into something valid 
and binding and capable of conferring status by the act or inaction 
of a party to it. It would surely be remarkable as a proposition of 
law if this court were to be prevented from declaring the truth, 
namely, that a marriage is bigamous . . . merely because one or 
both of them has chosen to assert its validity or because one of 
them has failed to dispute or has concurred in the assertion of its 


11 Ibid. at 2 All E.R. at p. 809. 

13 Supra, note 3. 

18 Supra, note 7. 

14 Supra, note 1. 

15 He spplioable in nullity suits by reason of the Judicature (Consolidation) Act, 
, 8. 82. 

16 (1849) 1 Rob.Ecc. 684. 

17 (1888) 14 P.D. 15. 

18 [1928] P. at p. 172. 

19 [1961] 1 AN J.R. at p. 241. 
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validity by the other.” It may be added that such a proposition 
becomes more remarkable when, as in Hayward v. Hayward, both 
parties were fully aware of the circumstances at the time of the 
bigamous marriage and the one who failed to raise the defence of 
bigamy in previous litigation was probably in fear of criminal 
prosecution, and known to be so by the other party, who used the 
situation for financial gain. Phillimore J. also drew attention to 
the remarkable consequences of the estoppel doctrine in permitting, 
‘and indeed legally enforcing, a condition of polygyny *° or polyan- 
dry, thus stating with greater precision Dr. Lushington’s reaction 
to a similar argument for estoppel in similar circumstances 21; “ I 
feel sure that in admitting an allegation of this description I should 
entirely defeat the law and throw the marital relation into entire 
confusion.” 

The argument that “‘ interest reipublicae ut sit finis litium ” is 
sufficiently met by the fact that, the doctrine of estoppel being 
excluded, a decree of nullity will be granted only on sufficient 
proof of the bigamous nature of the ceremony.** The authorities 
also provide adequate precedent for translating moral responsibility 
into financial liability in the case of those who knowingly go 
through an invalid ceremony or. thereafter assert its validity. Thus 
in Miles v. Chilton *® the woman who had been deceived was held 
entitled to alimony; in Andrews v. Ross** the woman who had 
knowingly ‘‘ married ” the former husband of her deceased sister 
was deprived of her costs; and in Wilkins v. Wilkins the man 
was obliged to secure maintenance during joint lives for the biga- 
mous é‘ wife ” who had borne him eight children. All in all, the 
thorough examination of an important point of evidence has 
resulted in the vindication of the practice of the civilians as against 
the trend of the modern decisions. 

O. M. STONE. 


THe JUDICIAL COMMITTEE ON PICKETING AND TRADE DISPUTES 


Bird v. O’Neal * raises a number of interesting points in connection 
with trade disputes upon which the Judicial Committee pronounced 
opinions without discussion of previous authority. 

A union member who had been employed as a clerk was 


20 The report contrasts polygamy with polyandry, but since polygamy means 
simply plurality of marriages or spouses, the more specific polygyny seems 
preferable. 

21 (1849) 1 Rob.Eco. at p. 700. 

22 As in Wilkins v. Wilkins and Hayward v. Hayward; quaere Woodland v. 
Woodland. 

28 Supra, note 16. 

24 Supra, note 17. 

25 Supra, note 2. 

1 [1960] A.C. 907; [1960] 8 W.L.R. 584; [1960] 8 All E.R. 254 (P.C., on 
appeal from the West Indies Court of Appeal). 
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summarily dismissed with a week’s wages in lieu of notice. Following 
the breakdown of voluntary negotiations, the failure of efforts at 
conciliation by the Labour Commissioner, and the flouting of the 
accepted norms of good industrial relations by the employer in 
refusing to implement the recommendations of a Board of Inquiry, 
the Executive Committee of the union resorted to the industrial 
weapon of picketing. It passed a resolution authorising the 
appointment of pickets by the organiser and general secretary. Six 
paid pickets were engaged. 

The picketing was far from peaceful and was held to amount to 
an actionable nuisance. The Judicial Committee, therefore, was 
not called upon to pronounce upon the legality of peaceful picket- 
ing per se at common law—a point which does not appear to have 
been raised in England for half a century.” 

In determining the responsibility of members of the Executive 
Committee, the courts below considered that the fact the pickets 
were appointed in pursuance of the Executive Committee’s resolu- 
tion made them the Executive Committee’s servants. Without 
more ado, the trial judge held that although the predominant 
object of the members of the Executive Committee was the promo- 
tion of their own legitimate objects, they had conspired to use 
unlawful means to achieve those objects. He considered the rela- 
tion of master and servant sufficient to raise a conspiracy. The 
Court of Appeal adopted the same approach, but differed from the 
trial judge in that it considered that the Executive Committee’s 
predominant object was to injure the plaintiffs. The chief picket 
was brought into the conspiracy, although not a member*of the 
Executive Committee, because he had combined with the Com- 
mittee members for the purpose of picketing the premises. 

The Judicial Committee considered that the predominant object 
of the Executive Committee was to further their own interests. 
The suggestion that a master and servant relationship existed 
between the members of the Executive Committee and the pickets 
was rejected. The latter were paid by and appointed on behalf of 
the union, which could only act through its agents, members of the 
Executive Committee. The Judicial Committee equated the posi- 
tion of the Executive Committee with that of the general manager 
of a company or of its foreman, whose power to engage, dismiss and 
control the activities of workmen does not create the relation of 


2 The absence of picketing cases from the law reports is a remarkable tribute 
to the tolerance shown in England. Police prosecutions, too, are compara- 
tively rare—for a recent example see Piddington v. Bates [1960] 8 AU E.R. 
660. In Ward, Lock and Co. v. Operative Printers’ Assistants’ Society (1906) 
22 T.L.R. 827, the Court of Appeal considered peaceful picketing, includin 
persuasion, to be lawful at common law. See also Lyons v. Wilkins [1899 
1 Ch. 255 at 278-274, per Vaughan Wiliams L.J. (dissenting); Ferguson v. 
O'Gorman [1087] I.R. 691; Ryan v. Cooke and Quinn [1988] I.R. 512 at 519, 
per Johnston J. In most of the Irish cases 1t has been assumed that picketing 
18 illegal per se. 
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master and servant between themselves and the company’s other 
servants.® 

The courts below had not examined what part, if any, each 
individual had played in connection with the unlawful incidents, 
and whether such part necessarily compelled the inference that he 
was a party to a conspiracy to use unlawful means to further the 
object of the picketing. In the absence of clear and convincing 
evidence implicating the persons concerned, the Judicial Committee 
properly refused to undertake such an investigation itself.t Two 
members of the Executive Committee had not been present when 
the resolution was passed, and all denied authorising or even 
knowing of the employment of unlawful means in the picketing. 

Although unnecessary for their decision, their lordships con- 
sidered it desirable to make some observations on the legislation 
relating to trade disputes which had figured prominently in the 
courts below, and was of paramount importance to trade unions 
and employers. The Trade Unions Act, 1989, contains provisions 
identical with those on trade interference and picketing contained 
in the British Trade Disputes Act, 1906,° while the definition of 
trade dispute follows that of the Industrial Courts Act, 1919.8 

The employers contended that there was no trade dispute. 
Their first argument, that to constitute a trade dispute over dis- 
missal there had to be a dispute between them and their remaining 
employees (none of whom were members of the union), was rejected 
by the trial judge and not raised again. It is quite untenable.’ 

The second argument was that lawful dismissal, with due notice 
or wages in lieu, cannot be the subject of a trade dispute. This 
was rejected at first instance and by the Judicial Committee. 
Indeed, one would have thought it beyond argument but for a 
dictum in an Irish case which appears to make the legality of 
dismissal the test. A trade dispute is not confined to a dispute 
over the legal rights of the parties. 

The third argument was that under the statutory definition a 


3 [1960] 8 W.L.B. at 501, 592; [1960] A.C. at 919, 920. It might be arguable 
in the case of an unregistered union that members of its Executive Committee 
would be liable for a tort committed on behalf of the union either as individual 
tortfeasors, or as i lg ™ of the ‘‘ union's'’ servants—see Brown v. 
Lewis (1896) 12 T.L.R. 455; Bradley Eg Farms, Ltd. v. Clifford [1948] 2 
All B.R. 878. It is more normal to esta fish the existence of a conspiracy to 


mjure. 

4 [1960] 3 W.L.R. at 592; [1960] A.C. at 921. 

5 (1906) 6 Bdw. 7, c. 47, ss. 2, 8. 

6 9 & 10 Geo. 5, c. 69, s. 8, which differs from the 1906 definition only in the 
inclusion of ‘‘any differences,” viz., Trade Dispute means ‘‘any dispute or 
difference ... , etc." 

T See per Meredith J. ın Ferguson v. O'Gorman [1987] I.R. at 684; see also 
R. v. National Arbitration Tribunal, ex p. Horatio Crowther [1947] 2 All E.R. 
698; Beetham v. Trinidad Cement, Ltd. [1960] 1 All E.R. 274. 

8 Doran v. Lennon [1945] I.R. 815 at 825, per Overend J. This dictum does not 
represent Irish law—see, e.g., Ferguson v. O’Gorman [1987] I.R. 621; 
Quigley v. Beirne [1955] I.R. 62, where the Supreme Court reversed Dixon J. 
on this point; Suver Tassie Co., Lid. v. Cleary (1958) 92 I.L.T.R. 21. 
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trade dispute is one ‘‘ between employers and workmen or between 
workmen and workmen.” It was contended that the employee 
who had been dismissed was not a ‘‘ workman,” and that there 
could be no trade dispute between the union itself and the 
employer. This view prevailed in the Court of Appeal. Adopting 
once again ° the opinion of Lord Wright in National Association of 
Local Government Officers v. Bolton Corporation,” the Judicial 
Committee held that a trade union can be a party to a trade 
dispute as representing its members. 

It is true that in this case the union had simply taken up the 
cause of one of its members, but the implications of accepting Lord 
Wright’s opinion are somewhat wider. A union does not have to 
prove that individuals serving under an employer are disputing 
with him “—a union may raise a dispute on its own initiative.” 
It may raise a dispute with an employer, none of whose employees 
are members of the union, if he undercuts union standards.% The 
attitude of the Judicial Committee suggests that the courts will not 
question a union’s capacity to represent its members—provided 
that in raising the dispute the union’s executive is acting within 
the scope of its authority.* 

This is a basically different approach from that of Dixon J. 
who, in a number of Irish cases,5> held that where a dispute 
concerns the employment of persons who are not workmen, a trade 
union cannot supply the missing element by becoming a party to 
the dispute—at least where the union does not consist wholly of 
workmen. This reasoning has been challenged in Eire,® and the 
decisions of the Judicial Committee in the West Indies cases give 
renewed hope that it will not be applied in England. It is difficult 
to see why a union cannot be regarded as representing those 


8 [1960] 8 W.L.R. at 598, 506; [1960] A.C. at 924. 

10 [1943] A.C. 166 at p. 189. 11 Ibid. per Viscount Simon L.O. at p. 178. 

12 Beetham v. Trinidad Cement, Lid. [1960] 1 All E.R. 274, 279. See and 
compare R. v. Industrial Disputes Tribunal, ex p. Kigass [1968] 1 W.L.R. 
411; R. v. Industrial Disputes Tribunal, ex p. Technaloy, Ltd. [1954] 2 Q.B. 
46; R. v. Industrial Disputes Tribunal, ex p. Queen Mary College [1957] 2 
Q.B. 488. R. v. National Arbitration Tribunal, ex p. South Shields Corpora- 
tion [1952] 1 K.B. 46 turned on the definition of dispute under the Industrial 
Disputes Order. 

18 Bee per Meredith J. in Ferguson v. O'Gorman, supra; see also Brimelow v. 
Casson [1924] 1 Ch. 802 at 318, 814, where Russell J. held that the dispute 
was between the employer and the Actors’ Association as representing the 
general body of actors. There is nothing in the report to indicate whether 
or not the employees concerned were members of the union: presumably it 
was not considered material. 

14 See McCobb v. Doyle [1988] I.R. 444; Esplanade Pharmacy, Ltd. v. Martin 
[1957] I.R. 285 at 202, per Lavery J.; Beetham v. Trinidad Cement, Ltd. 
[1960] 1 All B.R. at p. 279. 

15 Smith v. Beirne (1955) 89 I.L.T.R. 24; Esplanade Pharmacy, Lid. v. Larkin 
[1807] TR 285 at 289; British and Irish Steampacket Co. v. Bramgan [1958] 
L.R. ? 

16 Smith v. Beirne (1955) 89 I.L.T.R. at 88, per O'Daly J.; Esplanade Pharmacy, 
Ltd. v. Larkin [1957] I.R. at 298, per O'Daly J. The Supreme Court found 
it unnecessary to express any opinion on the point. 
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members who are “ workmen,” or that the fact that some members 
are not workmen should affect the existence of a trade dispute." 

Finally, the Judicial Committee considered the meaning of the 
term ‘“‘ workmen ” under section 2 of the Trade Unions Act, 1989, 
which does not define it but simply states ‘ workmen includes 
labourers.” Although the definitions in the Trade Disputes (Arbi- 
tration and Inquiry) Act, 1989, could not be imported into the 
Trade Unions Act, their lordships considered that, ‘ in the absence 
of words of limitation,” the subject-matter called for a wide and 
liberal interpretation which would include shop assistants and 
clerks.8 

It may well be that ‘‘ workman ” here has been given a wider 
scope than the same term in the Trade Disputes Act, 1906, where 
it is defined as “ every person employed in trade or industry.” 
One would have thought that a strong case could be made out for 
giving these words a wide interpretation, but the Irish courts in 
recent cases *® and the House of Lords in 1948,” regarded them as 
restricting the scope of the Act. The attitude of the Privy Council 
in the present case suggests that a different view might prevail 
today.?! 

M. A. Hoxime. 


17 The fact that employers are also involved does not alter the nature of a 
dispute between workmen and workmen—see Brimelow v. Casson, supra. 
According to Dixon J. full-time officials are not ‘ workmen "Smith v. 
Beirne, supra, at p. 20. If they are members, does this brng his reasoning 
into play? It is submitted with respect that this reasoning is ‘ strangely out 
of date.” 18 [1960] 3 W.L.R. at 596; [1960] A.C. at 925. 

18 Smith v. Beirne; Britwsh and Irish Steampacket Co. v. Branigan, supra. 

20 N.A.L.G.O. v. Bolton Corporation [1948] A.C. at pp. 175-176, 181, 182-183, 
per Viscount Simon L.C., Lord Atkin and Lord nkerton. Even Lord 
Wright, at p. 189, refrained from holding every corporation employee to be a 
‘‘ workman.'’ Observations on the 1906 Act were obiter. 

21 Although material in taxation, and in the anomalous branch of laws concerned 
with licensing, it is difficult to see why the element of profit-making, relied 
upon in cases cited sbove, should be material in the field of trade sputes. 

e-1906 disputes concerned with road repairers, lamplighters and dustmen 
employed by local authorities were regarded as "labour, ‘‘industrial'' or 
“trade '' disputes. Unions of Government and local authority employees, and 
of domestic workers appeared on the register in the 1890s. Placed in their 
proper contexts, speeches of the Lord Ohancellor and Attorney-General support 
the view that all employed persons were included—see Hansard (1906) 4th Series 
(Commons), Vol. 164 at p. 282; Hansard (1908) 4th Series (Lords), Vol. 167 
at 805-306. The definition then read “trade dispute means any dispute which 
is connected with the employment or non-employment or terms of employment 
or conditions of labour of any person." The Lord Chancellor accepted a 
definition ın the present form as ‘'in no prejudicial sense” affecting the 
original proposals of the soc Hansard (1906) 4th Series (Lords), 
Vol. 167 at 812. Bee also Federated Municipal and Shire Council sy oboe 
Union of Australia v. City of Melbourne (1918-19) 26 0.L.R. 608 at 564, per 
Isaacs and Rich JJ. If organisations of municipal and governmental em- 
ployees are not concerned with trade or industry, presumably they do not 
impose restrictive conditions on ‘‘ trade or business.”” It would seam to follow 
from the definition of trade umons that they are not trade unions unless 
members are workmen. The argument that, if there can be trade unions to 
which they belong it 1s not an impossible use of language to say they can 
be parties to a trade dispute, hardly seems consistent with the imposition of a 
limited meaning on ‘‘ trade or industry." 
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JURISDICTIONAL PROBLEMS IN NULLITY—2 


Ir is interesting to see that the Court of Appeal have reversed the 
decision of Karminski J. in Ross-Smith v. Ross-Smith* and held 
that, when a marriage has been celebrated in England, English 
courts have jurisdiction to grant a decree of nullity even where the 
marriage is only voidable. There are strong arguments for and 
against the assumption of jurisdiction * but the Court of Appeal’s 
decision is the more logical since that court had already decided in 
Ramsey-Fairfax v. Ramsey-Fairfac * that nullity decrees in void- 
able marriages were more akin to decrees of nullity in void mar- 
riages, where jurisdiction is rightly assumed on a wide variety of 
connecting factors, than to divorce petitions, where jurisdiction is 
still with some exceptions based on the domicile of the parties. 

It will be remembered that in Inverclyde v. Inverclyde * 
Bateson J. took the view that, since voidable marriages were exist- 
ing marriages, a suit to avoid them was like a divorce suit in that 
it affected status, therefore the court of the domicile of the parties 
was the proper court to assume jurisdiction. Although there were 
cases to the contrary,’ this view was accepted by the Court of 
Appeal in Casey v. Casey,° where it was held that celebration of the 
marriage in England did not in itself confer jurisdiction to hear a 
petition alleging wilful refusal to consummate. Casey v. Casey 
was not followed in Addison v. Addison,’ a Northern Ireland deci- 
sion, which assimilated the grounds of jurisdiction in void and 
voidable marriages. Moreover the reasoning of Inverclyde v. Inver- 
clyde was disapproved by the Court of Appeal itself in Ramsey- 
Fairfaw v. Ramsey-Fairfaw ® where jurisdiction over a voldable 
marriage was assumed on the ground that both parties were 
resident in England. 

Collingwood J. in Hill v. Hill ® took the view that, since the 
decision in Ramsey-Fairfax, v. Ramsey-Fairfaw struck at the 
reasoning of the majority in Casey v. Casey, the latter decision 
must be confined to its peculiar facts,?° and he assumed jurisdiction 
over a petition for nullity on the grounds of the husband’s 
impotence on the ground that the marriage was celebrated in 
England. Karminski J. in Ross-Smith v. Ross-Smith differed 


1 [1960] 3 All E.R. 70 (Karminaki J.) and [1961] 1 All E.R. 255; [1961] 2 
‘W.L.R. 71 (0.A.). The decision of Karminski J. was noted in 28 M.L.R. 699. 

2 See 23 M.L.R. 699 at pp. 702, 708. 

3 [1986] P. 126. 

4 [1931] P. 29. 

5 Easterbrook v. Easterbrook [1944] P. 10; Hutter v. Hutter [1044] P. 96 and 
Robert v. Robert [1947] P. 164. 

6 [1949] P. 420. 

7 [1955] N.I. 1. 

8 [1956] P. 126. 

9 [1960] P. 130. 

10 Casey v. Casey was concerned only with wilful refusal to consummate, 6 
ground which essentially arises after the marriage ceremony. Hill v. Hill 
was concerned with impotence, a factor existing at the time of the ceremony. 
Ross-Smith v. Ross-Smith involved alternative allegations of both grounds. 
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from Collingwood J., holding that Casey v. Casey was still good 
authority and binding on him. He refused to assume jurisdiction 
in a petition founded on the alternative grounds of impotence and 
wilful refusal to consummate, where the only connecting factor was 
that the marriage had been celebrated in England. The Court of 
Appeal (Willmer L.J., who read the judgment, Ormerod and 
Upjohn L.JJ.) unanimously reversed his decision and the result of 
their decision appears to be the complete demise of Casey v. Casey. 

Jurisdiction has frequently been assumed in void marriages on 
the ground that the marriage was celebrated in England.“ Is 
there any difference between void and voidable marriages for juris- 
dictional purposes? ‘The ecclesiastical courts drew no distinction 
between the two as regards jurisdiction, and the jurisdiction of the 
High Court is derived from that exercised by the ecclesiastical 
courts.** In fact Bateson J. in Inverclyde v. Inverclyde was the 
first to draw such a distinction. The leading authority for the 
distinction was Casey v. Casey and after great deliberation the 
Court of Appeal came to the conclusion that the majority decision 
in that case 1° could not stand with the decision of the court in 
Ramsey-Fairfaw v. Ramsey-Fairfaz. In reaching this conclusion 
they were encouraged by the weighty reasoning of Lord Mac- 
Dermott in Addison v. Addison. 

They also dismissed the minority reasoning of Somervell L.J. 
in Casey v. Casey. His view, argued from first principles, was that 
the court of the lew loci celebrationis was only justified in assuming 
jurisdiction where the matter in ‘the petition disputed the actual 
validity of the ceremony. The Court of Appeal argued that this 
would logically exclude jurisdiction in any case where the juristic 
capacity of the parties was called in question and this was contrary 
to established principle.** Furthermore when we allow the court 
of the lew loci celebrationis to consider the juristic capacity of the 
parties, i.e., problems of age, prohibited degrees, bigamy, etc., 
why prohibit it from considering questions of physical capacity 
such as impotence, unsound mind, pregnancy inter alia and 
making decrees accordingly ? 

The Court of Appeal criticised the decision of Collingwood J. in 
Hill v. Hill in so far as it suggested that a petition on the ground 


11 See Stmonin v. Mallac (1860) 2 Sw. & Tr. 67; Sottomayor v. De Barros (1877) 
8 P.D. 1; Cooper v. Crane [1891] P. 869; Linke v. Van Aerde (1804) 10 
T.L.R. 426; Hussein v. Hussein [1988] P. 159; Galene v. Galens [1989] P. 
287. ‘There is some authority to this same effect gomg back before the 
Matrimonial Causes Act, 1857, e.g., Scrimshire v. Scrimshire (1752) 2 Hag.Con. 
895 at p. 411. 

12 Matrimonial Causes Act, 1857, s. 22, re-enacted in substance by the Supreme 
Court of Judicature (Consolidation) Act, 1925, s. 82. 

18 Given by Bucknill L.J. with whom Cohen L.J. concurred. Somervell L.J. 
concurred in their decision, but gave different reasons. 

14 [1955] N.I. 1. 

15 [1949] P. 420 at p. 488. 

16 See cases cited supra, note 11. 
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of wilful refusal might be distinguishable from one alleging 
impotence.” It is true that the latter exists at the time of the 
marriage and the former does not. It is also true that the eccle- 
siastical courts granted decrees in cases of incapacity and not wilful 
refusal. From this it is easy to argue a distinction between the 
two for jurisdictional purposes, but, as the Court of Appeal pointed 
out, this solution is unacceptable. Frequently these two are 
alleged as alternative grounds and the true ground cannot be 
decided until after the evidence is heard. Collingwood J.’s sugges- 
tion would mean that the court would have to hear the case before 
it could decide whether or not it had jurisdiction. 

The result of the decision in Ross-Smith v. Ross-Smith would 
appear to be that there is now no justification for distinguishing 
void and voidable marriages for jurisdictional purposes. Jurisdic- 
tion in voidable marriages can now be assumed by English courts 
(i) if the parties are domiciled in England, (ii) if they reside within 
the jurisdiction,’® but residence of the petitioner alone is not 
enough,” (iii) if the marriage was celebrated in England * and 
(iv) under the deserted wives jurisdiction of the Matrimonial 
Causes Act, 1950. 

It is, of course, possible for the House of Lords to reverse the 
decision. They could, if it comes to that, overrule Ramsey-Fairfan 
v. Ramsey-Fairfaz and restore the authority of Inverclyde v. 
Inverclyde. Generally speaking, however, appeals are more 
frequently made from refusal to assume jurisdiction,’ and the 
House of Lords are less likely to have an opportunity to consider 
the point now that the Court of Appeal have extended thee juris- 
diction of the High Court to the limits. Nevertheless leave to 
appeal has been granted in Ross-Smith v. Ross-Smith. 


J. A. ANDREWS. 


CRUELTY AND INSANITY IN DIVORCE 


In the recent case of Sofaer v. Sofaer, Collingwood J. had to con- 
sider once again the difficult problem of insanity as a defence to a 
petition for divorce on the ground of cruelty. 

The parties in the case in question were married in 1987 and 


17 [1961] 1 All E.R. 255 at p. 262. 

18 Ramsey-Fasrfaw v. Ramsey-Fairfax [1956] P. 126. 

19 De Reneville v. De Reneville [1948] P. 100. 

20 Ross-Smith v. Ross-Smith [1961] 1 All E.R. 255. 

21 There are various reasons for this. Generally speaking the petitioner's deter- 
mination to break the marriage ties is greater than the defendant's desire to 
maintain them. Many suits are undefended (¢6.g., Hill v. Hill, supra). 
Furthermore the defendant always has a further chance to fight on the facts 
once jurisdiction is assumed. To some extent the defendant's reputation is at 
stake, but if he 18 neither domiciled nor resident within the jurisdiction, this 
threat ıs not very great. The same might not be true if a claim for main- 
tenance 18 also made. 

1 [1960] 8 All E.R. 468; [1960] 1 W.L.R. 1178. 
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there were four children of the marriage. In the years between 
1987 and 1958 the wife was guilty of a sustained course of conduct 
which, when it came to consider the matter, the court had no diffi- 
culty in holding to be cruelty. In 1968, after the parties had come 
to England, the wife was certified insane and detained in a mental 
hospital where she has ever since remained. 

The husband petitioned for divorce on the ground of the wife’s 
cruelty. The court, as has been said, had no difficulty in holding 
that cruelty on the part of the wife had been established and the 
question was therefore whether she was, at the time she committed 
the acts of cruelty, so insane as not to be responsible for her con- 
duct. If she was, then the husband would not of course be entitled 
to a decree. 

Collingwood J. held that the test to be applied to the wife’s 
conduct was the M’Naughten Rules.? Since there was no evidence 
to show that the wife did not know the nature and quality of her 
acts so as to bring her within the first “ limb ” of the Rules the 
case turned on whether she knew that what she was doing was 
“ wrong.’? Now it is axiomatic that in the criminal law “ wrong ” 
in the second branch of the M’Naughten Rules means “ legally 
wrong.” ° The learned judge however held that in the present 
context the word ‘‘ wrong ” is not confined to conduct which is 
‘legally wrong ” but includes conduct which is “‘ culpable ” or 
“ blameworthy.” This allowed him to hold that the wife was not, 
in the case before him, insane within the meaning of the 
M’Naughten Rules since there was evidence to suggest that she 
knewethat her conduct was ‘ wrong ” in this sense—i.e., “ cul- 
pable ” or ‘* blameworthy.” 

It is remarkable that there does not seem to be any previous 
case or judgment containing a clear statement that the word 
“ wrong ” in this context (or indeed in any context) is to be inter- 
preted in this way. And in fact there are dicta of Henn 
Collins J. in Astle v. Astle,* Asquith L.J. in White v. White ° and 
Lord Goddard C.J. in Palmer v. Palmer,® which suggest that if the 
M’Naughten Rules are the appropriate test in this branch of the 
law, the Rules mean in this context what they mean in the context 
of the criminal law. 

In holding that “ wrong ” in this context means “ culpable ” 
Collingwood J. seems to have based himself upon the judgment of 
Asquith L.J. in White v. White, in which the learned Lord Justice 
quoted with approval from the judgment of the Court of Appeal in 
Hanbury v. Hanbury." It is, however, very difficult to find in the 


2 10 Ol. & Fin. 200. 


i p. 52. 
[1064] 8 All B.R. 484 at p. 496; [1955] P. 4 at p. 9; [1954] 3 W.L.R. 756 
at p. 760. 
7 [1960] 8 All E.R. at p. 472; [1960] 1 W.L.R. at p. 1177. 
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judgment of Asquith L.J., or in the citation from Hanbury v. 
Hanbury, any indication that “‘ wrong” in this context means 
anything other than what it means in the criminal law. 

But, in spite of all this, it must freely be admitted that it does 
seem inevitable that the word “ wrong ”’ should in this context 
mean something other than the “‘ legally wrong ” of the criminal 
law. For if‘ wrong ” in this context were to be interpreted in the 
same way as in the criminal law, it is obvious that the test could 
have no possible application to any case in which the conduct 
constituting the cruelty did not itself amount to a criminal offence. 

One cannot help wishing however that Collingwood J., in hold- 
ing that the word was to be interpreted as meaning “ culpable ” or 
“ blameworthy,” had given some indication of what was meant by 
“ culpable ” and “‘ blameworthy.” 

It is easy to assume, and there is much in the case to suggest, 
that ‘culpable ” in this context, since it cannot mean “ legally 
wrong,” must mean ‘f morally wrong.’”? Such an interpretation 
however inevitably leads to an obvious difficulty. Is the test of 
morality an objective one or a subjective one? Must the respon- 
dent know that his* conduct was “‘ wrong”? according to the 
standards of morality accepted by the majority of the members of 
society ® or is it enough that he considered the conduct to be 
immoral, according to his subjective moral standards? Either 
view would produce very real difficulties. 

It may be however that ‘‘ culpable ” in this context does not 
mean ‘* morally wrong ” but rather “‘ having legal consequences in 
the civil (as opposed to the criminal) law.’? This meaning is 
suggested by the dictum of Lord Esher M.R. above considered. 
On this view the question which would have to be asked in order to 
determine whether a respondent could bring himself within the 
second limb of the M’Naughten Rules would be “ Did he know 
that what he was doing was capable of having legal consequences 
in the civil law? *? To particularise, in a case where the divorce is 
being sought on the ground of cruelty the question would be 
“ Did the respondent know that what he was doing amounted to 
cruelty in law? ° Since however it is axiomatic that it is almost 
impossible to define with any confidence what amounts to cruelty 
in law, the acceptance of this test would mean that the number of 
cases in which a petitioner would be able to get a divorce on the 
ground of cruelty where the respondent pleaded insanity would be 
very few. This, it is submitted, is undesirable and against the 
trend of the modern law. 

Moreover there is no indication that such a test as this was in 
fact applied in Sofaer v. Sofaer. It does not seem to have been 


8 The respondent 18, for the sake of convenience, conceived of as masculine. 

ə This is of course the meaning given to the word ‘‘ wrong ’’ by the High Court 
of TET in the context of the criminal law. See R. v. Stapleton [1952] 
A.L.R. . 
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asked in that case whether the respondent knew that what she was 
doing amounted to cruelty in law. Indeed if this question had been 
asked it seems clear that the result of the case would have been 
different. 

It is to be hoped then that if “ wrong ” in the second limb of 
the M’Naughten Rules does in this context mean “ culpable ” 
there will be forthcoming in the not too distant future some 
authoritative exposition of what is meant by culpable. In view of 
the difficulties above mentioned it is not easy to see what form that 
exposition could satisfactorily take. 

In 1956 the Royal Commission recommended 1 that insanity 
should be no defence to a charge of cruelty.™ Perhaps the 
difficulties considered above provide one reason at least why it 
would be salutary if Parliament were to see fit to implement the 
Commission’s recommendation. 

H. W. BurxerT. 


** ONncE 4 MorTGAGE, ALWAYS A MorTGAGE ” 


Oxe of the manifestations of the above maxim, which is more than 
160 years old,* is that clogs on the equity of redemption are void. 
Thus, in general terms, any provision, whether in the mortgage 
itself or in any collateral but connected transaction, which prevents 
the mortgagor from getting the whole of the mortgaged property 
back on repayment of the moneys due under the mortgage will 
have no effect. Such a provision may sometimes appear in disguise 
as in*the celebrated case of Samuel v. Jarrah Timber and Wood 
Paving Corporation,? where a limited company borrowed money 
upon the security of its debenture stock and granted the lender an 
option to purchase the stock exercisable within twelve months. 
Within this period and before the company gave notice of its 
intention to repay the loan the lender purported to exercise the 
option. It was held by the House of Lords that the option was 
void since its exercise would debar the company from getting back 
the mortgaged property on repayment of the principal with interest 
and costs. On the other hand, in Lisle v. Reeve * Buckley J. held 
that where a mortgage is already on foot and by a separate and 
distinct transaction entered into after the creation of the mortgage, 
the mortgagor gives the mortgagee an option to purchase the mort- 
gaged property, such option is perfectly valid, not being part of the 
original mortgage transaction. The maxim “ once a mortgage, 
always a mortgage,” does not, therefore, prevent subsequent deal- 
ings with the mortgaged property by the mortgagor in favour of 
10 (1956) Cmd. 9678. 

11 As, of course, was held by ie LT. in a minority judgment in White v. 

White [1049] 2 All E.R. 889; [1960] P. 89. 
1 See Seton v. Slade (1802) 7 Ves. 265 at p. 278. 


2 [1904] A.C. 928. 
8 [1902] 1 Ch. 88. 
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the mortgagee provided that it was no part of the original 
mortgage transaction that any such dealings should be effected. 

Against this background, there arose in the recent case of Lewis 
v. Frank Love Ltd., the novel point whether an option granted by 
a mortgagor to a transferee of an existing mortgage, constituted a 
clog on the equity of redemption where it was a term of the agree- 
ment by the transferee to take the transfer of the mortgage that 
the option should be granted. 

In that case, the plaintiff charged certain property by way of 
legal charge on October 81, 1946, to secure (inter alia) a principal 
sum of £6,000. After the death of the mortgagee, his personal 
representatives pressed for payment and the plaintiff negotiated 
with the defendants with a view to the defendants paying off the 
amount then owing under the legal charge and taking a transfer of 
it. The defendants agreed with the plaintiff to take such a transfer 
on condition that the plaintiff granted them an option to purchase 
part of the mortgaged property exercisable at any time within two 
years. Both the plaintiff and the defendants were represented by 
solicitors who fully appreciated the risk of the proposed option 
being void as a clog on the equity of redemption. The transaction 
was eventually carried out by means of two documents, both bear- 
ing the same date, the first consisting of a transfer of the mortgage 
and the second of an agreement between the plaintiff and the 
defendants whereby in consideration of the defendants agreeing not 
to call in the mortgage during the ensuing two years the plaintiff 
granted the defendants an option to purchase part of the mort- 
gaged property. The plaintiff sought a declaration that the eption 
was void. After considering the cases referred to above (together 
with certain other cases) and concluding that there was not, in the 
reports, any case governing the present situation, Plowman J. said 
‘(and held): “ But in my view the principles on which the courts 
have held that a clog on the equity of redemption is void apply 
just as much to a transfer of a mortgage which is arranged between 
the mortgagor and the transferees, where one of the terms of that 
arrangement is that the transferees in return for parting with their 
money shall have an option to purchase part of the mortgaged 
property.” In coming to this conclusion, the learned judge held 
(a) that the fact that the option was granted by a separate docu- 
ment was irrelevant since equity looked to the substance of the 
transaction and not to the form and (b) that “ the doctrine of a 
clog on the equity is a technical doctrine which is not affected by 
the question whether in fact there has been oppression, and which 
applies just as much where parties are represented, as they were 
here, by solicitors.” 

In the instant case, the defendants had purported to exercise 
the option and counterclaimed for specifie performance of the 


4 [1961] 1 All E.R. 446; [1961] 1 W.L.R. 261. 
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agreement which they alleged resulted from such exercise or damages 
for its breach. The claim for specific performance was abandoned 
during the course of the action and the effect of the decision as to 
the validity of the option was, of course, that the claim for 
damages failed. At the date when the proceedings were com- 
menced, the two-year period during which the defendants had 
agreed that in consideration of the option they would not call in 
the mortgage had expired so that, independently of the validity of 
the option agreement, they were entitled to call in the mortgage 
forthwith. Presumably, however, there would, in the light of this 
decision, have been nothing to have prevented the defendants from 
calling in the mortgage at any time during the two-year period, 
since the consideration for their agreement not to do so consisted 
in nothing more than the void option. 

Notwithstanding the decision in Lewis v. Frank Love Ltd., it 
would seem to be possible to carry out the intention of the parties 
in that case by effecting the transaction in a slightly different way. 
If, upon it appearing that the proposed transferees of the mortgage 
would only take a transfer if they were granted an option to 
purchase part of the property, the mortgagor were to grant such an 
option, not to the transferees, but to the existing mortgagee, and 
then the mortgage together with the option were transferred by the 
mortgagee to the transferees, the transaction would seem to be 
unobjectionable. Nevertheless, this is a branch of the law which 
is guarded jealously by equity and where, perhaps, the true under- 
lying principle is honi soit qui mal y pense. 

e E. H. ScamELL. 


WHAT IS AN “‘ [MPERFECT Trust PROVISION ”? 


In Re Wykes’ Will Trusts, Riddington v. Spencer + Buckley J. had 
to consider the meaning of the phrase “ an imperfect trust provi- 
sion ” as defined by section 1 (1) of the Charitable Trusts (Valida- 
tion) Act, 1954.3 

The Act, which only applies to instruments taking effect before 
December 16, 1952,* provides that where such instrument contains 
an imperfect trust provision, which would be valid if all the objects 
were exclusively charitable but which, otherwise, is invalid,* the 
provision shall be deemed to have effect as if, before the commence- 
ment of the Act, all the declared objects were charitable * and as 
if, after the commencement of the Act, the property is required to 
be applied only to charitable purposes.* These provisions are 


1 [1961] 2 W.L.R. 115; [1961] 1 All E.R. 470. 

24 & 3 Eliz, 2, o. 68. See 18 M.L.R. 152 (P. 8. Atiyah). 
2 Ibid. s. 1 (2). 

4 Ibid. s. 2 (1). 

5 Ibid. s. 1 (2) (a). 

6 Ibid. 8. 1 (2) (b). 
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subject to saving clauses in respect of funds which have been distribu- 
ted on the assumption that the disposition was invalid ” and of the 
rights of those who would be entitled if the Act had not been 
passed.® 

The Act is based on the recommendations of the Charitable 
Trusts Committee, 1950,° following the decisions in Chichester 
Diocesan Fund v. Simpson,’ Ellis v. I.R.C.4 and Oaford Group 
v. I.R.C.” that dispositions which permitted the funds to be applied 
to non-charitable objects would fail, even though some of the avail- 
able objects were charitable. In the case of trusts having mixed 
charitable and non-charitable objects, the Committee recommended 
that the fund should be permitted to be applied to the purely 
charitable objects. In the case of -trusts which had been 
generally recognised to be charitable, but which, it subsequently 
appeared, were not charitable, the Committee recommended the 
preparation of a cy-prés scheme.** In the case, however, of trusts 
which were created before 1951 but, as in the instant case, were not 
intended to come into operation until the termination of some prior 
interest, it was recommended that a charitable scheme should only 
be permitted if the primary object was charitable." 

The legislature did not accept this. distinction. The long title of 
the Act declares it to be ‘ An Act to validate . . . and restrict to 
charitable objects, certain instruments . . . providing for property 
to be held for objects partly but not exclusively charitable,” whilst 
the term “ imperfect trust provision ” is defined as “ any provi- 
sion declaring the objects for which property is to be held or 
applied, and so describing those objects that, consistently with the 
terms of the provision, the property could be used exclusively for 
charitable purposes, but could nevertheless be used for purposes 
which are not charitable.” 15 

In the instant case a testator, by his will made in 1944, left a 
life interest in his residuary estate to his widow, who died in April 
1954. He directed that, on her death, the residue should be 
divided into three equal parts and disposed of, as to one part, 
“|. to the board of directors of E. Wykes (Leicester), Ltd. to be 
used at their discretion as a benevolent or welfare fund or for 
welfare purposes for the sole benefit of the past, present or future 
employees of the company.” It had been established that the Act 
would not apply to a disposition under which some of the property 


T Ibid. s. 2 (2). 

8 Ibid. s. 8. 

® Report of the Committee on the Law and Practice relating to Charitable 
Trusts (1952) Gmd. 8710, paras. 487-542. 

10 [1044] A.C. 841; [1044] 2 All E.R. 60; 118 L.J.Ch. 225; 171 L.T. 141. 

11 (1949) 18 Tax.Cas. 178. 

12 [1949] 2 All E.R. 587; 31 Tax.Cas. 221. 

13 Cmd. 8710, supra, para. 502. 

14 Ibid. paras. 516 and 617. 

15 g. 1 (1). 
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must be applied for non-charitable purposes ** but Buckley J. 
pointed out 1" that, although no class of the public was involved, 
the fund might be used exclusively for charitable purposes if it 
were wholly applied for the relief of poverty. Equally, it could be 
used for non-charitable purposes. 

It might, therefore, seem clear that this was an imperfect trust 
provision, but the learned judge was faced with the restrictive 
interpretation which had been placed upon this phrase in Re 
Gillingham Bus Disaster Fund, Bowman v. Official Solicitor.2® 
In that case, money had been raised by public donations for the 
purpose of ‘‘ defraying funeral expenses [of the victims of a 
disaster], caring for the boys who may be disabled, and then to 
such worthy cause or causes in memory of the boys who lost their 
lives, as the Mayors may determine.” If this was to be regarded 
as a single disposition,® and Harman J., at first instance, and 
Evershed M.R. and Romer L.J., in the Court of Appeal, were of 
the opinion that that was the correct construction, then it was 
clearly outside the Act since some part of the fund must be applied 
to the first purpose, which was private. Harman J., however, 
went on to consider the position if the third purpose could be 
regarded as separate from the other two. He expressed the view 
that, even in such a case, the words did not constitute an “ imper- 
fect trust provision.” 2° In his opinion, the long title of the Act 
revealed an intention to include only those dispositions which 
declared the objects of the trust in such a form as to include by 
express reference some legally charitable purpose; such, that is, as 
would authorise the fund to be applied to a charitable purpose if 
words which were too wide or too vague were excluded. It may be 
said at once that this “‘ blue pencil ” test has been applied in other 
branches of the law without producing conspicuously desirable 
results and there is no reason to suppose that its use here would be 
any more successful. 

In the Court of Appeal, Romer L.J. took a similar view, though 
he, more clearly perhaps than Harman J., indicated that the point 
was obiter.’ Lord Evershed also stated that the point was not 
material to his decision 7* but he, apparently, would have con- 
sidered & disposition which had within it “ at least the notion of 
charitable objects or objects analogous thereto ” as within the Act. 


16 Vernon v. I.R.C. [1956] 8 All E.R. 14. Accepted in Re Gillingham, injra, 
note 18. In Vernon's case, Upjohn J. also pomted out that the Act only 
applied to dispositions that would otherwise be invalid and not to those 
against which there was no objection, e.g., on grounds of perpetuity or 
ena es 

17 [1961] 2 W.L.R. 115 at 119. 

18 [1958] Ch. 800; [1958] 1 All E.R. 87; [1957] 8 W.L.R. 1060; affd. C.A. 
[1959] Ch. 62; [1958] 2 All E.R. 749; [1958] 3 W.L.R. 825. 

19 g. 2 (8). 

20 [1968] 1 Ch. 800 at 806. 

21 [1959] 1 Ch. 62 at 77. 

2a Ibid. at p. 75. 
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Cross J. expressed himself as bound to follow the view of 
Harman J. in Re Harpur’s Will Trusts, Haller v. Att.-Gen.* 
although, again, this point was not essential to the decision. A 
fund had been left to “ such institutions and associations having 
for their main object the assistance and care of soldiers, sailors, 
airmen and other members of H.M. Forces who have been wounded 
or incapacitated during the recent world wars.” Avowedly adopt- 
ing a restrictive attitude to the interpretation of the Act the 
learned judge held that the use of the word “ objects” in the 
definition indicated that the Act was not intended to extend to 
gifts to “ institutions’ or “‘ associations.” The latter type of 
trust was perfectly good since the class of donees was not uncer- 
tain. It is fair to say that the reasoning in support of this proposi- 
tion is not very convincing.** Such trusts, if valid, would in any 
event fall outside the Act and there seems no reason to suggest 
that, because the legislature had provided for this contingency 
elsewhere in the Act, it did not intend to include those that 
happened to be invalid for some other reason in the definition of 
imperfect trusts. Upon the question dealt with in the Gillingham 
case, Cross J. purported to adopt the reasoning of Harman J. In 
fact he came closer to the views of Evershed M.R. since he was 
prepared to hold that the disposition might be construed as a trust 
for charitable or benevolent objects and the mere fact that this 
meaning was implicit rather than express would not take the dis- 
position outside the Act.” 

In the Gillingham case, Ormerod L.J. had dissented from the 
majority. He decided that the trust could be regarded as sthree 
separate dispositions and accepted the argument of counsel for the 
Attorney-General ** that the definition clearly covered the third 
object. In his view section 1 (1) was unambiguous and, accord- 
ingly, there was no need to have regard to the long title.”” 

Buckley J., in the instant case, noted that the views of 
Evershed M.R., Romer L.J. and Harman J. on the question at 
issue were obiter. In his opinion, Cross J. had not decided Re 
Harpur on this ground and the reference to the binding nature of 
the remarks of Harman J. on the subject only applied in case 
Cross J. was wrong in his construction of the will as implying a gift 
to charitable or benevolent institutions. This evaluation is 
certainly correct and it is, therefore, true to say that Cross J. did 
not hold the view of Harman J. to be correct, although it must be 
admitted that he would have done so, at least in his construction 
of those remarks, had it been necessary to do so. 

Faced with a series of obiter dicta, Buckley J. felt himself 
entitled to adopt the approach favoured by Ormerod L.J.** The 


28 [1960] 8 W.L.R. 607; [1960] 8 All E.R. 287. 

24 [1960] 3 All H.R. 287 at 248. 

25 Ibid. at p. 242. 26 Now Buckley J. 

27 [1959] 1 Ch. 62 at 80. 28 [1961] 2 WLR. 115 at 121-123. 
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long title of the Act, as he pointed out, may not be looked at to 
modify the interpretation of plain language and the definition is 
nothing if not plain. Moreover, he said, even if the long title is to 
be taken into account, it is not possible to contend that an expres- 
sion such as “ public purposes ” which embraces both charitable 
and non-charitable purposes is any less within the language of 
the long title than the expression “ charitable or other public 
purposes.”’ 

It is to be hoped that the view of Ormerod L.J. and of 
Buckley J. will prevail.2® Harman J. called it “very far- 
reaching ”? and suggested that, if it was correct, ‘ the vaguer the 
words are, the better they will do.” But it must be borne in mind 
that all the instruments to which the Act applies will have been 
made at a time when the law required a high degree of certainty. 
No deliberate attempt will have been made, therefore, to take 
advantage of the laxity permitted by the Act. If, by chance, the 
do-it-yourself man has, in ignorance, taken such advantage, is there 
any valid reason why the law should recoil from allowing him his 
way? As Buckley J. said, it is not for the court to corset the 
clearly expressed intention of the legislature into some shape which 
accorded better with professional legal thought than the natural 
meaning of the words. Cross J. could not see what reason the 
legislature had for passing a purely retrospective Act of this nature 
but that in itself is no reason for construing it restrictively. It may 
well be that the purpose of the Act was to make “ very far- 
reaching ”? changes *° and since this appears to be so the courts 
must accept it. 

One may, however, sympathise with Cross J. on this point of 
legislative intention. It is fortunate that Parliament does not 
indulge a taste for purely retrospective legislation. Inevitable 
though the result in the instant case may be it only lends force to 
the question, if the law is in need of reform why not reform it? 31 
Ts it sufficient to tell those who may be affected that, if they have 
already acted on the assumption that the law would do its best to 
help them achieve their public spirited ends, they may rely on it to 
do so but that if, in the future, they act on this assumption, they 
will be disappointed unless they express their wishes in language so 
technically exact that there is no room for the slightest possibility 
of misunderstanding ? 


R. W. Rmweovur. 


29 See (1958) 74 L.Q.R. at p. 490 (P. 8. Atiyah); [1954] C.L.J. 41 (8. J. Bailey). 

80 Bee (1958) 74 L.Q.R. 190 (P. 8. Atiyah). 

81 In this r t it is interesting to note that the (Victoria) Pro rty Law Act, 
1928, s. 181; the (New Zealand) Trustee Amendment Act, 1938. s. 2, and the 
(New South Wales) Conveyancing Act, 1938, s. 87D, provide that no trust 
shall be held to be invalid by reason of some non-charitable and invalid as 
well as some charitable purpose being or being deemed to be included in any 
of the objects of the trust. These legislative provisions are not purely 
1etrospective. 
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Tre ** Proper Law ” AND THE Proper Law 


Tue House of Lords decision in Philipson-Stow v. I.R.C.* is of 
considerable interest to conflict and revenue lawyers alike. A 
testator had made his will in English form containing an express 
declaration that inasmuch as he had an English domicile (which 
was in fact the case at all material times) it should be construed 
and should operate, so far as the case admitted, according to 
English law. He devised and bequeathed his residuary estate, 
which included undivided shares in land situated in the Orange 
Free State and regarded by the lew situs as immovable property, 
to trustees to hold on trust for sale so as to devolve with a family 
property in Sussex which he had specifically devised on trust for 
various persons in succession. South African law evidently made 
no objection to such a trust? and the trustees duly became the 
registered owners of the land in accordance with that law when the 
estate had been fully administered. 

In proper exercise of a power conferred by the will to postpone 
the sale of this land, the trustees retained it unsold. The life 
tenant—to whom the trustees had paid the income arising from 
this land as enjoined by the will—died in 1954. It accordingly fell 
to be decided whether the land was exempted from English estate 
duty by virtue of the provision of section 28 (2) of the Finance 
Act, 1949, to the effect that property passing on the death of a 
person ‘‘ shall be deemed for the purposes of estate duty not to 
include any property passing on the death which is situate out of 
Great Britain if it is shown that the proper law regulating the 
devolution of the property so situate, or the disposition under or 
by reason of which it passes, is the law neither of England nor of 
Scotland and ... (c) that the property so situate is, by the law of 
the country in which it is situate, immovable property.” 

The Revenue conceded that the land was immovable by its lew 
situs but claimed duty on the basis that the “‘ proper law ” of the 
« disposition ’? under which it passed was the law of England. A 
majority of the House * held that duty was not exigible, the deci- 
sion turning upon the construction of the words of the subsection 
italicised above. The following points emerge from the speeches: 

(a) In the present context, the term “‘ proper law ” cannot 
possess the connotation of a selected or intended law as it does in 
the more familiar and less esoteric realms of contracts and marriage 
settlements. No one can select the law which is to apply to the 
1 [1960] 8 W.L.R. 1008, reversing, by a majority of four to one, a decision of 

the Court of Appeal ([1960] Ch. 818; see Korah [1960] Britssh Tas Review 

104, which, by & majority of two to one, upheld the decision of Upjohn J. 

[1959] Ch. 895) to the effect that duty was exigible. Finally, then, five 

judges considered duty not to be exigible, four that it was. 

2 Unlike the Italian law in Re Piercy [1895] 1 Ch. 88. 
8 Viscount Simonds (with whom Lord Tucker concurred), Lords Reid and 

Denning; Lord Radcliffe dissented. 


4 Per Viscount Simonds at p. 1018, Lord Reid at pp. 1018-1019, Lord Denning 
at p. 1029. 
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** devolution ” of his property on his intestacy, for instance, or the 
law which is to regulate the “‘ dispositions ” in his will inasmuch 
as it is axiomatic that succession to movables is governed or deter- 
mined (which is what “‘ regulated °” means *) by the law of the 
deceased’s last domicile and succession to immovables by the lex 
situs.° If the term “ proper ” in relation to “ law ’? means any- 
thing here, it means, said Lord Reid, “ the law regulating the 
disposition under or by virtue of which the foreign immovable 
passes.” 7 

(b) Lord Reid also observed that property may pass by various 
kinds of “ disposition,” such as “ will, inter vivos disposition or 
settlement based on contract.” 8 In the present context, ‘ disposi- 
tion ° must mean the particular devise in question. Were it to be 
held that it meant the will as a whole, one would, as remarked by 
Viscount Simonds, be in an impossible position when confronted 
with ‘a will which, being in other respects an ‘ English will,’ 
purported to devise in strict settlement land in South Africa.” ® 

(c) By “ devolution ” is meant devolution by operation of law, 
that is, by heirship or kinship.?° 

(d) In the light of the above, notwithstanding the express 
choice-of-law clause, it had still to be decided whether the “ dis- 
position ° was ‘‘ regulated ” by South African law. In holding 
that it was so governed, Viscount Simonds indicated that the 
‘* proper law ”? might change with a change in the subject-matter 
so that, were the land to be sold and the proceeds gathered in, the 
“ proper law °? would become English law. But, until sale, the 
relevant law was that of South Africa—what passed on the life- 
tenant’s death was the land, the immovable, despite the fact that 
in English domestic law it might be converted into personalty— 
and the ‘‘ disposition ’? had operated, trust or no trust, for the 
very simple though cogent reason that South African law allowed it 
to do so. Since, however, it is generally considered that the deci- 
sion in Re Piercy +? “ should be dismissed as ingenious leger- 
demain,” 1* it is a matter for regret that Viscount Simonds and 
Lord Radcliffe appear inferentially to have approved it. 

(e) It is incorrect to say that, once it is decided that any 
property in question is immovable, it must follow that the “ proper 


5 Per Viscount Simonds at p. 1015. 

€ Per Viscount Simonds at p. 1016, Lord Reid at p. 1019, Lord Denning at 
pp. 1029-1080. Cf. per Lord Radcliffe at p. 1021. 

7 At p. 1019. Of. Viscount Simonds at p. 1018. 

8 At p. 1018. 

9 At p. 1014. And see per Lord Denning at p. 1028. 

10 Per Lord Denning at p. 1028. 

11 At pp. 1014-1016. Cf. Re Hewitt [1915] 1 Ch. 228, which illustrates that 
where the term ‘‘ proper law '’ 18 accorded its usual connotation, the rule is 
“once the proper law, always the proper law.” 

12 Supra. 

13 The words of Bland in a note on the present case at first instance: (1959) 8 
L0.L.Q. 677. 

14 At pp. 1015-1016, 1024, respectively. The latter calls the case ‘‘ curions." 
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law ” regulating its ‘“ devolution ” or ‘“‘ disposition ” is the lex 
situs and thus that the subsection is tautologous. In the opinion 
of Viscount Simonds, it ‘‘ may contemplate cases—and there may be 
such cases—where the law of a country, though it regards certain 
property as an immovable, may yet in certain circumstances regard 
its devolution, etc., by reference to another law. Nor even if there 
is some tautology, does it have much weight with me.” 1 Doubt- 
less, therefore, the foreign immovables in renvoi cases such as Re 
Ross*® and Re Duke of Wellington, decd.*" would not today attract 
the exemption. 

(f) In the speech of Lord Denning there is a most useful indica- 
tion that the construction of a will may be governed by the law of 
the testator’s domicile when he made it rather than by that of his 
domicile at death—subject, of course, in the case of immovables, 
to any overriding provisions of the lew situs.** 

P. R. H. WEBB. 


ILLEGALITY—THE Lımrrs of A STATUTE 


Economy in juristic concepts is useful, promoting simplicity and 
clarity in arrangement, but Occam’s razor can be applied too 
sharply, if the result is to cast too many different situations within 
the ambit of a single rule. The law relating to illegality in contract 
has been the victim of such a tendency. Until recently this topic 
was formally governed by a few maxims, very widely stated and 
usually applied in a mechanical fashion, with little or no account 
taken of the policy considerations causing the law to condemn the 
particular contract or of how best they could be promoted. The 
pressure of events, particularly the vastly expanding field of state 
intervention with the minutiae of daily life, has compelled a 
reappraisal. Several commentators have pointed out the need for 
a more flexible approach,’ and for a realisation that there is not 
one or even two but many kinds of illegality.” 

There is scope for much further analysis along these lines and 
for a full statement of the problems involved which could provide 
useful guidance to the courts. The latter however have not been 
insensitive to modern developments,’ and the recent case of 


15 At p. 1018. Cf. the view of Lord Radcliffe at p. 1028. 
16 [1980] 1 Ch. 877. 

17 [1947] Ch. 506; [1948] Oh. 118 (C.A.). 

18 At p. 1080. 

1 See, e.g., Grodecki, 71 L.Q.R. 254; Guest, 5 J.S.P.T L. 90. 

2 See, e.g., Diamond, 22 M.L.R. 451 citing Corbin, § 1574, pp. 1055-1056. 
Honoré, 75 S.A L.J. 82 makes some useful suggestions for greater precision in 
terminology. 

8 See, e.g , Bennett v. Bennett [1952] 1 K.B. 249; [1952] 1 All E.R. 418; 
Goodinson v. Goodinson [1954] 2 Q.B. 118; [1954] 2 All E.R. 255; Marles v. 
Philp Trant (Mackinnon third party) [1954] 2 Q.B. 20; [1958] 1 All E.R. 
651; St. John Shipping Corporation v. Joseph Rank, Ltd. [1957] 1 Q.B. 267; 
[1956] 8 AN B.R. A 
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Archbolds (Freightage) Ltd. v. Spanglett, Ltd. (Randall third 
party) * makes a useful contribution in this field. 

In this case the plaintiffs, a firm of carriers, sub-contracted to 
the defendants the carriage from Leeds to London of two hundred 
erates of whisky belonging to the third party. Owing to the negli- 
gence of the defendants’ driver the goods were stolen and the 
plaintiffs sued for damages. Ex facie, there was no answer to this 
claim but the defendants contended that the contract was illegal 
because their vans including the van in which the whisky was 
carried only had ‘ C ” licences, which enabled them to carry the 
defendants’ own goods but not to carry the goods of others for 
reward. The Court of Appeal affirmed the decision of Slade J. 
rejecting this defence and giving judgment for the plaintiffs for 
£8,674 18s. 8d. 

There are a good many dicta in earlier cases * suggesting that 
illegality in the course of performance renders a contract illegal but 
Marles v. Trant® and St. John Shipping Corporation v. Joseph 
Rank Ltd." have demonstrated that view to be an over-simplifica- 
tion. The instant case provides further clarification of the true 
position and also of the criteria for deciding whether a contract is 
implicitly prohibited by statute. 

One question which naturally arose in the light of the previous 
authorities was whether the statutory restriction on carriage of 
goods by “‘ C ” licensees implicitly forbade contracts for the carri- 
age of goods in ‘f C ” licensed vehicles. But on one view of the 
facts this question would never have been reached since it could 
plausibly be argued that the contract was simply for the carriage 
of the whisky from Leeds to London and that though the parties 
contemplated that the goods would be carried in the particular 
van, SXY 902, in which they were in fact carried, this was not 
contractually stipulated for. If this were so the contract when 
made would have been valid. It is true that the defendants had 
performed the contract illegally and indeed had always intended to 
do so. This case however is different from other cases of illegality 
in the performance of contract in which it has been the person who 
performed illegally who sought to enforce the contract. Here the 
person who had performed illegally sought to rely on his own 
illegality, an unmeritorious plea made more unmeritorious by the 
fact that the plaintiff did not know that the defendant’s van 
SXY 902 only had a “‘ C ” licence.® 


4 [1961] 2 W.L.R. 170; [1961] 1 All E.R. 417. 

5 6.9g., Bensley v. Bignold (1822) 5 B. & Ald. 885 at 842; Anderson v. Damel 
[1924] 1 EB. 138 at 145; B £ B Viennese Fashions v. Losane [1952] 1 All 
H.R. 909 at 912 and 918. 

6 [1954] 2 Q.B. 29; [1958] 1 All E.R. 661. See Coutts, 16 M.L.R. 872. 

7 [1057] 1 Q.B. 267; [1056] 8 All B.R. 688: see Grunfeld, 20 M.L.R. 172. 

8 There was considerable dispute as to whether the plaintiffs had actual or 
constructive knowledge. See Sellers L.J.: [1961] 2 W.L.R. at 178; [1961] 
1 All E.R. at 419; and Pearce L.J. [1961] 2 W.L.R. at 174-175; [1961] 1 AÑ, 
E.R. at 420-421. The trial judge's finding that they had not was accepted. 
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Slade J. appears to have decided the case simply on this point ° 
but the Court of Appeal were surprisingly reluctant to follow suit. 
It is true that they were not convinced that the contract was not 
for carriage in a nominated van but that seems irrelevant. In the 
light of the plaintiffs’ knowledge at the time of the contract, 
the contract was legal and could be legally performed. Even if the 
contract were for carriage in the van SXY 902 which could not be 
legally performed there is no reason of logic or convenience to 
entitle the defendants to take advantage of that fact, when it was 
not known to the plaintiffs. 

But though the Court of Appeal regarded the plaintiffs’ know- 
ledge as relevant they did not appear to regard it as decisive. 
Pearce L.J. expressed the general principle which he regarded as 
governing the case as follows *°: 


“* Tf a contract is expressly or by necessary implication for- 
bidden by statute or if it is ew facie illegal, or if both parties 
knew that though ew facie legal it can only be performed by 
illegality or is intended to be performed illegally, the law will 
not help the plaintiffs in any way that is a direct or indizect 
enforcement of rights under the contract; and for this purpose 
both parties are presumed to know the law.” 


It seems that Pearce L.J. intended to draw a distinction 
between a statutory prohibition forbidding the making of the con- 
tract and one rendering the particular performance illegal and to 
hold that knowledge is immaterial in the former case. This view is 
reinforced by the fact that in deciding whether the contract was, in 
fact, forbidden by statute he appealed to arguments ab eincon- 
venienti all of which arose out of hypothetical situations where one 
party was unaware of facts which brought the contract within the 
prohibited class. 

Devlin L.J. seems at first sight to have taken a similar view. 
He said : 

“ The effect of illegality on a contract may be three-fold. 
If at the time of making the contract, there is an intent to 
perform it in an unlawful way, the contract, although it 
Temains alive, is unenforceable at the suit of the party having 
that intent; if the intent is held in common, it is not enforce- 
able at all. Another effect of illegality is to prevent a plaintiff 
from recovering under a contract if in order to prove his rights 
under it, he has to rely on his own illegal act; he may not do 
that even though he can show that at the time of making the 


9 See the portions of his judgment quoted by Pearce L.J. [1961] 2 W.L.R. at 
178; [1081] 1 All E.R. at 420. 

10 [1961] 2 W.L.R. at 176; [1961] 1 All B.R. at 422. 

11 [1961] 2 W.L.R. at 178; [1961] 1 All E R. at 428. Obviously different con- 
siderations anse where one party does not realise the illegality because of 

ignoranco of the law, though even here one should not be too dogmatic. See 

iriri Cotton Co., Ltd. v. Dewant [1960] A.C. 192; [1960] 1 E.R. 177; 

Webber, 28 M.L.R. 322. 

12 [1961] 2 W.L.R. at 179; [1961] 1 All E.R. at 424. 
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contract he had no intent to break the law and that at the time 
of performance, he did not know that what he was doing was 
illegal. The third effect of illegality is to avoid the contract ab 
initio, and that arises if the making of the contract is expressly 
or impliedly prohibited by statute or is otherwise contrary to 
public policy.” 


However, having pointed out that the present case could only 
fall if at all within the third class and decided that it did not,!? he 
said that even if a contract for carriage of goods in an unlicensed 
vehicle were illegal and even if the contract here was for carriage in 
SXY 902, which was unlicensed, this would not of itself make the 
contract illegal. 


“ The question is not whether the vehicle was in fact 
properly licensed but whether it was expressly or by implica- 
tion in the contract described or warranted as properly 
licensed,” ++ 


Having already decided that the contract was not illegal, he did 
not feel compelled to answer this question of fact but he thought 
there would be much to be said in such cases for implying a 
warranty that the vehicle was properly licensed. 

Having approached the matter in this way, both Pearce and 
Devlin L.JJ. considered the primary question in the case to be 
whether a contract for the carriage of goods in an unlicensed 
vehicle was prohibited by the Road and Rail Traffic Act, 1988.1 
In theory this is a matter of legislative intention but as Mr. 
Grunfeld has pointed out 17 there is a large measure, conscious or 
unconscious, of judicial policy making in these situations, where 
the statute is silent and the prohibition is alleged to arise by 
implication. Accordingly both Pearce and Devlin L.JJ. answered 
the question not by a detailed exegesis of the words of the statute 
but by looking broadly at its purpose, and considering what results 
would flow from a finding that the contract was illegal.1* It was 
held that the purpose of the statutory scheme was to promote an 
efficient transport system by regulating the activities of those who 
provided transport. Accordingly the court adopted a distinction 
suggested by Devlin J. in St. John Shipping Corporation v. Joseph 
Rank Ltd., between a contract for the use of an unlicensed vehicle, 
for example, a contract of hire which was implicitly forbidden and 
a contract for the carriage of goods in an unlicensed vehicle, which 


18 See infra. 

14 [1961] 2 W.L.R. at 188; [1961] 1 All E.R. at 427. 

15 [1961] 2 W.L.R. at 188; [1961] 1 All E.R. at 427. 

16 Now replaced by the Road and Rail Traffic Act, 1960. Sellers L.J. delivered 
a short concurring judgment as to the facts. 

17 20 M.L.R. 172. 

18 [1961] 2 W.L.R. at 178; [1061] 1 All E.R. at 428 (Pearce L.J.); [1961] 2 
W.L.R. at 181; [1961] 1 All E.R. at 425 (evhn L.J.). 

18 [1957] 1 Q.B. at 287; [1956] 8 All E.R. at 690. 
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was “ collateral ” and outside the ambit of the statute. This con- 
clusion was reinforced by the fact that invalidating a contract for 
carriage in such circumstances would be to give an unnecessary 
and undeserved reward to the unlicensed carrier. It is respectfully 
submitted that the court showed realism and flexibility in so 
deciding. 

M. P. Furmston. 


REVIEWS 


GOVERNMENT, Law AND COURTS IN THE Soviet UNION AND EASTERN 
Evurorz. Edited by V. Gsovsxr and K. GRZYBOWSKI. 
2 Vols. [London: Stevens & Sons, Ltd. The Hague: Mouton 
and Co. 1959. xlvii and 1941 and (bibliography and index) 
126 pp. £8 8s. net.] 


Turse two volumes have been written by twenty-eight refugees from eleven 
countries, who received their legal education and practised law in their native 
countries (some of them are now members of the American legal profession). 
They were set the task “to present in one work a comparative study of the 
law and government of the Soviet Union and those of Eastern Europe within 
the Soviet orbit. It covers Albanie, Bulgaria, Czechoslovakia, Estonia, 
Hungary, Latvia, Lithuania, Poland, Rumania, the Soviet Union and 
Yugoslavia.” The editors point out that “it seemg neither possible nor 
worthwhile to cover in a single work all the ramifications of governmental, 
legal and judicial systems of eleven countries. Thus, the research was 
focussed not on the legal technicalities and details, but on the effects of the 
legal system on the rights of the people. Elucidation of rights of the 
individual and their protection within the Soviet orbit was the main objective 
of the research [my italics]. Topics for discussion were selected from that 
point of view. Individual reports followed, in so far as feasible, an organised 
plan and uniform coverage of essential topics and issues. Accordingly, the 
book is not a mere collection of essays, but represents an integrated, 
simultaneous effort by the several co-authors.” 

I quote this statement from the preface at such length because it is 
importént for understanding the nature of this study. The authors do not 
provide a study in comparative law or give a systematic account of the legal 
system of their countries of origin, and this study cannot be used as a 
reference book on the present laws and procedures in those countries. In 
fact, it looks more like a collection of prosecutors’ briefs, prepared for those 
who want to make a moral judgment about laws and especially about legal 
practice in the countries which fall within the Soviet orbit. The leit-motiv of 
all the research of the authors is the desire to prove that in these eleven 
countries the rights of the people do not have the protection from the legal 
system which they have in non-Communist countries. Only material proving 
this thesis is presented. Evidence which might have been presented by counsel 
for the defence is not called. The result is a one-sided picture. Everything 
in the legal system of the Soviet Union and other Communist countrieg is 
presented in the worst possible light—no positive feature is traced in these 
legal systems which might be favourably compared with non-Communist 
countries. When the provisions of the law itself cannot be condemned, 
distortions, infringements of law and examples of the violation of legality by 
arbitrary administration are presented ag a general legal practice in the 
application of a law which is in substance not so bad. Even when the authors 
are confronted with new reforms, they present them condescendingly as a 
somewhat illegitimate child of these generally bad legal systems. 

Past legal history, which reflects the special circumstances of civil war, of 
acute political struggle, and of emergency measures, is very often described in 
the historical present; and the reader is often left wondering where the 
history ends, and what the present situation is. Sometimes, he is helped by a 
footnote remark that the provisions of the law which were discussed at great 
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length have now been repealed, or he finds in the Appendix that the situation ig 
now different from that described in the main text. 

In the space at my disposal, I can give only a few illustrations of this 
method of presentation of material. The volume is opened by twelve surveys 
on “The Régime and the Origin” of the eleven countries (460 pages are 
devoted to this), which give a bird’s-eye view of the origin and essential 
features of these régimes. There are very superficial descriptions of how 
power was seized by the Communists. We read (on p. 12): “ Although the 
Bolsheviks formed an insignificant minority, the radicalism of their action and 
their promises of land and peace, though accidental to their actual programme, 
brought to their stde all sorts of radical elements: Socialist revolutionaries 
of the Left, maximalists, anarchists, peasants cherishing the idea of the 
distribution among them of the landowners’ land, racial separatists, local 
sectionalists and non-partisan personalities looking for adventure or quick 
enrichment” [my italics]. On p. 18 it is stated: “When the Constituent 
Assembly convened on January 5, 1918, it had a majority of Socialist 
revolutionaries and a strong Bolshevik minority (about one-quarter). It 
refused to recognise the Soviet government and was disbanded and dissolved 
by the Bolsheviks. A handful of sailors disposed of the institution, which 
had been the dream of three generations of Russian revolutionaries and of 
the Bolsheviks themselves” [my italics]. On p. 14 again we read: “In 
fact, the armed resistance to the Communist rule of the entire population of 
Russia [my italics], both the Russians and the ethnic minorities, reduced the 
R.S.F.S.R. to the central provinces of European Russie until the end of 1920. 
All the border regions were occupied by the White Russian Armies, fighting 
for ‘Russia united and indivisible’ and also by the former ethnic minorities 
claiming independence or autonomy.” But if the Soviet government was 
confronted by the resistance of the entire population of Russia, and by the 
opposition of the ethnic minorities as well as by the intervention of German, 
French, English and Japanese armies in support of the White Russian armies 
(nothing is said about this intervention by the authors), how did it happen 
that it succeeded in re-establishing its power and regaining all itg, former 
imperial territories, except the Baltic states, Bessarabia and Poland? It is 
left to the reader to wonder. It is only said: “ When, by sheer military force 
[my italics; from whom this force was recruited when the entire population of 
Russia resisted the Soviet government remains the secret of the authors: 4.B.] 
the communist rule was extended to some of the lost territories some of them 
were included in the R.S.F.S.R. either as regular administrative subdivisions, 
or where a certain ethnic minority prevailed, as ‘autonomous republics’ or 
‘autonomous regions.’ ” 

In the chapter on human rights, we read: “The Soviet state does not 
recognise any restraint [my italics] upon the government in its dealings with 
its citizens. The human being, as such, is not regarded as having a permanent 
value of hig own” (p. 27). However; “The 1986 constitution contains a 
chapter on ‘Basic Rights and Duties of Citizens, but it is far from being a 
bill of rights. In the first place, right of ownership [my italics] is not 
mentioned among the rights covered therein” (p. 28). On p. 1184. “It may be 
concluded that the ‘personal ownership’ allowed Soviet citizens [by the 
constitution: 4.B.] is different from normal private ownership by virtue of its 
limitation.” On p. 1168, “ At present, in theory, there exists the possibility of 
unlimited accumulation of private wealth in money and securities in Soviet 
Russia [my italics] if deposited in certain government banks. However, one 
circumstance is supposed to limit this possibility. This is the lack of legitimate 
and profitable avenues of activity that would facilitate such accumulation of 
capital, because private industrial and commercial enterprise are practically 
eliminated.” “One thing is clear: the possibility of an unearned income 
for the coming generations is established under the Socialist régime of 
present-day Russia. Thus, in this field, as in many others, the Soviet leaders 
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have had to sacrifice many of their original Socialist principles in order to 
keep things going and to maintain the Communist Party in power” (p. 1178). 

Referring to labour law, “It is clear that the ‘ voluntary employment’ still 
to be found in some branches of Soviet industry, is far from our concept of 
free labour” (p. 1455). “The recent years of the post-Stalin era brought 
important liberalisation, and yet Soviet labour is still a long way from the 
position which it held even in the Soviet Union when the remnants of free 
enterprise were tolerated under the 1922 Labour Code. Only the future 
can answer the crucial question of how far the liberalisation can go to be 
compatible with total government ownership of industry and how long it will 
last” (p. 1458). “In discussing the general situation of post-war free 
employment, Soviet Russian writers themselves plainly indicate that 
‘voluntary’ employment under Soviet conditions is not much different from 
conscript labour” [my italics] and one Soviet author is quoted who said that 
“ In the socialist society there is no difference in principle and equality between 
drafted labour and labour performed by voluntarily entering into labour 
relations by the taking of employment. When we say that in the socialist 
society the principle of voluntary labour ia recognised, we are not speaking 
of some kind of abstract principle of free labour and trade in a liberal and 
bourgeois sense, a principle which would be treated as a value per se. Under 
the conditions of socialist society . . . it is impossible to secure the principle 
‘from each according to his ability’ without pressure by the state and law 
regarding the universal duty to work ” (p. 1455). 

In the chapter on administration of justice, a long, very muddled history 
is given, starting with revolutionary tribunals, with Cheka, the very name of 
which in Russian means extraordinary commission, with descriptions of 
Soviet courts before and after 1928, before and after 1988, and the history is 
finally brought up to 1958. A very long history is given of OGPU, NKVD, 
MVD and KGB [different names for the Ministries of the Interior and 
Security: 4.B.] but the account which is provided of the reasons for the 
changes which took place in these institutions is very superficial. However, 
when confronted with the statement by the Chairman of the Committee of 
Legislatfve Bills of the Supreme Soviet that “In recent times, as is known, 
measures have been carried out directed toward the further development of 
democratic forms of administration of soviet justice. .The Special Board 
attached to the MVD was abolished,” the author asked “Are the statements 
made to visitors and the only printed statements quoted above sufficient 
to conclude that the punishment out of court is discontinued in the Soviet 
Union?” (p. 578). “It may be that the Special Board is truly abolished, 
although in a very spurious way, but that the power to impose punishment with- 
out trial and out of court did not die with the Board but still resides where it 
was designated by law, with the Ministry of the Interior, or was tacitly trans- 
ferred to the Committee of State Security and is perhaps not used for the 
time being but may be revived whenever the policy of the Soviet government 
so requires” [my italics] (p. 579). And only from Appendix 2 of “New Acts 
on Federal Criminal Law and Procedure” we learn that: “If consistently 
carried out, this principle [criminal punishment may be applied only by a 
court sentence] means a complete rupture with the 40-year-old existence in 
the Soviet Union of penalties imposed out of court by administrative 
authorities (Cheka, OGPU, NKVD, MVD and KGB) ” (p. 1909). 

The past is similarly mixed with the present in the discussion of changes in 
the law as regards the death penalty (pp. 989-941, 1916). 

Hundreds of similar examples of this kind of presentation of material 
could be given. On the surface, this study looks like scholarly research work; 
every quotation and statement is supported by reference to sources and a 
very abundant bibliography is provided, but quotations are selective. If we 
examine the original sources, we will find some very different aspects and 
different statements which would at least provide evidence of mitigating 
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circumstances of the “ guilt” of the legal systems studied. While reading 
this “study,” one cannot help recollecting the story of a visitor who saw a 
camel walking in the streets of Moscow, and exclaimed “My goodness, what 
have these Bolsheviks made of the horse! ” 

ALEXANDER Baykov. 


GENTLEMEN OF THE Law. By MıcmarL Brrxs. [London: Stevens 
& Sons, Ltd. 1960. xi and 296 and (index) 8 pp. 25s. net.] 


Wrirs the present dearth of works on the history of the English legal 
profession, the appearance of any book on attorneys and solicitors is bound 
to be awaited with interest. Expectation is heightened when the book has 
been as opulently, indeed as lovingly produced as Gentlemen of the Law has 
been by Messrs. Stevens and Sons to mark 150 years of publishing. The 
plates, well chosen and in some cases little known, deserve particular comment. 
The care taken with the book has been thoroughly justified by the contents; 
Mr. Michael Birks writes pleasantly and knowledgeably and has produced a 
work which will be of interest to the general reader, to whom it is addressed, 
and not without value to the scholar, student and lawyer as well. 

Starting with a reminder that the last history of the solicitors was 
published sixty years ago, Mr. Birks traces the profession from its beginnings 
to the present day. He considers the origin of the principle of “ attorney- 
ship ” and then the emergence of the professional attorney. The work which 
they did is next considered, first in the Middle Ages and then, with an 
intervening chapter on the relationship of the attorney to the scrivener, in the 
sixteenth and seventeenth centuries. It is regrettable that more of the 
story of these centuries ig not told; an examination of the part played by the 
atiorneys in the legal struggles of the early Stuart period would have been a 
valuable addition to this book. Mr. Birks then goes on to deal with the 
eighteenth-century attorney—where his work provides a valuable conynentary 
on Dr. Robert Robson’s recent book—before considering the profession in 
the nineteenth and twentieth centuries. The broad outline of the traditional 
story is unchanged but acquaintance with a wide range of modern scholarship 
hag enabled the author to make corrections in detail; indeed this book is, 
albeit unintentionally, a useful synthesis of recent views on this branch of the 
legal profession. Of particular interest ig the chapter on the development 
of the office of attorney in the British colonies. This chapter illustrates, too, 
the value of Mr. Birks’ method of approaching the history of the profession 
through a study of the individual. Here, and throughout the book, diaries and 
other records are employed to give vividness to the story; the Hickey family, 
the worthy Joseph and his totally unworthy son, William, are especially 
engaging. 

This method has, however, pitfalls and although Mr. Birks himself draws 
attention to them, they have not always been avoided. In particular, the 
general background has been taken at second hand and at times the story of 
the growth of the profession ig unwarrantably precise. Occasional misrepre- 
sentation is not avolded. The account of the connection between the printing 
of law books and the decay of legal education in the sixteenth century is at 
best a hypothesis; the postulated scarcity of books before the introduction of 
printing contrasts oddly with the emphasis in the Year Books on “nos livres” 
Year Books were published as early as 1481, not, as Mr. Birks implies, perhaps 
unintentionally, in 1555 and even if most printers of law books began their 
trade after 1525, the same can be said of the majority of printers. Unhappy 
generalisation is not unknown either. The contrast between the pre-Reforma- 
tion clerk rewarded with a benefice and his lay successor dependent upon fees 
is perhaps unfortunate. Activities represented as characteristic of the 
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seventeenth-century attorney can be paralleled at least a century and a half 
earlier. There is also a certain unevenness about the earlier part of the book. 
Sir William Yelverton J. is anachronistically called Mr. Justice Yelverton and 
Sir John Fastolf ig referred to throughout as Sir John Falstaff. On p. 98, 
three names are given of men who were “obviously counsel” and two who 
were “probably Chancery clerks.” In fact two of the three were serjeants- 
at-law and the third Attorney-General, while of the clerks one was an attorney 
of the Common Pleag and the other an officer of the King’s Bench. Four 
pages earlier a note identifies two of three lawyers as serjeants but omits 
to mention that the other was a serjeant also. 

But by far the greatest criticism of this book must be directed at the 
absence of footnotes. In his preface the author states that, in order to avoid 
producing a text overladen with references and at the same time to guide the 
reader to the sources, he has grouped a list of the principal authorities at the 
end of each chapter and has indicated in the text which of these is being used. 
While sympathising with Mr. Birks’ difficulty, it must be said that his golution 
is not successful. It is impossible to check rapidly on a source, certainly not 
without interrupting the reading of the book. The author claims that it is 
not “too arduous a task” to trace a direct statement or quotation—although 
a bald reference to the Annual Reports of the Law Society is nearly as 
unhelpful as the simple direction to the Letters and Papers of Henry VIJI— 
but general statements cannot be checked. It would, at the least, be valuable 
to know when the author is stating his own conclusions and where following 
a general authority. Furthermore, the absence of detailed references to 
manuscripts—made the more obvious by their sudden appearance on 
pp. 168-164—makes it very difficult to follow Mr. Birks into the unprinted 
sources he has used. This book deserved a substantial scholarly apparatus— 
concealed perhaps at the end of the book—and is the less useful for not having 
one. 

But criticisms of method must not detract from the general impression that 
here is a book of considerable worth. For providing a first introduction to 
the history of the attorney, a humane companion to more arid works of 
scholarship, and a relaxation for members of that same profession today 
Mr. Birks is to be thanked. 

E. W. Ives. 


WiuuiaMs on EXECUTORS AND ADMINISTRATORS. Fourteenth 
edition. By Proressor G. W. Kxeron, assisted by E. H. 
SCAMELL. [London: Stevens & Sons, Ltd. 1960.  cexliii 
and 1844 pp. (with index). 2vols. £12 12s. net.] 


Terg are some of the classics of English law which have for one reason or 
another been put upon a pedestal. Either the law has left them stranded, or 
else the clarity with which they point to principle reteins its value even though 
details may be out of date. Those may be left alone by editors. Other 
extremely useful books might also be left alone; their value is as very 
competent collections of material, and other competent folk might as well 
write rivals or replacements as edit. There is though a difficult group of 
classics which deal with subjects of detail, yet which were written in the 
grand manner, or with such mastery, that they should be kept alive. To this 
group belongs Williams on Hwecutore, written with grace of a specialised kind, 
a book of authority, yet one dealing with a subject-matter which both changes 
and relies heavily on old law. Excision is not easily made, yet unless it is 
freely resorted to the additions necessary to deal with modern material on a 
scale to match the original cannot be made without producing an unwieldy 
book. 
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The difficulty has been increasing, and the present edition goes further to 
meet it than some; perhaps the only other post-war edition came at a difficult 
time. Itis clear from the Preface that the editor was very much aware of the 
difficulty but in general he has held his hand from a full reorganisation. There 
have been some changes of order, which help. Some passages such as those 
upon letters of administration, the valuation of annuities, or upon family 
provision have been substantially revised. Elsewhere the process of the 
incorporation of references to recent authority or recent statutes has been 
carefully carried out. On occasion one might wish that the incorporation were 
somewhat more extensive. To be specific, Re AHen [1958] Ch. 810 might, for 
example have served as the text of a short sermon, as might the Diplock 
litigation have also so served. Similarly further discussion of the past and 
possible uses of the Variation of Trusts Act, 1958, might have added useful 
guidance, since with the extended meaning of executors given in the work as 
a whole, that Act could assume importance for them. Again in the process 
of administration one might have welcomed some expansion of the law related 
to provisions purporting to exclude the jurisdiction of the court. These are 
only random examples where the modern cases are given but where one feels 
expanded treatment would be helpful. They are then only examples, or facets, 
of the general problem. That problem involves a whole range of questions. 
There ig the choice of starting point. Thus the passages on annexation to 
realty, while sound, nevertheless start with law which, today, gives an air of 
unreality, even though the principles remain valid. Here, even an alteration 
of order might help. A similar feeling arises in relation to hotchpot, where 
one feels that the order of treatment might at least be reversed. There are, 
too, instances where the passage of time has made what ‘might at one stage 
have been a significant statement no longer worth page-space. When the book 
first appeared, it probably was important to note that a natural-born British 
subject can acquire a foreign domicile (p. 508). While true, it is today 
hardly worth saying. Equally even summary treatment of the position of 
those married before 1888 can be too lengthy. Such ladies will be so close to 
being centenarians that they would be sufficiently noteworthy for anyone 
administering their estates to be on their guard, and thus to resort to the 
older books. 

At other times the problem is one of translation. Some notes upon law 
which is still alive lose their impact because of the example given. “Secus as 
to fish in a trunk” is (to take an extreme and casual illustration) to modern 
generations no longer an easy guide to a distinction of value. At other times 
the problem of translation is more subtle. The relationship of husband and 
wife and of each to his, their, or her property has changed so much that old 
cases have to be put in a different setting if they are to have value. The 
heirloom may at one stage have had a special sentimental significance; granted 
the shape of modern death duty regulation it may have a different and more 
mercenary significance. 

All these matters cannot be matters of criticlsm of an editor like the 
present one who expresses his awareness of the problem and within the limits 
which perhaps time allowed has demonstrated what can be done. They are 
mentioned to urge that in the next edition what he has started shall be 
continued, for the book still has great life, a continuation of which is ensured 
by hig activity. One further point of his might also be emphasised. While 
treating of death duties the editor rightly comments that on major problems 
solicitors and others will turn to more specialised works. This is perhaps true 
of other parts too. Wiliams was already in its seventh edition when Theobald 
appeared, and other similar books have appeared since. The real value of 
Williams is to be found in the administrative portions, some of which the 
present editor has started to expand. In this way too this edition may point 
the way forward (as, incidentally, it does in appearance) As it stands it is 
a well-amended edition which will ensure the continued usefulness of one of 
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the classics, but unlesg the radical revision which the editor contemplates is 
soon undertaken, much of his labour will be in vain. That work has indicated 
possible ways of accomplishing successfully the larger revision. 


J. D. B. MITCHELL 


COMPARATIVE Law, Cases—TeExT—MATERIALS. Second edition. 
By R. B. Scuizsmvczr. [London: Stevens & Sons, Ltd., 
under the auspices of the London Institute of World Affairs. 
1960. 685 pp. (with index). £4 4s. net.] 


Ix the first edition of this work the author made clear the practical aim of 
his book by indicating that his primary objective was to convey to the student 
- a sufficient familiarity with the concepts and terminology of non-common law 
systems to make it possible for him “really to grasp the opinion of foreign 
counsel and to write an understandable letter asking for such an opinion,” 
and to enable the practitioner in litigation “ intelligently to choose as well as 
to examine and cross-examine the experts testifying as to the foreign law.” 
This is quite a tall order, but it may be said that Professor Schlesinger has 
gone far, if not further, than any other textbook writer in this field to render 
possible the attainment of these objectives by his thorough, clear and searching 
explanations coupled with many valuable illustrations drawn from foreign 
law sources. 

The author recognises that, for practical purposes, a study of comparative 
law from the point of view of common lawyers really entails an attempt to 
understand the mental processes of lawyers in the civil law world, and for this 
purpose he concentretes mainly, though not exclusively, upon the law of 
France, Germany and Switzerland. He does, however, repeatedly bring out 
the important point, not always appreciated by the common law student of 
civil law Systems, that there are, in fact, very marked differences between the 
various ‘systems comprised under the general designation of civil law, 
differences which are in many ways even more marked than those which exist 
between the various jurisdictions of the common law world. 

The book excludes from consideration the legal systems of Soviet Russia 
and other Communist countries on the ground that the legal systems of these 
countries should be and usually are (so far as the United States is concerned) 
treated in a separate specialised course. Although unfortunately, no such 
specialised courses yet exist in this country, the English lawyer may still feel 
that there is something to be said for this exclusion since, quite apart from the 
fact that the book is already extremely bulky and would need to be greatly 
enlarged to include a survey of Soviet and related legal systems, it ís also 
probably true that the material available in English for a serious study of this 
field remains too meagre for treatment along the lines envisaged in a book of 
this kind. At the same time, perhaps a little space might have been found for 
reference to such an Eastern European country as Poland, which still retains 
a sufficient civil law element in its legal system to represent an interesting 
juristic approach between the Western and the Sovietic type of civil law, 
and it does seem that the author has rather under-estimated this factor when 
he asserts that the “Civil Law elements in the legal institutions of the 
communist countries have been reduced almost to vanishing point” (p. 197). 
Another, and even more regrettable omission from the pattern of the book is 
the absence of detailed reference to the Scandinavian legal systems, which 
occupy a most interesting and instructive intermediate position between the 
common law countries and the typical codified civil law jurisdiction. This 
omission seemg all the more surprising in view of the author’s own admission 
that the Scandinavian legal systems have created a model of co-operation 
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among sovereign states which deserves close study by those facing similar 
problems in other parts of the world. 

The author rightly concentrates, in this work, on legal methods, sources and 
techniques, since the main object of comparative law must clearly be to 
convey the structure, form and general modes of approach adopted in other 
legal systems. Since however to concentrate on method is rather like 
presenting Hamlet without the Prince of Denmark, the author has, in a useful 
final section, selected three substantive topics of importance in commercial 
law, so that the student can be provided with material from which he can see 
the actual working of different legal methods and attitudes in relation to 
specific technical problems. The subjects chosen are: agency, companies and 
certain aspects of the conflicts of laws, and it is thought that this does 
provide a very useful supplement to the main body of the work. 

One of the distinctive features of this book in its first edition was the 
very large portion of the text contributed by the author himself as opposed to 
material derived from cases, statutes, codes and periodical and other literature. 
This had the manifest advantage of giving the work a coherence and unity not 
normally possessed by a casebook on the American pattern. Indeed it can be 
said that this work well serves the dual purpose of providing ample material 
for discussion in seminars and classes, while at the same time amounting to 
an effective, though admittedly bulky, textbook in its own right. The main 
feature of the second edition is the substantial increase in the amount of text 
which the author has himself contributed and which it is felt has added still 
further to the value of the book as a whole. The author has also added a 
considerable amount of historical material where this is necessary to explain 
some of the important institutions of the civil law, and has further increased 
the public law element in the book which, however, still remains basically 
“ civiliste” in character. 

Lastly, it should be mentioned that the book contains a very full appendix 
of 100 pages consisting of classified lists of articles on comparative and 
foreign law in English language periodicals during the period 1929-58, which 
should prove of great value to the student wishing to conduct further research 
into particular aspects of the subject. © 

Dexxis LroyD. 


THE Law OF INTERNATIONAL TRANSACTIONS AND RELATIONS; CASES 
AND MarerULs. By MILTON Katz and KINGMAN BREWSTER, Jr. 
[London: Stevens & Sons, Ltd. xliv and 868 pp. 1960. 
£5 10s. net.] 


Turis is an American casebook and embodies all the attractions and all the 
disadvantages and dangers of a method of teaching law which substitutes 
the reading, discussion and analysis of cases for systematic exposition. There 
is, of course, very little original academic work required for the production of 
a book of this kind which owea its existence largely to the judiclous use of 
scissors and similar instruments. It ig a pity that outstanding American 
scholars, such as the authors of the present work who are inguished 
professors at Harvard, feel bound to continue to devote time and energy to 
the publication of books which do not presuppose much research and are 
not even intended to contribute to the progressive development of the law. 
Such books are, up to a point, convenient tools for students, teachers and 
scholars, but they are inevitably incomplete, misleading and sometimes even 
inaccurate. Hence a student should be warned against any tendency to take 
such collections as a sufficient and reliable source of knowledge. 

The present volume contains material relevant to all matters “which exist 
only—or primarily—because of the international factor or the factor of 
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‘ foreignness ’—4.6., only because more than one country is involved” (p. 8). 
It is therefore not confined either to public international law or the conflict of 
laws, but pickg material also from other branches of the law which deal with 
foreign aspects, such as bankruptcy, taxation, procedure, restrictive practices 
and so forth. There is certainly much to be said for an approach which tends 
to eliminate frontiers that are liable to become artificial or obsolete. But 
while many cases are truly international in the sense that they express or 
illustrate an established rule of public international law, others are peculiar 
to the junisdictions from which they come, and in the latter case the student 
should be warned against generalisation. Thus it would be wrong to infer 
from p. 472 that it is an internationally accepted rule that a judgment 
obtained in a country to which the defendant is subject merely by reason of his 
nationality 4s necessarily enforceable abroad; even in England there exists 
doubt (see Cheshire, Private International Lew, 5th ed., p. 616). The three 
French decisions on the doctrine of “paiement international ” (pp. 646-652) 
are by no means representative of international practice. They are not even 
the best examples which French practice supplies. And it is a mystery why 
the first of these cases is a decision of the Tribunal Civil de la Seine, not the 
important decision of the Cour de Cassation in the same case. (A. similar 
mystery occurs on p. 231 where a decision of the English Court of Appeal 
rather than the House of Lords is reproduced.) Again, it is by no means 
certain whether the implications of the confiscation of foreign companies are 
adequately represented by the English and Austrian decisions at pp. 261, 799. 
It is also noteworthy that in very many instances the student is not given any 
guidance to material which discnsses and, in particular, criticises decisions 
reproduced in thig book. To print cases such as Guaranty Trust Co. v. 
Henwood (p. 686), Kahler v. Midland Bank (p. 684) or Bernstein v. Van 
Heygen (p. 816) without telling the student about the discussions which they 
have provoked, or the doubts which surround them, is evidence of a surpris- 
ingly conservative approach. It is another striking omission that no attention 
whatever has been paid to the eminently practical problem of determining the 
proper law of a contract. 

Nevertheless this work makes a wealth of material available to the student. 
It comes from numerous countries and in many cases the authors have provided 
acceptable translations. In their comments and notes they frequently make 
shrewd remarks and raise important questions. In these circumstances the 
book is likely to prove useful. 

F. A. Many. 


FEDERAL JURISDICTION IN AUSTRALIA. By Zruman Cowen. 
[London: Oxford University Press. 1960. xv and 212 pp. 
40s. net. | 


Unvrr the Constitution of the United States the judicial power is vested in 
the Supreme Court and lower federal courts created by Congress; a distinct 
system of state courts administers state law, and the two systems have few 
points of contact. Some of the difficulties arising from this bifurcation of 
jurisdiction are well known. These difficulties are not necessarily inherent 
in a federal system. In Canada, India, Malaya and Nigeria, for example, the 
federal Supreme Courts have a wide jurisdiction (mainly appellate) in matters 
of regional law, the jurisdiction of regional courts includes matters of federal 
law, and there is no system of lower federal courts to parallel the regional 
courts. The founding fathers of the Australian Constitution were influenced 
but not dominated by American example. The High Court of Australia was 
vested with a fairly wide original jurisdiction by the Constitution, and also 
with a general appellate jurisdiction in matters of state law. There is nothing 
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to preclude the creation of lower federal courts, but in fact the only other 
federal courts created by the Commonwealth Parliament have been courts 
of specialised jurisdiction. Instead of having a system of lower federal 
courts, Australia adopted the expedient of empowering the Commonwealth 
Parliament to confer federal jurisdiction on state courts. This power has been 
extensively exercised; and the resulting constitutional and practical problems 
have been of excruciating complexity. 

Professor Zelman Cowen is not impressed by the handiwork of the 
founding fathers and the Commonwealth Parliament. He would have 
preferred to see a more closely integrated judicial system, or if that had been 
unacceptable—and he is not persuaded that it was—a system more closely 
resembling the American. In the Australian system he sees a plethora of 
over-subtle distinctions serving no useful purpose and throwing no light on 
the fundamental characteristics of Australian federalism. But no one is better 
fitted than he to write an analytical critique of the body of law that has 
emerged, and his monograph on federal jurisdiction has all the qualities of 
incisiveness and lucidity that one would have expected from its authorship. 
English lawyers have a nodding acquaintance with the problems surrounding 
an inter se question in the context of the appeal to the Privy Council and those 
surrounding the definition of the judicial power of the Commonwealth 
exemplified by the Boilermakers’ Oase [1957] A.C. 288. Professor Cowen has 
little to say about either of these classes of problems; his fields of inquiry 
are those still more recondite areas of federal jurisprudence which are 
fortunately screened from the scrutiny of EngHsh lawyers. For Australian 
lawyers he has provided a great deal of food for thought. English readers 
will find in his book a confirmation of their impression that Australian con- 
gtitutional law is a very tough branch of law indeed, and it will perhaps make 
it easier for them to form a proper appreciation of the work of the High 
Court of Australia. It ig hardly surprising that judges nurtured on such a 
diet should have regularly produced weighty contributions to juristic thought 
and to the substance of the common law. 

S. A. pe Sarre. 
e 


THE NUREMBERG TRIALS IN INTERNATIONAL Law. By Roszrr K. 
WOoETZEL. [London: Stevens & Sons, Ltd. 286 pp. £2 2s. 
net. | 


Tue outstanding section of this study of the Nuremberg Tribunal is 
undoubtedly the chapter dealing with crimes against peace. The fundamental 
problem Professor Woetzel grapples with is whether unobserved treaties can 
be a source of international law. Until 1928 international law hardly deserved 
such a title since it permitted war, and war is inconsistent with a true system 
of law. In 1928 by the Pact of Paris, the Kellogg-Briand Pact, sixty-three 
nations renounced war as an instrument of national policy in favour of 
settlement of disputes by pacific means, reserving the rights of self-defence. 
Was the treaty ineffective in international law since it did not lay down exact 
legal criteria for determination of a violation of its provisions, there being no 
definition of “aggression,” did not specify penal sanctions, and did not provide 
enforcement machinery? The Tribunal decided that the absence of specific 
definition of aggressive war and the absence of the imposition of individual 
liability in express terms did not preclude the conviction of individuals for 
violating the Pact of Paris. The Hague Conventions did not mention penalties 
to be imposed on individual offenders yet individual liability for violation had 
long been recognised and enforced. Secondly, did the practice of states from 
1928 until 1989 really justify the Tribunal in assuming that the Pact of Paris 
had created international law? Professor Woetzel says: “While the 
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Kellogg-Briand Pact may not have become part of customary international 
law through the continued practice of states, this would not necessarily mean 
that it was a treaty binding upon the signatories only, or that it had become 
invalid through constant violations of its provisions, according to the principle 
of rebus sic stantibus ... the many compacts and agreements condemning the 
resort to war testify to an overwhelming endorsement of this concept by 
public opinion throughout the world” (p. 151). But he goes on to argue that 
in any event the justification is to be found in the confirmation of the 
principles of the Charter of the Tribunal and of the Judgment by the 
international community. And this is the theme of the book (and made plain 
on every page). The legal justification for the Tribunal consisted in the 
endorsement and approval of the international community. It is true that 
twenty-three nations subscribed to the principles of the Charter of the 
Tribunal and presented a common indictment, and that the United Nations 
passed a Resolution (December 11, 1946) reaffirming the principles of 
international law recognised by the Charter of the Tribunal and the Judgment. 
But can a trial become legal if the international community looks back with 
approval at the proceedings, whether or not the law clearly prescribed the 
alleged offences at the time they were committed? We can certainly prescribe 
the law for the next Nuremberg, but can we retrospectively validate the old 
Nuremberg? 

The problem of definition was acute at Nuremberg. The defence relied on 
the maxim nulla crimen sine lege, nulla poena sine lege prasvia, namely, an 
individual cannot be held criminally responsible for an act unless it has been 
stigmatised as a crime with a penalty affixed to it in law at the time of its 
commission. This principle is contained in the Universal Declaration of 
Human Rights, 1948, article 11. The absence of precedent and the absence 
of clearly formulated principles appeared to lend some force to the defence 
case. But relying upon the all-embracing principle of approval and endorse- 
ment by the international community to render everything legal, Professor 
Woetzel lamely concludes that the maxim nulla crimen, nulla poena “ cannot 
be congidered a limitation upon the sovereignty of a prosecuting state, but a 
general principle of justice. It is intended to guard against abuses of justice 
through retroactive legislation. But if no injustice is worked, then there is 
no violation of the principle” (p. 115). The problem of definition greatly 
exercised the International Law Commission. The U.S.S.R. “ enumerative 
school” wanted an exhaustive list of acts amounting to the crime of 
aggression; the French “ general definition school” thought a general formula 
was necessary and appropriate, and the Anglo-American school favoured “no 
definition ” at all since an aggressor could circumvent the definition and 
escape liability. A detailed definition may not turn out to be exhaustive, 
leaving vital loopholes, no definition at all leads to the argument “no 
definition—no crime”; the French approach seems infinitely preferable. 

The legal basis of the jurisdiction of the Tribunal is carefully examined. 
The territoriality principle is shown to have little validity, especially since 
the Lotus case. No positive rule of international law prohibited the Allies 
from assuming jurisdiction over aliens, particularly since those aliens’ acts 
had resulted in unmistakable repercussions upon the Allies. The so-called 
universal principle of jurisdiction was not established in 1945. The Allies 
could not justify the Tribunal simply by their being the supreme executive 
authority in Germany by winning the war. The defences of act of state and 
superior orders are tellingly revealed to be worthless. 

Individual responsibility for crimes against international law is justified 
by the literature of the law, the practice of states and the judgment of the 
PCIJ in the Jurisdiction of the Courts of Danzig case in 1928. The fact that 
the Tribunal’s judges were all nationals of the victorious Allies is labelled a 
moral or political objection. “A defendant has the right to a fair trial, but 
not to choose his judges” (p. 45). But he has the right to insist that the 
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court be properly constituted and the judges be impartial, otherwise his trial 
is not fair. 

How far have we progressed since Nuremberg? We have the Genocide 
Convention, 1948, the Universal Declaration of Human Rights, 1948, the 
revised Hague Conventions in the Geneva Convention, 1949, the European 
Convention and Court, 1950, the International Law Commission’s formulation 
of. the Nuremberg principles, 1950, followed by the Draft Code of Offences 
against the Peace and Security of Mankind in 1951. Yet in 1960, Mr. L. C. 
Green argued that Israel had jurisdiction to try Eichmann since neither 
‘Western Germany nor any other state had protested, because Eichmann was 
in fact in Israel, and because even if Israel had no jurisdiction Eichmann 
was not entitled to protest! (28 M.L.R. 507). Where is the international 
criminal court? 

There are a few minor blemishes. The new French Constitution of 1946 
has been replaced by an even newer one (p. 104). Joyoe v. D.P.P. deserves 
the official reference [1946] A.C. 847, as well as the All England reference. 
Since the Homicide Act, 1957, s. 1, constructive malice has been abolished and 
it ig no longer accurate to say that in England a participant in a robbery is 
per se implicated in a murder committed by another participant in the robbery 
(p. 202). But the book is attractively produced, well documented, and if a 
little inclined at times to be diffuse, nevertheless very readable. 


H. A. S. 


SECOND Unrrep Nations CONFERENCE ON THE Law OF THE SEA. 
Summary Records of Plenary Meetings and of Meetings of the 
Committee of the Whole. [Geneva: United -Nations Publi- 
cation. (Sales No.: 60.V.6.) 1060. xxxii and 176 pp. 
17s. 6d.] 


e 
Turs Conference had been called to define the breadth of the territorial sea 
so as to complete the work of codification of the international law of the sea 
begun at the First Conference held in 1958. The Conference failed, albeit 
by a very narrow margin, to reach the required agreement of a two-thirds 
majority but it did resolve unanimously that a complete verbatim record of 
its proceedings should be published. This somewhat paradoxical protestation 
of faith in the significance of abortive proceedings is explained by the 
present summary record. It shows that the different positions taken at the 
Conference were reasoned and developed at length with a view to world 
opinion and diplomacy more than with regard to juristic considerations. 
The countries which refused to accept the solution which had been proposed 
are clearly anxious that their reasons should not be misrepresented and the 
countries which supported the proposed solution must be equally concerned 
that their willingness to compromise should not be taken as weakening their 
original positions. Yet it would be wrong to imagine that these original 
positions could be maintained now as if the Conference had never taken place. 
Before the Conference there was disagreement as to the width of the territorial 
sea prescribed by law, now there is clearly no general rule at all. The 
explanation for this remarkable development will be found in the records of 
the Conference. These show that the difficulty of defining the territorial 
sea is not only due to conflicting economic interests but also due to other 
factors, in particular to considerations of security, which are even less 
amenable to compromise; they also demonstrate the unwilhngness of new 
countries to submit to customary law developed before these countries had 
been admitted to the family of nations. 
J. UNGER 
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KERLY on Trane Marxs. Eighth edition. By R. G. Luoyp. 
[London: Sweet & Maxwell, Ltd. 1960. lxiv and 704 pp. 
£7 7s. net.] 


Tue immediate impact of the new edition is of much greater clarity of exposi- 
tion derived from the new system of paragraph headings adopted throughout 
the work. Like most legal textbooks which have gone through a number of 
editions, chapters have become discursive as new topics are added, but the 
new system enables the practitioner to find quickly the point he requires. It 
is a system which might well be adopted for other practitioners’ textbooks. 

A glance at the table of cases indicates what a large body of authority 
exists in relation to this branch of the law. Nevertheless, as has been shown 
in recent cases, the law of “ passing off” is still developing. Although, as 
long ago as the year 1915, it was in effect settled by the Judgment of Lord 
Parker in Spalding v. Gamage, 82 R.P.C. at p. 284, that the right protected in 
this class of action was not a right in a name or mark but a property in a 
business or goodwill, a matter which is clearly dealt with in Kerly, pp. 254 to 
255, it is doubtful whether the consequences of this judgment have even yet 
been fully worked out in different branches of the law. At any rate it is 
remarkable how often this judgment is cited in modern cases. By fixing the 
attention on the principle of this judgment, it is thought that light will be 
thrown on a number of difficult problems, such ag whether manufacturer, 
merchant or importer are entitled to a particular mark (Kerly, p. 26), who can 
claim to be the proprietor for the purposes of an application for registration 
(Kerly, p. 84), questions arising in connection with concurrent user (Kerly, 
pp. 165, 281 and 881) and what evidence of repute is necessary to establish a 
passing-off right in respect of a trade name (Kerly, p. 848). 

Problems of concurrent user seem to be becoming increasingly prevalent, 
possibly due to modern developments in advertising. While this subject- 
matter, so far ag it affects registered trade marks, is dealt with fully in 
Kerly, so far as “ passing off” is concerned, there is little general discussion of 
the topig. Cases not infrequently arise in which two businesses with similar 
names, having local or speciaHsed spheres, have been running for a considerable 
time concurrently and without confusion until one by increasing itg sphere 
beging to trespass on that of the other, or into a sphere which the other 
contemplates entering. One example of this arises from television advertising, 
where a local firm may, as a result of one advertisement, become known through 
a much wider area than had hitherto been the case. 

A somewhat different class of case arises in relation to titles of books, 
plays or films, or in fictional characters named therein. Cases of this des- 
cription are listed in Kerly at p. 874, but a difficulty is sometimes to determine 
how far a title can be protected against use in a different medium. There is 
no copyright in titles or in fictional characters and these questions must be 
approached on the basis of protecting the goodwill of the author. But since 
it now so often happens that successful books or plays are adapted to other 
mediums, it must usually follow that the public will readily suppose, where 
a similar name is used, that it ig such an adaptation. It seems to follow that 
the goodwill of the author is also so extended. 

Again, in this connection, doubt may be expressed whether such a case as 
Licensed Victuallers’ Newspaper Co. v. Bingham, 38 Ch.D. 189 (see Kerly, 
p. 844) would now be similarly decided, because new papers and similarly 
new films or plays are generally given extensive advanced publicity which it is 
thought would establish a goodwill sufficient to protect a title, even before 
issue or first performance. 

There are one or two places in which it had been hoped that the new 
edition of Kerly would elaborate on the previous one. It would have been 
convenient if the chapter on rectification had summarised the grounds for 
rectification rather than leaving these to be gathered from other portions of 
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the book. Again in the chapter on registered user, the editor, while dealing 
with the position arising prior to the 1988 Act where a trade mark was used 
under licence by someone other than the proprietor, does not state precisely 
what is the effect since that Act if this is done without a registered user 
agreement. It is believed that cases frequently occur in which marks are 
used indiscriminately by companies within a group without any registered 
user agreement, and some discussion of this situation would have been welcome. 

The present edition, as in the case of earlier editions, deals adequately with 
the kindred subjects of trade libel and trade secrets, but it is thought that the 
proposition at p. 458 is too general in stating that the court will restrain 
anyone to whom a secret has been communicated from using or disclosing it. 
It is thought that as regards a third party the action will only lie if such third 
party wag aware of the contract or confidence at the time of communication. 
At any rate, it is thought that if such third party, having acquired the 
information innocently, has thereafter altered his position and spent money in 
developing the idea, he would not be restrained from using it. In a recent 
case, it was argued in the Court of Appeal that a publisher who had acquired 
for value a manuscript containing confidential information without being aware 
of the circumstances, was in a position of a purchaser for value without 
notice and this view seemed acceptable to the court, although in the result, it 
became unnecessary to determine it as the court held that the information 
was not confidential. 

These matters, however, are only minor comments on what appears to be 
a very satisfactory new edition of a very valuable work, prepared by an 
editor of great experience in these matters. 


F. E. Sxone James. 


Tre Law or Stamp Duties (ALPE). Twenty-fifth edition. By 
Perer E. WHITWORTH, B.A., of the Middle Temple and 
Lincoln’s Inn, Barrister-at-Law; sometime one of H.M. 
Inspectors of Taxes, and James MACKENZIE, M.B.E., lately of the 
Office of the Controller of Stamps, Inland Revenue. [London: 
Jordan & Sons, Ltd. 1960. lxviii and 664 pp. £8 8s, net.] 


ALre is an indispensable book of reference for all practitioners who have to 
deal with questions of stamp duty. Within this book may be found the 
statutory provisions and references to decided cases relating to almost every 
point which arises in this complex branch of the law. The editors appear to 
be somewhat reluctant to express their own views on doubtful questions, but 
they have spared no efforts to provide the practitioner with all relevant 
matertal so that he may draw his own conclusions. This is not a book which 
could be used profitably by students. They should use Monroe’s excellent 
Law of Stamp Duties where the subject is dealt with in narrative form. 

The text of the book under review was thoroughly revised and to some 
extent rearranged by the editors in the twenty-fourth edition published in 
1956. In the present edition, the text has not only been brought up to date, 
but also the work of revision has been carried further and two substantial 
innovations have been introduced. The various changes in the law effected 
by the annual Finance Acts (in particular the Finance Act, 1958, s9. 84, 85 
and 40) and other enactments have been neatly incorporated in the text. The 
past four years have been notable for the spate of leading cases which have 
been decided on the law of stamp duties (including, inter alia: Grey v. 
Commrs., Oughtred v. Commrs., Independent Television Authority v. 
Commrs., Western United Investment Co., Ltd. v. Commrs., Holmletgh 
(Holdings) Ltd. v. Commrs, E. C. (Holdings) Ltd. v. Commrs., Parway 
Estates Ltd. v. Oommrs. and Stevenston Securities Ltd. v. Oommrs.). The 
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But to the lawyer there is yet another fascinating interest in the case. 
Would the jury’s decision have been the same had.they been differently directed 
on the burden of proof? Mr. Justice Edmund Davies told them that it was 
for the defence to prove the hysterical amnesia on a balance of probabilities. 
Can we be sure that their decision would have been the same if they had been 
told they must be sure beyond reasonable doubt that Podola was feigning? 
This reviewer, after a careful reading of the evidence, has reached the 
conclusion that Podola was probably feigning—in other words, I would agree 
with the jury’s verdict given the direction they were given—but I cannot 
agree that it was beyond reasonable doubt. If it is said that it was not open 
to the court to leave it to the jury in this way, and that already the onus of 
proof in cases of insanity and diminished responsibility is accepted as resting 
on the defence on the basis of a balance of probabilities, and that this case 
was similar to insanity, and must therefore be dealt with on that basis, my 
reply would be that it was only by raising the preliminary issue under the 
Criminal Lunatics Act, 1800, that the case of Podola got caught up with the 
question of insanity at all, and that it was perhaps unfortunate that this 
occurred, because there was an alternative course available to Podola, namely, 
to remain mute on arraignment and to argue that he could not plead because 
he did not remember the circumstances surrounding the crime and could not 
know whether he was guilty or not guilty. The Criminal Lunatics Act, 1800, 
did not affect the common law right to raise a preliminary issue on arralgn- 
ment in this way, and here the case of Sharpe, which Edmund Davies J. 
declined to follow, points strongly in the direction that the Crown should 
satisfy the jury beyond reasonable doubt that the accused is mute of malice 
and not by the visitation of God. If the case had gone to the jury on that 
basis, it seems possible, indeed likely, that they would have found for the 
defence. But it seems probable that it would have been a barren victory, for 
Edmund Davies J. would no doubt have ruled that hysterical amnesia did not 
disable the accused from being fit to stand his trial, following Russell and 
Prichard, ag did the Court of Criminal Appeal. Even here, however, it is 
possible to argue that the decision is wrong, as the person who cannot 
remember the events surrounding the crime is in a very great diffttulty in 
instructing his counsel what defences to raise. The fact that the Court of 
Criminal Appeal accepted the view expressed in the Scottish case of Russell 
that in the presence of a plea of amnesia the judge should point out to the 
jury that they should be specially careful to satisfy themselves that the 
accused was proved guilty seems to underline the doubts which have been 
expressed above about the way in which the burden of proof wag expressed. 


Although Podola has secured for himself a place in the annals of legal 
history, there can be no repetition of the case in future, for we now know as a 
matter of lew that hysterical amnesia is not available as a ground of unfitness 
to plead. The decision of the Attorney-General not to allow his fiat for the 
matter to be tested in the House of Lords was regrettable and means that we 
must be content with the Court of Criminal Appeal’s decision. But there is no 
need to rest content with the way in which the burden of proof was stated. 
The proliferation of instances in criminal law where the onus of proof is held 
to be on the defence, and the burden is to establish some matter on balance of 
probabilities, should be resisted by anyone anxious to preserve the full effect of 
Woolmington’s case. Insanity was there recognised as an exception, but it is 
an anomaly, and, as Lord Justice Devlin explained some years ago, it is 
perhaps only understandable in terms of the presumption of intent and the 
presumption of sanity which had to be made at common law at a time when the 
evidence of the prisoner on oath was not available to the court. Such an 
historical anomaly may have to be endured, and it was natural to treat 
diminished responsibility in the same way, but there is no need to add to the 
exceptions and thus weaken the protection afforded by Woobmington. The 
recent example of the summing-up by Byrne J. in the Lady Chatierley’s Lover 
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case, provided further evidence of a trend which, it is submitted, should be 
scrutinised with care and not be uncritically accepted. For here again, on the 
issue of the special defence of publication for the public good, the judge 
directed the jury that they must be satisfied on‘a balance of probabilities. 
How many more exceptions are there of this nature? 

When the matter is viewed against the broad backcloth of the general 
defences to crime, surely all those situationg are cases in which the defence 
have to prove some state of affairs, such’ as mistake, compulsion, consent, but 
it has never been suggested that the defence must prove these facts on a 
balance of probabilities. It ig sufficient if when all the evidence is in the jury 
are left in reasonable doubt. This in my view should have been the position 
in the Lady Chatterley’s Lover case. The fact that the jury found for the 
defence in any case should not obscure the danger that juries in future in 
dealing with other books will find it difficult to be satisfied on a balance of 
probabilities. But they might well have reasonable doubts. Let us extricate 
ourselves from this evidentiary mess before it is too late! 

To get back to this book by Mr. Furneaux, one must say that it is an 
extremely valuable publication. Not only does it contain a readable account 
of the trial itself, but, in an epilogue, Mr. Furneaux attempts some inter- 
pretation, showing how difficult it might be in practice if the criminal law did 
recognise amnesia as a ground of unfitness to plead, by speculating what 
might have happened in other famous criminal trials, such as Seddon, Rouse 
and even perhaps Christie. There is an appendix giving details of the number 
of policemen murdered in England and Wales since 1900, and another giving 
a fairly full version of the Scottish case of Russell, which was followed in the 
Court of Criminal Appeal. The last chapter also contains some highly 
interesting if rather sketchy details of Podola’s boyhood and his wartime and 
post-war experiences. The only complaint I have is that Chapter 16, in which 
the legal issues of fitness to plead and hysterical amnesia are discussed, is 
rather confusing, as Mr. Furneaux incorporates in an account of the arguments 
at the trial some passages from the appeal court proceedings, which are 
introduced within square brackets. This makes it extremely difficult to follow 
the distussion. Apart from this blemish, the book can be highly commended, 
and is well worth reading. 

J. E. Harr Wiirrame. 


Tue Frenca Prenat Cope. The American Series of Foreign 
Penal Codes, I. Editor-in-Chief Gernarp O. W. MUELLER, 
J.D., LL.M., Associate Professor of Law, New York University. 
Translators: the Editor-in-Chief and Jean F. Morxav, Research 
Professor of Law, New York University. Introduction by 
Mare Ancel, Justice of the French Supreme Court, Director of 
the Criminal Law Section, Institute of Comparative Law, 
Paris. [Fred B. Rothman & Co., South Hackensack, N.J.; 
London: Sweet & Maxwell, Ltd. 1960. xviii and 158 pp- 
80s. net.] 


Tue Korean Croat Cope. The American Series of Foreign 
Penal Codes, II. Translator: Pavut Ryu, Professor of Law 
and Academic Dean, Seoul National University. [x and 
145 pp. 80s. net. ] 


Tese two volumes are the first fruits of the Comparative Criminal Law 
Project of the New York University School of Law. In his foreword to the 
first volume the Editor-in-Chief explaing that law comparison—the principal 
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tool of the law reformer abroad—has been put to little use on any of the 
American reform projects, very much to the detriment of enlightened and 
effective improvement. The series is intended to make the necessary 
Information available. But both “criminalists” and “comparatists” in 
Great Britain also will find use for these admirable volumes, The textual 
introductions to the translations, while covering matters of interest on the 
history, ideology, form and structure of the code, are not meant to be 
commentaries. The task of annotating, or theorising about, the codes is not 
within the purview of this particular series. The thirteen-page Introduction to 
the French Penal Code is described by the editor-in-chief as a “scholarly 
masterpiece.” After making the necessary mental translation of the language 
of praise the English reader may accept this estimate. It is good. The 
longer Introduction to the Korean Criminal Code of 1958 shows how the 
legislator attempted to find solutions which would best embody both the 
doctrinal refinement of traditional German criminal law and the libertarian 
emphases which have marked American criminal law. 


W. H. D. Winner. 


Tae Law or Sewers AND Drams. Second edition. By J. F. 
GARNER. [London: Shaw and Sons, Ltd. 1960. xxxix and 
186 pp. 80s. net.] 


Tars is the second edition of Mr. Garner’s excellent book on The Law of 
Sewers and Drains. Itis a fine piece of elucidation of a remarkably obscure 
subject. One wonders whilst reading it whether any country other than 
England would have allowed, in such a matter as this, the complexities for the 
lawyer to rival those of the engineer. Sewers and drains have a limited life: 
because everyone uses them, everyone is liable to have a minor engineering or 
a minor legal problem at some time in his life. So far as the legal problems 
are concerned, one would expect to be able to turn to the provisions of the 
Public Health Act, 1986, for a complete answer, but this cannot be done. 
In many cases, as Mr. Garner so carefully explains, one has to go pack to the 
old law of the 1875 Act, with its many vaguenesses, to try to find an answer. 

One answer that will not be found either in the 1875 Act itself or in Mr. 
Garner’s book ig the meaning of that ridiculous phrase “a sewer laid by any 
person for hig own profit.” Its meaning is important and, as Mr. Garner says, 
hag been tested in the courts many times, but no precise meaning has been or 
can be found for the phrase and it is stupid to continue to determine by such a 
criterion whether a pre-1987 sewer vests in the local authority. 

On the main subject-matter of the work there is not much hope of 
improvement of the law, but on a subsidiary subject dealt with in the book, 
that of pollution of rivers and streams, improvements in the law have already 
had a practical effect. Both the statute and case law is serving to help to 
restore our rivers to their former glory. The importance of this subject 
grows as litigation and threats of litigation, inspired by the success of others, 
become more regular. Mr. Garner’s chapter on the discharge of sewage 
effluents containg an excellent summary of the present position. It is a 
chapter which will, no doubt, be enlarged in future editions, as will the 
somewhat associated chapter on the drainage of trade premises, where again 
improvements to the law are to be expected. 

To the specialist in this fidd Mr. Garner’s book by itself is not enough. 
The appropriate volume of Lumley’s Publio Health with its mass of references 
remains essential. But to anyone concerned to obtain a quick answer to an 
unfamiliar problem the logical arrangement of this book commendg its use. 
It makes clear what is capable of being made clear and points out the 
obscurities. For this alone it is well worth having on the shelf. 

H. B. Sazzs. 
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Drrating anD Ratinc AppEats. Volume 80. Edited by F. A. 
AMIES, B.A., etc., Barrister-at-Law. [London: Solicitors’ Law 
Stationery Society, Ltd. 1959. 982 pp. 90s. net.] 


Tura latest volume of reports of cases in the superior courts and in the 
Lands Tribunal retaing the high standard and characteristics of its prede- 
cessors. It is perhaps some ground for satisfaction that the annual volume 
may be somewhat slimmer in subsequent years if derating of industrial 
hereditaments is eventually abolished as a consequence of proposals now 
before Parliament; there may also be less litigation on charities in future 
(some 14 cases in the present volume). 


J. F. G. 


Latin FoR Lawyers. Third edition. [London: Sweet & Maxwell, 
Ltd. 1960. viii and 287 pp. 21s. net.] 


This is in some ways a useful book, and Parts II and III (Latin Maxims and 
Phrases, and General Vocabulary) will be of considerable benefit. It is 
unlikely, however, that studentg in this country will derive much help from 
Part I, which contains a short course on Grammar and Syntax. In his 
attempt to make students familiar with “the fundamental principles of the 
language,” the author, Mr. E. Hilton Jackson, fails to achieve the simplicity 
that is essential in a handbook of instruction of thig kind. Some of the Rules 
of Syntax are framed in terms that would be too abstruse for any student 
who had not been already well grounded in the syntactical principles of his 
own language. The method adopted for giving references to the Rules of 
Syntax during the course of the lessons ig unnecessarily complicated; it 
would have been better if the relevant rules had been given at the start of 
the lessons in which their acquaintance was first made. It would also have 
helped {if some of the examples had been translated. 

There are a number of misprints: p. 9, stipulat rem for stipulatorem; 
p. 46, laedi for laesi; p. 48, samo for sumo; p. 77, -er for -re; p. 98, estute 
for estote. 

T. A. Dorey. 
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Review. Published by the Study Centre for Jugoslav Affairs. 
Vol. No. 1. 1960. 71 pp. 62 Offley Road, London, S.W.9. 
98. 


GreEn’s Deato Duties. Third (Cumulative) Supplement to the 
4th edition. By D. J. Lawpay, LL.B., and E. J. MANN, LL.B. 
1960. xii and 92 pp. Butterworths. 10s. 6d. 


Mepicine, SCIENCE AND THE Law. Official Journal of the British 
Academy of Forensic Sciences. Editor: Francis E. Camps. 
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Hanson’s Dearg Duties. 10th edition. Fifth Cumulative Supple- 
ment (to December 81, 1960). By Henry E. SMITH, LL.B. 
assisted by D. H. FLETCHER, LL.B. xii and 185 pp. Sweet & 
Maxwell, Ltd. 25s. 


Tue Menta HEALTH Act, 1959. By S. R. SPELLER, 0.B.E., LL.B. 
xiii and 188 pp. The Institute of Hospital Administrators, 
75 Portland Place, London, W.1. 18s. 6d. 


Am Manuat (Civil and Criminal) 2nd Ed. Vol. 9. Kazis Act, 
1880 to Limitation Act, 1908. 1044 pp. The All India 
Reporter Ltd. Nagpur. 1961. 


LEGAL DECISIONS AFFECTING BANKERS. Vol. 6, 1947-1954. Edited 
and annotated by Maurice MEGRAH. x and 484 pp. Blades, 
East & Blades Ltd. 17 Abchurch Lane, London, E.C. 1960. 
20s. 


ANNUAL SURVEY OF SouTH AFRICAN Law, 1959. xxxi and 848 pp. 
Published for the Faculty of Law of the University of the 
Witwatersrand. By Juta & Co. Ltd. 1960. Distributed by 
Sweet & Maxwell, Ltd. 48s. 6d. 


A JOGSZABÁLYOK ÉRTELMEZÉSE. Szabó Imre. With Summaries in 
Russian and French (L’Interpretation des Normes Juridiques). 
618 pp. Közgazdasági és Jogi Kény Kiarto. Budapest. 
1960. 


Tue A.I.R. Manvat, 2nd edition, Vols. 7 and 8. The All India 
Reporter Ltd. Nagpur. 1960. 


THE INTERNATIONAL STATUS OF THE GERMAN DEMOCRATIC REPUBLIC, 
By Rocrer Pwro. Reprint (in French and English) of an 
article in “‘ Journal du Droit International,” No. 2. Paris. 
1959. 


ENCYCLOPEDIA OF THE Law oF COMPULSORY PURCHASE AND COMPEN- 
BATION. Release No. 8, November 21, 1960. Release No. 2, 
July 28, 1960. ENCYCLOPEDIA or THE Law or TOWN AND 
Country PLaNNinc. Release No. 4, October 19, 1960. Release 
No. 8, October 10, 1960. Release No. 5, January 81, 1961. 


Cıva Liserties Docker. Vol. V, No. 8 and No, 4. Vol. VI, 
No. 1. 2019 Vine Street, Berkeley 9, California. 


BULLETIN OF THE INTERNATIONAL COMMISSION OF Jurists. No. Il. 
December 1960. 60 pp. 
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Manuat or LecaL Crrations. Part II, The British Commonwealth. 
xiii and 89 pp. Institute of Advanced Legal Studies. 1960. 


LecisLaTIon oF Poxtanp: CopynicHt Law. Vol. 5. 155 pp. 
E Polish Institute of International Affairs. Warsaw. 1959. 


Revur DE Drorr Hongrors. Vol. 2. 1960. Code Civil de la 
Republique Populaire Hongroise. Traduit par Pal Sebestyen. 
192 pp. Corvina, Budapest. 


THe Common Law.. By S. K. Das. 28pp. Malayan Law Journal 
Ltd. Singapore. 1960. 5s. 10d. 


THe PROGRESS OF INTERNATIONAL Law. An Inaugural Lecture. 
By R. Y. Jennincs. 1960. 49 pp. Cambridge University 
Press. 8s. 6d. 


THE 1960 Income Tax LEGISLATION IN THE FEDERATION OF RHODESIA 
AND NYASALAND. By A. S. SILKE. 44 pp. Juta & Co. Ltd. 
Distributed by Sweet & Maxwell, Ltd. 21s. 


WHERE To Loox ror your Law. 18th edition. By C. W. 
Rincrosz. 1960. 228 pp. Sweet & Maxwell, Ltd. 10s. 6d. 


Antiquity or HINDU JURISPRUDENCE. By Suxumar Durr. 1961. 
17 pp. Universal Law House Allahabad (India). 4s. 6d. 


Dean’s List oF RECOMMENDED READING FoR PRELAW AND Law 
Sruprents. Selected by the Deans and Faculties of American 
Law Schools. Compiled and edited with annotations by Julius 
J. Marke. 1958. 178 pp. Oceana Publications. 80s. 


VERRYKINGSAASPREEKLIHEID IN DIE SUID-AFRIKAANSE REG. Deur 
Wouter De Vos. 1958. xiii and 288 pp. Juta en Kie, 
Beperk. 57s. 6d. 


Ex.torr’s Lecar Forms. Formerly Juta’s Legal Forms. In English 
and Afrikaans. Fourth and enlarged edition by R. C. Elliott. 
1959. xiii and 295 pp. Juta & Co., Ltd. Stocked and 
distributed by Sweet & Maxwell, Ltd. 88s. 


Larae anb Lovine Privireces. The Capitulations in the Middle 
East and North Africa. David Murray Foundation Lecture in 
the University of Glasgow. By Sm ReaDER BuLLARD. 1960. 
39 pp. Jackson, Son & Co., Glasgow. 6s. 


CORRESPONDENCE 


Tar Entog, 


The Modern Law Review. 
Sir, 

May I comment on Professor Kahn-Freund’s letter in your September 
1960 issue! in which he deals with a marginal point raised in my paper in 
your May 1960 issue 7? : 

Professor Kahn-Freund has imputed to me a view which I do not hold. I 
made it clear in the passage concerned that I repudiated the fiction of 
Intimidation in cases in which the resignation of the judge would have 
obviated a threat to life or limb. Professor Kahn-Freund has understood 
this correctly. I then mentioned that “in the final event, however,” the legal 
policy (of admitting the fictitious defence of intimidation) “appears to be 
materially justifiable ” on the ground that the factual event or outcome was a 
foregone conclusion which was not affected by the intervening judgment. The 
qualifying words (which I have put in italics) are of course relevant. I did 
not say that the policy in question was justified as I had just made it clear 
that I did not think that it was. While repudiating it I wished to explain its 
rationale as one of expediency rather than of principle. 

Obviously I must have expressed myself clumsily. But Professor 
Kahn-Freund should not have substituted a word of his own choice, namely 
“ nevertheless” for my “in the final event, however.” This distorts the 
meaning of my statement, giving it a complexion which is alien to the general 
purport of my paper. 

For the record, I may mention that the clause in question was clause 52 
(not 54 as Professor Kehn-Freund states). I regret the oversight whtch made 
it appear as clause 58; but then, I had quoted both the title and the wording 
of clause 52. 

H. O. PAPPE. 


Research School of Social Sciences, 


Australian National University, 
Canberra. 


420 


THE 
MODERN LAW REVIEW 


Volume 24 July 1961 No. 4 











MISTAKE IN THE CONSTRUCTION OF 
CONTRACTS 


Tux need for careful use of words in discussing mistake in the law 
of contract is so obvious that we feel it necessary, in inflicting on 
the readers of this Review yet another article on the topic, to 
provide ourselves (and them) with a short glossary showing the 
meanings we attach to some of the terms about to be used. We 
realise that these definitions are too compressed to be entirely 
satisfactory but nevertheless feel that in a general discussion they 
are a help to the achievement of greater precision. 


° Common mistake. An error common to both parties as to 
some fundamental fact in a case where, the rules of offer and 
acceptance being satisfied, a contract is otherwise achieved. 

Mistake as to subject-matter. An error by one or both 
parties as to some fundamental fact in a case where, the rules 
of offer and acceptance being satisfied, a contract is otherwise 
achieved. 

Literal contract. The terms of a contract as expressed by 
the parties. 

Total contract. The terms of a contract as expressed by 
the parties plus the additional terms (if any) which the law 
holds to be included and less any terms used by the parties 
which the law holds to be excluded. 

Implied term. A term of the total contract not expressed 
by the parties. 

Inoperative obligation. An obligation under a literal con- 
tract which, on the true interpretation of the total contract, is 
not required to be carried out. 


More will be said about these definitions in the following discus- 
sion. Meanwhile we would say that our main object is to add our 
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voice to those that have been raised? to urge that mistake should 
no longer be treated by textbook writers as a separate category of 
the law of contract, and to explore some of the consequences of 
dealing with mistake as to subject-matter by arriving at and then 
applying the total contract. We treat the total contract as 
including implied terms whether these are taken to be included by 
reference to the presumed intention of the parties or by the opera- 
tion of a rule of law.? We refer to mistake as to subject-matter 
rather than common mistake because we believe the latter term to 
be unsatisfactory in stressing a factor which may well be irrelevant, 
since the parties have ex hypothesi reached agreement and complied 
with the rules of offer and acceptance. In these circumstances, 
where the court has the task of arriving at and then applying so 
much of the total contract as applies to the matters in dispute, its 
approach is the same whether both parties were mistaken or only 
one. This is illustrated by Harrison & Jones v. Bunten & Lan- 
caster 2—a case to which we will return later—where the contract 
concerned a sale by description of Calcutta kapok, “‘ Sree ’”’ brand, 
both parties believing it to be free from cotton when it was not. 
Pilcher J. said *: 


“ Ryder v. Woodley seems to show that in this type of case 
a mistaken belief by the buyer as to the nature and quality of 
the goods bought by description is immaterial, provided that 
goods which answered the description were delivered. It is not 
easy in principle to see why the fact that the sellers also shared 
the mistaken belief should be material.” 


The learned judge went on to say firmly * that, where the buyer was 
mistaken in a case of this kind, he could see no reason “ why the 
fact that the seller may entertain the same unexpressed but errone- 
ous belief should have any relevance when the rights of the parties 
come to be considered.” This applies also where the contract relates 
to a specific object, for example, the new oats in Smith v. Hughes.® 
If, from an objective standpoint, the buyer did not misunderstand 
the offer and if the seller did not have actual knowledge of a 
subjective misunderstanding of the offer by the buyer (in either of 
which cases the mistake would fall within the realm of offer and 
acceptance ") the question of whether the buyer’s mistaken belief 
that the oats were old was or was not shared by the seller would 


1 6.g., C. J. Slade, ‘‘The Myth of Mistake in the English law of Contract ’’ 

954) 70 L.Q.R. 885. Mr. Slade’s words seem to have fallen on deaf ears: 

ə new editions of the two leading textbooks, Cheshire & Fifoot and Anson, 

each have a separate chapter on mistake. Of. Atiyah, An Introduction to the 
Law of Contract (Oxford, 1961). 

2 For a discussion of the principles which guide the courts in arriving at the 
total contract in commercial cases not affected by mistake, see Fridman (1960) 
76 L.Q.R. 521. 

3 [1958] 1 Q.B. 646. 4 At p. 655. 

5 At p. 660. 6 (1871) L.R. 6 Q.B. 597. 

7 On the understanding that we treat the requirement of certainty as part of the 
rules of offer and acceptance. On this see below. 
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be immaterial. If one believes that a fundamental mistake as to 
subject-matter vitiates a contract, one will of course insist that the 
mistake must be common. But if, with Lord Atkin and the 
majority, one believes that the question is one of construction, it is 
plain that the total contract must deal with the case where only one 
party is mistaken as well as with the case where both are. This is 
not to deny that the total contract may in some cases be held to 
differ according to whether the mistake is common or not, but 
merely to insist that the construction theory must find room for 
both types of mistake. It is a plain fallacy to say that because 
an implied term bearing on mistaken facts can only be read into a 
contract if (however notionally) it was agreed to by both parties, 
therefore there can be no implied term unless the parties agreed in 
their view of the facts. 

It seems to us conclusively established 8 that what Dr. Cheshire 
and Mr. Fifoot refer to as mutual mistake and unilateral mistake ° 
. Telate to offer and acceptance and we do not wish to discuss them 
further here. Mistake as to subject-matter, except in certain hypo- 
thetical cases where it may be said also to fall within the sphere of 
offer and acceptance,” should in our view be treated as one of many 
factors that may need to be considered in arriving at the total 
contract. It belongs, in other words, to a discussion on the con- 
struction of contracts and the circumstances in which terms will be 
taken to be implied, as the courts have almost invariably held. 
The starting point is always the literal contract and not the mistake. 
The question is not what are the parties to be taken to have 
intended to happen if one or both of them were mistaken, but what 
are they to be taken to have intended to happen on the facts as they 
actually were. 

We should perhaps make it clear at this stage that when we say 
that cases of mistake as to subject-matter should be treated as 
belonging to a discussion on the construction of contracts, we do not 
wish to commit ourselves (at any rate in this article) on the scope 
of the legal concept of ‘‘ construction.” We believe that a close 
examination of this concept would reveal problems analogous to 
those which underlie the controversy as to the basis of the doctrine 
of frustration, but to embark on this task now would take us too 
far afield. In any event we are satisfied that the validity of the 
views put forward in this article is unaffected by whichever theory 
of construction is adopted." 


8 As by C. J. Slade, loc. cit.; of. T. H. Tylor, 11 M.L.R. 262. 

9 ‘Unilateral mistake is apparently given the artificially limited meaning of 
mistake by the offeree as to what the terms of the offer are, the mistake being 
known to the offeror: Cheshire & Fifoot, 5th ed., p. 175; cf. ibid. p. 198. 

10 See below. 

11 In view of the possibility of some remarks in my Introduction to the Law of 
Contract being misunderstood, it is proper for me to add this footnote for which 
I alone am responsible. I adhere to the views I expressed in (1967) 78 L.Q.R. 
340 subject to the same caveat es expressed in the text above, though I regret 
to say there are some remarks which might have been better stated. On the 
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This leads to another point. It may be said in objection to the 
treatment of mistake as depending on construction, that this theory 
would destroy all certainty in this field since a decision on the con- 
struction of one contract could not be used as a precedent in dealing 
with another contract. Apart from the fact that the law on this 
subject could hardly be in a greater state of uncertainty than it 
already is, we suggest that this objection is, in any event, ground- 
less. A decision by a court as to what was in the mind of a 
particular person at a particular moment, or as to the meaning of 
certain words in a particular context, would of course be useless 
as a precedent in a later case. But the construction of contracts 
certainly goes beyond this. At least it extends to deciding what 
reasonable men would have intended had they been in the position 
of the parties, and this may well be a valuable guide to another 
court in dealing with parties similarly placed. 

We have said above that there may be circumstances in which 
mistake as to subject-matter should properly be treated as falling 
within the sphere of offer and acceptance. This is because it is 
possible to envisage cases where even the total contract does not 
indicate any solution to the problem which has arisen. If in 
Couturier v. Hastie,!? for example, the parties had exchanged corre- 
spondence before the contract was concluded, in which the possibility 
of the cargo having been sold due to overheating had been discussed, 
and if the parties had disagreed about what was to happen in such 
a case, but, hoping that their fears were illusory, had ended by 
saying nothing about it in the literal contract, the court might have 
found it difficult to discover any term which could properly be taken 
to be implied. The solution here, it is submitted, lies in the realm 
of offer and acceptance. Treating the terms of the total contract 
as embodied in the offer it would be evident that the offer was 
uncertain as to a point that, on the facts as they actually were, was 
of vital importance. Under the general principle that an offer must 
be certain before its acceptance can lead to a contract,** no contract 
would therefore have come into existence. While we believe, there- 
fore, that the legal analysis of mistake as to subject-matter must 
find room for cases where the contract is void for uncertainty, it is 
evident that such cases will be rare. Normally the courts have no 
difficulty in reaching a solution by arriving at and then applying 
the total contract. 

It follows from what we have been saying that there is no more 


other hand, as 1s plain from my Introduction, I do not accept the narrow tradi- 
tional view of the function of ‘‘ construction ” and it was owing to my belief 
that my article in (1957) 78 L.Q.R. 840 might be interpreted to support this 
view, that I inserted a word of caution about it in my book at p. 180.—P.8.A. 

12 (1856) 5 H.L.C. 678. 

13 Ag illustrated in Falck v. Williams [1900] A.C. 176, Scammell v. Ouston 
[1941] A.C. 251 and many other cases. The American Restatement on 
Contract expresses it thus: “‘8%. An offer must be so definite in its terms, or 
require such definite terms in the acceptance, that the promises and perform- 
ance to be rendered by each party are reasonably certain.” 
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reason to treat mistake as it affects the contract itself in a separate 
category than there is to treat mistake inducing an innocent 
misrepresentation 7 separately from the law relating to innocent 
misrepresentation, or mistake as to the existence of an illegal 
element ** separately from the rules concerning the effect of 
illegality. This argument of course involves the rejection of the 
view that common mistake on a matter going to the root of the 
contract can of itself render the contract void. Since this theory 
is apparently still held in some quarters ** we should say something 
about it. We do not wish to recapitulate all the well-known 
arguments against this theory 17 but will confine ourselves to those 
points which are particularly relevant to the general thesis of this 
article. 

The principal weakness from which, it seems to us, the mistake 
theory suffers is that it involves concentrating on one aspect of a 
factual situation to the exclusion of many other relevant aspects 
of the same situation. The facts may, for instance, raise what 
appears to be a plain case of fundamental mistake as to subject- 
matter but it would be manifestly wrong to conclude, without 
further inquiry into the circumstances, that the obligations of the 
parties must be inoperative. Despite the existence of the mistake 
there may well be—in most cases, we venture to suggest, almost 
certainly will be—other factors such as express or implied terms or 
misrepresentation, which plainly show that the obligations of the 
parties are not inoperative. Alternatively, the facts may raise 
questions of illegality, in which case the obligations of the parties 
may indeed be inoperative but there may well be other, more 
drastic, consequences. 

To take the first possibility, it is plain that, while there may be 
a mistake as to subject-matter in a contract for, say, the sale of 
goods, the seller by giving an express warranty as to the facts about 
which the parties are mistaken, may have assumed the risk of the 
facts being other than they are believed to be. Now it surely cannot 
be the law that despite the presence of an express warranty it 
remains open to the seller to allege that the contract is ‘ void ” for 
mistake as to one of the matters covered by the warranty. Yet a 
mistake may be nonetheless genuine for the existence of a warranty 
and if the mistake is operative, logically the whole contract should 
be void, including the warranty, for it is difficult to see how a term 
in a contract can prevent the contract being void. The answer to 
this difficulty on the mistake theory would presumably be that if 
one of the parties had expressly agreed to bear the risk of the goods 


14 As in Oscar Chess v. Williams [1957] 1 W.L.R. 870, see below. 

15 As in Shaw v. Shaw [1954] 2 Q.B. 429, see below. 

16 Sea e.g., Angon 2lst ed, p. 251, and Devlin, L.J. ın Ingram v. Iattle [1960] 
8 All E.R. 882. 

17 Of which probably the best expression is in the judgments of the High Court 
of oe in MoRas v. Commonwealth Disposals Commission (1951) 84 
C.L.R. i 
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being defective, then the absence of the defect could not be said to 
be the fundamental assumption or basis on which the parties had 
contracted. This, however, seems to be merely an unconvincing 
way of arriving at the result that a contract is only “ void ” for 
common mistake if, on the true construction of the contract, the 
parties intended that their obligations should be inoperative in the 
event of the facts as assumed being untrue. Naturally this con- 
struction is untenable where there is an expressed intention that 
one of the parties should bear the risk of the facts as assumed being 
untrue. 

What we have been saying so far is borne out when it is recalled 
that the grounds on which it is usually urged that a contract may 
be void for a mistake of this kind are that the parties have con- 
tracted on a certain “ basis ” or “‘ fundamental assumption ” as to 
some essential fact which has proved unfounded. This kind of 
language slurs over the possibility that one or other of the parties 
may have accepted the risk that the facts as assumed would prove 
untrue. It thus becomes all too easy to fall into the error of saying 
that because the parties have contracted on a certain basis, therefore 
the contract is void if that basis does not exist. This is in fact a 
palpable non sequitur because it may well be—indeed it usually is— 
the responsibility of one or other of the parties to see that that 
basis does exist. For example, it could truly be said that in a 
contract of sale of goods it is a fundamental basis of the contract 
that the seller has a right to sell the goods, but the absence of 
this basis does not render the contract void, or the obligations 
inoperative. ° 

These arguments are equally applicable where the facts raise a 
case of mistake as to subject-matter which overlaps with a mis- 
representation. Indeed, every case of effective misrepresentation 
necessarily involves mistake on the part of the person to whom the 
representation is made, since it is only if he does not know that 
the representation is false that he is able to rely on it as grounding 
a legal remedy; and where the misrepresentation is innocent the 
mistake must also be shared by the other party. Yet it is plain 
that where the misrepresentation is effective no court would ignore 
that aspect of the case and hold the contract void as a result of the 
mistake. We do not see how this can be explained except by 
saying that a mistake as to subject-matter is merely part of the total 
situation which a court must examine before it can decide whether 
the risk of the facts as assumed being untrue, is on one or other 
of the parties or on neither. 

18 Although this course was in effect advocated in the 4th ed. of Cheshire & 
Fifoot (p. 246) the learned authors appear to have thought better of it because 
this suggestion is not to be found in the 5th ed, The same fallacy 1s, with 
respect, one of the unsatisfactory features of the judgment of Denning L.J. in 
Solle v. Butcher [1950] 1 K.B. 671, since he decided the case on the mistake 
point without expressing a concluded opinion on whether there had been a 


miarepresentation as alleged by the defendant. We refer to this case again 
below. 
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We would add a further point to these criticisms of the tradi- 
tional theory of mistake as to subject-matter. Not only is this 
theory difficult to reconcile with cases where express or implied 
terms, or misrepresentations, overlap with the mistake, but it also 
appears to involve an incorrect statement of the principle prima 
facie applicable. We suggest that even where the facts do involve 
a mistake as to subject-matter the general presumption is that the 
literal contract is to be carried out, and if it cannot be carried out 
the party in default will be liable to pay damages. Even if there 
is no express intention placing the risk of the facts as assumed 
being untrue on one of the parties, the court is usually able to find 
an implied term which does so. To hold the obligations of the 
parties to be inoperative is usually a last resort, a residual possi- 
bility which only comes in when all attempts by the court to allocate 
the risk have failed.1® 

There is a further point on which we would join issue with the 
proponents of the mistake theory, namely, the suggestion that even 
where a mistake of this kind is effective, it renders the contract 
“ void.” This, we believe, is inaccurate, since ew hypothesi the 
parties have agreed, even if the agreement is only to be carried out 
in the event of a certain ‘‘ fundamental assumption ” being correct. 
If the agreement cannot be carried out and neither party has 
accepted the risk of this state of affairs, the natural solution is to 
say that the obligations of the parties are inoperative, rather than 
that the contract is void. Moreover, if we are right in our view 
that mistake of this kind only operates where an express or implied 
term places the risk on neither party, it follows that it would be 
incorrect to treat the contract as void in such circumstances. The 
circularity of saying that a contract is void, that is to say totally 
ineffective, because of the effect of one of its terms, is obvious. We 
therefore prefer to say that in such a case the obligation dealt with 
by such a term is, on the true interpretation of the total contract, 
an inoperative obligation. Thus if on the facts in Coutourier v. 
Hastie *° the argument that there was an implied condition prece- 
dent that the goods were in existence at the time the contract was 
made,** is accepted, the true analysis of the case is that the effect 
of the total contract, on the facts as they actually were, was to 
render inoperative the seller’s obligation to deliver the goods and 
the buyer’s obligation to accept them and pay the price. 

It should not necessarily be assumed that the distinction between 
holding the contract to be void and holding the obligations of the 
parties to be inoperative is merely a question of terminology and has 
no practical importance. For one thing, the argument that at 
common law operative mistake as to subject-matter causes a 


19 There may, of course, be statutory reversals of this presumption, as in s. 6 of 
the Sale of Goods Act, 1893. 

20 (1856) 5 H.L.C. 678. 

71 See Atiyah (1957) 73 L.Q.R. 340. 
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contract to be void has recently been used to support the suggestion 
that there is an independent doctrine of mistake in equity * an 
argument that may lose some of its force if it is admitted that in 
such cases the contract is not void. For another thing if there are 
several distinct obligations in the contract and the mistake only 
affects some of them, the legal efficacy of the other obligations will 
depend on whether the mistake is to be treated as rendering the 
whole contract void or merely as rendering certain obligations 
inoperative. 


MISTAKE as TO NATURE OR QUALITY IN Sate or Goops 


The field of sale of goods, with its closely worked out implied terms, 
is a useful one to explore with a view to demonstrating the irrele- 
vance of concentrating on mistake as to subject-matter rather than 
on the rights and obligations of the parties on the facts as they 
actually are. As one of us has previously discussed from this point 
of view mistake as to the existence of the subject-matter,” we turn 
now to mistake as to the nature or quality of the goods being sold. 

Approaching a contract of sale of goods from any point of view 
it cannot surely be denied that there are three and only three basic 
possible ways in which the law could deal with such a mistake. 
First, the law may hold that the responsibility is on the seller. 
Whether this would give the buyer a right of rejection or merely 
a right to claim damages can be left aside for the moment. 
Secondly, the law may hold that the responsibility is on the buyer, 
although in this case risk would be the more appropriate word. In 
this event there are surely no alternatives, for if the risk is on the 
buyer he clearly must take the goods and pay the price. Thirdly, 
the law may hold that the responsibility is not on the seller nor 
is the risk on the buyer. In this event the obligations would be 
inoperative, the seller would not be liable in damages, and the 
buyer would not be bound to take the goods or pay the price. 
What is apt to be misleading about this third case is that, if it arose, 
it would not be as impartial as it might seem when set against the 
other two possibilities. This is because to render the obligations 
inoperative would be to benefit the party against whom the contract 
was sought to be enforced. Thus if the buyer is suing the seller for 
damages in respect of the defect in the goods, the seller might find 
it advantageous to establish that his obligation is inoperative and to 
return the price in exchange for the buyer restoring the goods. 
This could happen if, for example, the market price of the goods 
has risen after the contract was made, or if there were a claim for 
consequential damages as a result of the defect. On the other hand, 
and far more frequently in practice, the buyer may be wishing to 
have his obligations declared inoperative because he desires to reject 
the goods, while the seller is seeking to enforce the contract. 1n 


32 By Denning L.J. in Solle v. Butcher [1950] 1 K.B. at p. 694. 
23 Atıyah, (1957) 78 L.Q.R. 340. 
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this event it may serve the buyer’s purpose equally well either to 
prove that the seller has been guilty of a breach of condition which 
entitles him to reject the goods, or to prove that his obligation is 
inoperative. In fact it will often be more advantageous to the buyer 
to establish that the obligation is inoperative because by doing so, 
although he will lose any right to damages, he will be able to evade 
the strict limitations on the right of rejection imposed by the Sale 
of Goods Act.?t This, of course, would be a paradoxical situation 
because it would mean that a seller who had been guilty of a breach 
of contract might be better placed than a seller whose obligation 
was inoperative. 

It may be objected to our theory that since the holding of the 
obligations to be inoperative is in practice likely to benefit one 
party more than the other, the law is in some sense still holding 
the risk to be on one of the parties. The answer to this difficulty, 
it is submitted, is that the law is not concerned about factors dehors 
the contract which may render a finding that an obligation is 
inoperative more to the advantage of one party than the other. 
Outside events (e.g., a rise or fall in market prices) may render the 
performance of a contract more to the advantage of one party than 
the other and it is not surprising that the same may be true of a 
finding that the obligation is inoperative. Either way the law is 
indifferent: it applies the total contract. 

The three possible solutions to the problem of risk may now be 
examined in more detail. First, then, as we have said, the law 
may hold that the responsibility for the defect in the goods is on 
the seller. This may be because he has expressly stated the goods 
to be without the defect. In this event, whether the statement is 
innocent or fraudulent, and whether it is a term of the contract 
or a mere representation, the responsibility lies on the seller. It is 
true, of course, that if the statement is a mere innocent misrepre- 
sentation the buyer has no claim for damages against the seller, but 
the right of rescission, being a right at the buyer’s option only, is 
some justification for regarding the responsibility for the defect as 
the seller’s. It is also true that if the goods have been resold or a 
certain period has elapsed the responsibility will have ceased owing 
to the limitations on the remedy of rescission. But other legal 
remedies also have their limitations, and may be terminated by 
events subsequent to the breach. It is the state of the rights and 
duties of the parties at the time when the contract is made which 
determines where the risk lies. 

If the seller has not expressly made himself responsible for the 


24 It has recently been held by the C.A. that the restrictions on the right of 
rejection laid down by the Sale of Goods Act are equally applicable to the 
right of rescission for innocent misrepresentation (Long v. Lloyd [1958] 1 

-L.R. 758) but it has never been suggested that they can also apply where 
the obligations sre Le eh or, as 16 is usually put, where the contract is 
totally void. This no doubt is one of the principal reasons why a buyer may 
seek to persuade the court that his contract is vord. 
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defect he may still be held liable under the terms implied by the 
Sale of Goods Act. Moreover, even if the seller has made a mere 
representation as to the quality of the goods, this would not exclude 
an implied term covering the same ground, thus giving the buyer 
more extensive remedies than those afforded for an innocent mis- 
representation. 


It is commonly stated that a seller is under no duty to disclose 
defects in the goods to the buyer, or, putting it the other way, that 
silence is not a representation.» This, however, is a somewhat 
misleading proposition, and it is surprising that it is still generally 
accepted as an axiom of the law. For what, after all, is an implied 
term if it is not an implied promise either that something shall 
happen, or that a state of facts exists? But an implied promise that 
a state of facts exists is surely nothing else than an implied repre- 
sentation. It is not, indeed, the equivalent of a mere misrepresen- 
tation because that is not a term of the contract, and if innocent, 
gives the limited remedy of rescission. An implied term, however, 
has exactly the same effect as an express term, which is of course far 
more favourable to the buyer than a mere representation.”® 

Thus to say baldly that there is no duty on a seller of goods to 
disclose defects in them is to ignore the frequent existence of implied 
terms under sections 12-15 of the Sale of Goods Act which impose 
a far heavier responsibility than would be imposed by a duty of 
disclosure. Quite apart from the difference in remedies, a duty 
of disclosure would only extend to facts known to the person under 
the duty, whereas the implied terms under the Sale of Goods Act 
extend to latent defects, even if not known and even if they*could 
not have been discovered by the use of due care and diligence.” 
The only real significance of the so-called rule that silence is not a 
representation is that the mere knowledge of the seller that there 
is a defect in the goods is, by itself, no ground for implying a term 
in respect of that defect. Even this rule may not be absolute. Ifa 
defect has been caused between the inspection of the goods by the 
buyer and the making of the contract the court may well be reluc- 
tant to hold that the seller is absolved from responsibility. In 
Karsales (Harrow) Ltd. v. Wallis ® W. was offered a secondhand 
Buick car, which was in excellent condition when he inspected it. 
Some weeks passed before W. entered into a hire-purchase agree- 
ment in respect of the car, and when it was delivered (by towing as 
it would no longer go) it was in a deplorable state. The new tyres 
had been changed for old ones, the engine was badly damaged, the 


25 See a.g., Cockburn C.J. in Smith v. Hughes (1871) L.R. 6 Q.B. 597 ab 605; 
Cheshire & Fifoot 6th ed., p. 216; Anson 2lst ed., p. 212. 

26 It may be noted in passing that the familar distinction between an express 
term of a contract and a misrepresentation corresponds exactly with the less 
familiar distinction between an implied term of the contract and a breach of 
duty of disclosure. 

at Bee 6.g., Frost v. Aylesbury Dairy Co. [1906] 1 K.B. 60. 

28 [1956] 1 W.L.R. 986. 
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radio was missing and there were other defects. Nothwithstanding 
rigorous terms in the agreement excluding liability for defects, 
Denning L.J. held that where inspection had taken place in such 
circumstances there was an obligation to deliver the goods in 
substantially the same condition as when they were seen and that 
it was an implied term of the agreement that pending delivery the 
car would be kept in suitable order and repair.** The value of this 
decision in relation to sale of goods is reduced by the fact that it 
arose on a hire-purchase case, to which the Sale of Goods Act does 
not apply. (The wide interpretation placed in this case by the Court 
of Appeal in Yeoman Credit, Ltd. v. Apps *** is not relevant to the 
question discussed here.) 

Before examining cases of mistake as to quality in which the 
position is complicated by the provisions of the Sale of Goods Act, 
it is worth considering the possibility of a mistake as to the nature 
of the goods. The following example of a contract said to be void 
for mistake which is given in Anson *° may be taken as a starting 
point : 

“ Suppose that A agrees to buy and B agrees to sell certain 

bales which both parties believe to contain hemp; they in fact 

contain tow.” 
Now it must be said at the outset that it is most improbable that 
such facts could occur without the seller stating either orally or in 
writing (e.g., in a catalogue at an auction sale) that the bales 
contain hemp, and in this event there can surely be no question of 
the contract being void for mistake. The seller will be liable to the 
buyer for breach of the condition that the goods should correspond 
to their description ** or the contract will be liable to be set aside 
for misrepresentation. If, on the other hand, the bales have been 
sold without the word “‘ hemp ” being used the most natural inter- 
pretation of the parties’ conduct would be that the buyer had agreed 
to buy the bales, whatever they might contain, i.e., it would be a 
classic case of caveat emptor. It may be true that the third 
possibility—that the risk of the bales containing tow is on neither 
party—cannot be entirely ruled out. For example, if at an auction 
sale S bought some bales which were stated to contain hemp 
although in fact they contained tow, and immediately after the 
goods had been knocked down to him, B were to offer to buy “ those 
bales which you have just bought ” it is possible that an acceptance 
by S would result in an inoperative contract. But this would be so 
not just because the parties had made a fundamental mistake but 
because it would be difficult in such circumstances for the court to 


29 At p. 940. 

20a [1961] 2 All E.R. 281. 

30 At p. 251. 

31 Even an exemption clsuse would not protect the seller because this would 
plainly be a fundamental breach. 
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imply a term that either party accepted the risk of the bales con- 
taining something other than hemp. The seller could hardly be 
taken to be warranting the nature of the contents of the bales when 
he had had no chance of examining them, and the buyer could not 
be assumed to be buying whatever the bales might contain when he 
had just heard the bales described as containing hemp. It need 
hardly be stressed that this is a most improbable case, and that 
normally the court would have no difficulty in holding that the total 
contract placed the risk on one or other of the parties. 

The position under the Sale of Goods Act is complicated by the 
opening lines of section 14, which preserve the rule of caveat emptor 
subject to the exceptions there referred to: 


“ Subject to the provisions of this Act and of any statute in 

that behalf, there is no implied warranty or condition as to the 

quality or fitness for any particular purpose of goods supplied 

under a contract of sale, except as follows... ”’ 
If these words mean anything they surely mean that there are no 
implications of any kind as to quality or fitness except those 
expressly laid down in the Act or some other statute. Generally 
speaking this accords with the view that we have put forward to 
the effect that in the vast majority of cases the risk of a mistake 
as to quality is on one party or the other. Hither the seller is liable 
for breach of an express or implied term, or for misrepresentation, 
or it is a case of caveat emptor. But the effect of section 14 
appears to be to exclude altogether the third possibility, namely, 
that the risk is on neither party and the obligations are inoperative. 
It is possible to imagine circumstances in which this could lead to 
difficulty. Suppose, for example, the following facts: B calls at S’s 
antique shop and inspects a porcelain figure which he finds to be 
flawless. He leaves, saying “‘ he will think it over,” and shortly 
afterwards a careless assistant drops the figure which suffers 
unobtrusive cracks sufficient to make it almost worthless. B returns 
the same day, and mistakenly believing the figure to be as it was 
when he inspected it, buys it without further examination at the 
price originally asked. If S is ignorant of what has happened it is 
submitted that caveat emptor applies and the risk is on B. On the 
other hand if S knows of the defect this would obviously be an 
unfair result, yet it is difficult at first sight to see how it could be 
avoided consistently with section 14 of the Sale of Goods Act. It 
may be possible, however, to infer an implied condition in such 
circumstances to the effect that the seller does not know of any 
change in the condition of the goods since they were inspected. 
Karsales, Ltd. v. Wallis, to which we have referred above, may 
possibly lend some help to this conclusion. 

The significance of the principle embodied in section 14 of the 
Sale of Goods Act thus becomes apparent. If the first of the possi- 
bilities referred to above does not operate, the law adopts the second 
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and discards the third. In the particular case of mistake as to 
quality—as opposed to mistake as to the existence of the goods, or 
mistake as to the nature of the goods, or (perhaps) mistake as to a 
change in the circumstances between the date of examination and 
the date of the contract—the irresistible inference to be drawn from 
the Sale of Goods Act appears to be that the risk of all defects is on 
the buyer, unless the seller has expressly assumed the risk, by a 
term of the contract or a representation, or unless there is an 
implied condition or warranty under sections 12-15 of the Act or 
under some other statute. An examination of some recent cases 
from this point of view may be useful. 

In Nicholson & Venn v. Smith Marriott ** the plaintiffs agreed 
to buy some antique linen from the defendants. The linen was 
expressly stated to be Caroline, but in fact it turned out to be 
Georgian. The buyers claimed either that the contract was void 
for mistake, or alternatively that the sellers had been guilty of a 
breach of condition and that the buyers were entitled to damages. 
At the trial the buyers did not press their claim on mistake and 
they were awarded damages for breach of condition. The learned 
judge, Hallett J., however, went on to give his opinion on the 
mistake point and, basing himself on Lord Atkin’s judgment in 
Bell v. Lever Bros.,** he said that he thought the contract was void. 
It would hardly be worth citing this case merely to suggest that 
this dictum was wrong, because this seems generally agreed. The 
really interesting thing about the case is that it demonstrates the 
danger, in sale of goods cases, of keeping the law of mistake separate 
from the law of express and implied terms. If this contract was 
really void then the sellers could have pleaded its voidness just as 
much as the buyers, in which case they would not have been liable 
to pay damages for breach of condition, although no doubt they 
would have had to return the price, which usually comes to the 
same thing. But to hold it void, or, as we prefer to say, to hold 
the obligation inoperative, would have been to ignore the fact that 
by expressly warranting the linen to be Caroline the sellers had 
taken the risk of the linen turning out to be other than Caroline. 
The proper analysis of this case, it is submitted, is as follows: The 
obligation could not be held inoperative unless it was clear that 
the intention of the parties was that neither of them accepted the 
tisk of the linen not being Caroline, as would have been the case, for 
example, if the sellers had in effect said, ‘“ We do not warrant that 
this linen is Caroline, but on the other hand, if it is not, we will take 
it back and return your money.” This construction of the contract 
was, however, entirely negatived by the express statement of the 
sellers that the linen was Caroline. This case differs from a number 
of others in that the buyers’ attempt to have the contract declared 


82 (1947) 177 L.T. 189. 
83 [1982] A.C. 161. 
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void was (presumably) not inspired by a wish to extend the implied 
terms in the Sale of Goods Act, but to evade the inconvenient 
restrictions on the buyers’ right of rejection. It also differs from 
cases such as Oscar Chess v. Williams * in that the description of 
the linen as Caroline was a condition and not a mere representation. 
In the latter case both parties, acting on information contained in 
a car log book (which proved to have been forged), were under the 
belief that a car made in 1989 was a 1948 model. This inflated the 
market price from £170 to £285. Although the car was described 
in the contract as a ‘* 1948 Morris ” a divided Court of Appeal held 
that this was not a term of the contract but a mere misrepresen- 
tation. The buyer having already disposed of the car was not in a 
position to ask for rescission of the contract, but this does not alter 
the fact that at the time when the contract was made the risk of the 
car not being a “ 1948 Morris ” was, as a result of the legal rules 
relating to misrepresentation, on the seller. 

A recent case where the risk was held to be on the buyer was 
Harrison & Jones v. Bunten & Lancaster,” the facts of which have 
already been given. It was clear that the sellers had never stated 
that the brand of kapok in question contained no cotton, and it was 
also clear that the buyers could get no assistance from the implied 
terms in the Sale of Goods Act. No suggestion was made that the 
goods did not correspond with their description or that they were 
unmerchantable. The buyers’ sole complaint was that the goods 
were not suitable for their purposes. Unfortunately for them, how- 
ever, they could not rely on section 14 (1) of the Act, and claim 
that there was an implied promise that the goods were fit for the 
purpose for which they were sold, because they were caught by 
the proviso to section 14 (1). This proviso, it will be recalled, 
excludes the implied condition where the goods are ordered under 
a patent or trade name. Manifestly, a person who orders goods 
under a patent or trade name, must be taken, unless there are 
special circumstances to the contrary,’ to have accepted the risk 
that the goods may not prove suitable for his purpose. This being 
so it is not surprising that Pilcher J. rejected the buyers’ contention 
that the contract was void. Its acceptance would, in effect, have 
meant adding a new implied condition to those laid down in the 
Sale of Goods Act, although it would have been an implied condition 
rendering the contract void, not placing a liability on the sellers. 


MISTAKE AND IMPOSSIBILITY 


Where the parties have contracted for the performance of an act 
which cannot be carried out because of some deficiency in the 
subject-matter at the time the contract was made, the approach 


84 [1957] 1 W.L.R. 870. 

85 [1058] 1 Q.B. 646. 

80 fee, e.g., the hypothetical examples given by Bankes L.J. in Baldry v. 
Marshall [1925] .B. at 266. 
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of the courts has again been to arrive at and apply the total contract 
with the same basic possibilities in view, namely, does the total 
contract place the risk that performance would be impossible on one 
or other of the parties or on neither? This approach, and the 
development in the courts’ willingness to read implied terms into 
the literal contract, are illustrated by two cases concerning mistake 
as to the mineral content of land. 

In Bute v. Thompson ** the plaintiff had leased a coal mine to 
the defendant, who agreed to pay a royalty of 8d. for each ton of 
coal extracted. The defendant also covenanted to extract at least 
18,000 tons of coal per year, and further undertook to pay the 
royalty on 18,000 tons ‘‘ whether the coals shall be worked or not.” 
On these facts it was held by the Court of Exchequer that it was no 
defence that there were not 18,000 tons of coal in the whole mine. 
The arguments of the defence were dismissed by Pollock C.B. as 
follows: 


‘* We are of opinion that this stipulation for a fixed rent, 
coupled with a covenant that coal should be wrought to that 
extent . . . does not carry with it, by any implication, a condi- 
tion that there shall be coals to that amount capable of being 
wrought. It appears to us to be a stipulation on the part of 
the defendants that they would work and get that quantity, 
and that if they did not get it, they would pay a fixed rent to 
the landlord; and we cannot import into that covenant a condi- 
tion that there should be coals to that extent. If that was the 
intention of the parties they should have so expressed it.’? 38 

In Clifford v. Watts ® the facts were on all fours with those in 
Bute ¥. Thompson, but the court took a very different view. The 
plaintiff had leased a clay pit to the defendant, who undertook to 
dig at least 1,000 tons of clay per year, and to pay a royalty of 
2s. 6d. per ton to the plaintiff. The defendant alleged that there 
was insufficient clay to produce even the first year’s quota of 1,000 
tons, and it was held that if this were the case, the defendant was 
not liable for the royalty, although it is not quite clear whether the 
whole contract was held inoperative. What is clear, however, is 
that the court treated the question as depending simply on the 
construction of the contract. 

The court distinguished Bute v. Thompson on the ground that 
there the lease was intended to secure the lessor a minimum rent 
whether or not coal was worked or was there to be worked, or in 
other words that the risk of the coal proving insufficient had in that 
case been assumed by the lessee. The distinction is, however, 
unconvincing since the covenant to pay the rent whether the coal 
was worked or not, was probably intended merely to reinforce the 
covenant to extract the coal—it is most unlikely that it was inserted 
37 (1844) 18 M. & W. 487. 

38 At pp. 498—494. 


39 (1870) L.R. 5 C.P. 517. 
40 (1844) 18 M. & W. 487. 
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to take account of the possibility that the coal would prove 
insufficient. The real distinction between the two cases is that by 
the time Clifford v. Watts was decided a change had taken place in 
the attitude of the courts towards reading implied terms into the 
literal contract.*? 

Thus it is clear that when the court is free to approach mistake 
as to subject-matter involving impossibility of performance from 
the viewpoint of interpreting the contract it will do so. The con- 
trast is very marked between these two cases and Sheikh Bros. v. 
Ochsner,*? where the court was not free to adopt this approach. 
This was a Privy Council appeal from Kenya, and was governed by 
the Indian Contracts Act, section 20 of which provides— 


“ Where both the parties to an agreement are under a mistake 
as to a matter of fact essential to the agreement, the agreement 
is void.” 

This appears to be a statement of the orthodox English view as 
to common mistake, and it was so treated by the Privy Council. 
The appellants, who were landowners in Kenya, had given a licence 
to the respondents to cut and process all the sisal grown on certain 
lands owned by the appellants. The respondents agreed to produce 
an average of at least fifty tons of sisal fibre per month, and to 
deliver it to the appellants. After a while it transpired that the 
land in question produced insufficient sisal to enable the respondents 
to manufacture fifty tons of fibre per month. The Privy Council 
held that the contract was void for mistake under section 20 of the 
Indian Contracts Act. 

It has been observed on a number of occasions, in partictlar by 
Lord Atkin in Bell v. Lever Bros.,** that there is a close relation- 
ship between some cases of mistake and cases of frustration. If the 
contract proves impossible of performance ab initio one of the 
parties may plead that it was void for mistake; if it proves impos- 
sible of performance through subsequent events it may be pleaded 
that the contract is frustrated. Despite the controversy as to the 
true basis of the doctrine of frustration, it is clear that ultimately 
cases of frustration, like cases of initial impossibility, turn on the 
question whether the risk of the impossibility is held to be on one 
or other of the parties, or on neither. Why then is it that there 
are so many cases of frustration, and so few cases of contracts being 
held ‘* void ” for initial impossibility ? 

There are, it is thought, at least three reasons why this should 
be the case. In the first place, in the nature of things, parties are 
less likely to enter into contracts which are impossible of perform- 
ance ab initio than into contracts which subsequently become 


41 It may be recalled that Taylor v. Caldwell (1868) 8 B. & 8. 826, the fons et 
origo of the doctrine of frustration, had been decided some seven years 
previously. Although not referred to in the judgments it was relied on by 


counsel. 
42 [1957] A.C. 186. 43 [1982] A.C. at pp. 226-227. 
PP 
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impossible. In the second place, to hold a contract which may 
have been in operation for some time before the mistake is dis- 
covered, to be void ab initio is apt to give rise to such practical 
inconvenience that the courts are reluctant to do it whenever there 
is any reasonable alternative. In the third place, and to some 
extent this follows from the previous reasons, a court will much 
more readily place the risk of initial impossibility on one or other 
of the parties, than it will the risk of subsequent impossibility. 
It is in line with what is said above as to the presumption that the 
promises set out in the literal contract are to be performed, and 
also accords with common sense, to say that in the ordinary way a 
person who undertakes to do something implicitly warrants that he 
can do it, at least in the circumstances existing when the contract 
is made, or, in others words, that the risk of initial impossibility is 
generally accepted by each party in relation to his own promises. 
“* Tt is not competent to a defendant to say that there is no binding 
contract merely because he has engaged to do something which is 
physically impossible.” *® This is because in most cases the promi- 
sor is in a much better position than the other party to know 
whether his promises are performable or not, and it is surely not too 
severe to require that a person should be satisfied before he makes 
a promise that there is no impediment to its performance. There 
are, no doubt, exceptional cases, where the promisor has not, and 
could not be reasonably expected to have, possession of the facts 
which would show that his promise cannot be performed. There 
are also the cases of perished goods which are covered by section 6 
of the Sale of Goods Act. This section, however, may well be an 
anachronism in the modern world, because in these days of speedy 
communications there will usually be little excuse for a seller agree- 
ing to sell goods which have already perished. The position was, 
of course, different in 1856 when Couturier v. Hastie *® was decided, 
and it is possible that an amendment of section 6 is now required 
so as to place the risk in such cases on the seller. 

The principle that a promisor generally warrants that he can 
perform his promise does not have the same force in cases of subse- 
quent impossibility, since it may not be reasonable to insist that he 
impliedly undertakes that he will continue to be able to perform 
no matter what unforeseeable cataclysms the future may bring. 

Closely allied with the cases of impossibility are those of 
illegality, and in the law of frustration, supervening impossibility 
and supervening illegality are frequently treated as indistinguish- 
able. This, however, has never been the case with regard to initial 
impossibility and initial illegality which have always been looked 


44 For this reason it is submitted that it is misconceived to say, as is said in 
Cheshire & Fifoot (5th ed., p. 179) that ‘If a contract may be discharged by 
subsequent impossibility of performance, then a fortiori its very genesis 18 
precluded by a present impossibility.” 

45 Brett J. in Clifford v. Watts at p. 588. 

46 (1856) 6 H.L.C. 678. 
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on as raising entirely different problems. There have been, how- 
ever, certain recent cases in this field, too, which confirm the 
growing importance of implied terms. If a person may be held to 
warrant, however mistakenly, that he can physically perform his 
promises under a contract, is there any reason why he should not 
be held to warrant that he can legally perform them? Until 
recently this possibility seems never to have occurred to anybody 
because it has always been uncompromisingly declared that if a 
contract is illegal per se the intention or knowledge of the parties 
is irrelevant. It now appears that this may not always be the case, 
and that the severity of the law relating to illegality may be sub- 
stantially mitigated by the implication of a term that the contract 
can be legally performed. 

Thus in Shaw v. Shaw ‘7 it was held by the Court of Appeal that 
a married man who bigamously ‘‘ married °?” a woman who mis- 
takenly believed him to be a widower was to be taken to have 
warranted that he was legally able to marry her. Although the 
contract to go through a ceremony of marriage could not be legally 
performed, and was therefore illegal per se, the defendant had 
contracted that it could be legally performed. As Denning L.J. 
said: ‘‘ Every man who proposes marriage to a woman impliedly 
warrants that he is in a position to marry her.” +8 

In this case the promisor himself was not mistaken, being well 
aware that his real wife was still alive. But should the result have 
been any different if he had shared the plaintiff’s mistake? There 
are many cases where a man has mistakenly believed that his wife 
was dead, or that he has secured an effective divorce, and in this 
belief entered into a marriage that turned out to be bigamous. If 
the dictum cited above is correct, and it is respectfully submitted 
that it is, it applies in these cases also. Yet on the orthodox mis- 
take theory the contract to marry would be void, and with it would 
fall this implied warranty. 


OTHER cases oF MISTAKE AS TO SUBJECT-MATTER 


It the principles we have been advocating are correct there should 
be no difficulty in applying them to any other kind of mistake as to 
subject-matter. There are probably few such cases which do not 
fall into one or other of the categories already examined, but the 
most famous and controversial of all, Bell v. Lever Bros.,*® remains 


pene 2 Q.B. 429. 

t p. 440. Cf. Strongman (1945), Ltd. v. Sincock [1955] 2 Q.B. 525, in which 
an architect owner contracted with a builder for some work, and undertook 
that he would obtain the necessary licences. When these were not obtained 
(without the knowledge of the builder) it was clear that the work itself was 
ulegal, and that no action could be brought on the main contract. Nonetheless, 
the Court of Appeal held that the builder could sue on the ress Wwarran 
that the architect would get the licences. See also: Archbolds (Freightage 
Ltd. v. Spanglett, Ltd. [1961] 2 W.L.R. 170, especially the judgment of 
Devlin, L.J. which contains an interesting passage supporting our thesis. 

49 > 12093] A.O. 161. 
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to be briefly discussed. Again it is submitted that there were three 
basic possibilities: 

1. The literal contract providing for compensation for loss of 
office was to be applied as it stood, the interpretation being 
that the risk that the service agreement would turn out to be 
voidable was assumed by Lever Bros. 

2. A term was to be implied to the effect that Bell warranted 
that the service agreement was not voidable by reason of any 
default of his. 

8. A term was to be implied to the effect that Lever Bros.” 
obligation to pay compensation was inoperative on the facts 
as they actually were, namely, that the service agreement 
was voidable. 


The second or third of these possibilities would have led to a 
decision for Lever Bros., but in deciding that Bell was not liable to 
refund the compensation the House of Lords in effect adopted the 
first. The presumption that the literal contract was to be carried 
out had not been displaced, a powerful factor being that the future 
salary thought to be payable under the service agreement accounted 
for only a small proportion of the figure of £80,000 fixed as com- 
pensation. As Lord Blanesburgh pointed out,®° on the basis of 
salary to be lost the maximum figure in prospect for Bell was about 
£17,000 although even this was far in excess of the value to him of 
the service agreement on the footing that it was not voidable. He 
would have had to wait more than two years before getting this full 
sum in salary, and on termination of his employment was free to 
take other work at a comparable remuneration, so that his actual 
loss on the termination of his employment with Lever Bros. 
amounted to very little indeed. The real inducement for the pay- 
ment of compensation by Lever Bros. was “‘ the desire tangibly to 
recognise the exceptional services rendered to Niger by each appel- 
lant acknowledged in each letter and even now affirmed: still more 
perhaps to enlist their support of the amalgamation and to have 
their assistance in carrying it through in all its details to comple- 
tion: above all, to secure on May 1 following, the voluntary resig- 
nation by each appellant of all his offices, results of value, it may 
have been of infinite value, to.the prospects of a delicate negotiation 
in the success of which millions of pounds were involved.’ 51 


EQUITABLE REMEDIES 


Thus far our analysis of mistake as to subject-matter has been in 
terms of common law and statutory rules. We now suggest that 
there is no sufficient authority for saying that the basic rules as to 
the effect of such mistake are any different in equity. The difference 
in remedies should not be allowed to cause misconception on this. 


50 At pp. 180, 181. 
51 Per Lord Blanesburgh at p. 181. 
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Equity may set aside a contract where the common law would hold 
it void or inoperative, and in addition possesses such useful remedies 
as the power to rectify a written agreement and the power to make 
a declaration of legal rights. But the principles on which relief will 
be given or denied are, it is submitted, the same under both 
systems. Here it is necessary to refer to Solle v. Butcher." The 
facts were that L granted to T a seven years’ lease of a flat for £250 
per annum, both parties sharing the mistaken belief that the 
standard rent of £140 per annum had ceased to apply on the ground 
that alterations to the flat had changed its identity. If L had served 
on T a notice under the Rent Acts before executing the lease the 
standard rent would have risen to £250, but no such notice could be 
served during the currency of the lease. T, whose mistaken views 
had been relied on by L, now sued for a declaration that the 
standard rent was £140 and for the return of his excess rent pay- 
ments. The Court of Appeal (Jenkins L.J. dissenting) held that the 
lease should be set aside provided that L undertook, after serving 
the statutory notice that would then be open to him, to execute 
another lease on the same terms. The case is referred to here 
because of Denning L.J.’s novel suggestion, based on a reading of 
Cooper v. Phibbs,™ that a contract which is not void for mistake at 
law may be voidable for mistake in equity— 


“ The mistake there as to the title to the fishery did not 
render the tenancy agreement a nullity. If it had done, the 
contract would have been void at law from the beginning and 
equity would have had to follow the law. There would have 
been no contract to set aside and no terms to impose. The 
House of Lords, however, held that the mistake was only such 
as to make it voidable, or, in Lord Westbury’s words, ‘ liable 
to be set aside’ on such terms as the court thought fit to 
impose; and it was so set aside. 

& The principle so established by Cooper v. Phibbs has been 
Tepeatedly acted on: see, for instance, Earl Beauchamp v. 
Winn,™ and Huddersfield Banking Co., Ltd. v. Lister.” It is 
in no way impaired by Bell v. Lever Bros., Ltd. which was 
treated in the House of Lords as a case at law depending on 
whether the contract was a nullity or not. If it had been 
considered on equitable grounds, the result might have been 
different. In any case, the principle of Cooper v. Phibbs has 
been fully restored by Norwich Union Fire Insurance Society, 
Ltd. v. William H. Price, Ltd.” 5 


This reasoning has been severely criticised.5* We limit ourselves 


52 [1950] 1 K.B. 671. 

58 (1867) L.R. 2 H.L. 149. 

54 (1878) L.R. 6 H.L. 228, 294. 

85 [1895] 2 Ch. 278. 

se [1982] A.C. 161. 

51 [1984] A.C. 455, 462-468. 

58 Notably by Dr. Goodhart (1950) 66 L.Q.R. 169. 
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to the following comments on the points made in the above 
passage— 

l. We can find no suggestion in the judgments in Cooper v. 
Phibbs or any of the other cases referred to, that contracts 
not void at law would be set aside in equity on grounds of 
mistake. On the contrary such passages as bear on the point 
appear to carry the opposite implication.® 

2. ‘* Setting aside ”?” a contract often amounts to no more than 
declaring its ineffectiveness at law and making available 
equitable remedies. There is ample precedent for “‘ setting 
aside ”? contracts that are totally void.®° 

8. The terms imposed by the Court in Cooper v. Phibbs related 
to existing rights“! which could in any case have been 
enforced independently. 

4. In Bell v. Lever Bros. the claim was for the equitable remedy 
of rescission, which was in fact granted by the Court of 
Appeal and disallowed by the House of Lords. It is difficult 
to see therefore how the House of Lords can be said not to 
have considered the case on equitable grounds.®* 

5. Norwich Union Fire Insurance, Lid. v. William H. Price, 
Ltd. was decided under the common law rule relating to the 
recovery of money paid under a mistake of fact. The only 
reference to Cooper v. Phibbs in the opinion of the Judicial 
Committee of the Privy Council was the following, which was 


59 e.g., lundley L.J. in Huddersfield Banking Co., Ltd. v. Laster at p. 281: 
“ But I take it that an agreement founded upon a common mistake, which 
mistgke is impliedly treated as a consideration which must exist in order to 
bring the agreement into operation, can be set aside, formally if necessary, or 
treated as set aside and as invalid without any process or proceedings to do go. 
In point of law, the moment you have got rid of the consent order, it is quite 
plain that an action would lie at law. ... On the same prinaple, there are 
cases in equity, of which Bingham v. Bingham [1 Ves.Sen. 126] may be 
referred to as a leading example.... " 

60 Holbrook v. Sharpey, 19 Ves.Jun. 181; Hayward v. Dimsdale, 17 Ves.Jun. 
111; Peake v. Highfield, 1 Russ. 559; Bishop of Winchester v. Fournter, 2 
Ves.Sen. 445; Bromley v. Holland Tyrrell and Oakden, 7 Ves.Jun. 8; Jervis v. 
White, 7 Ves.Jun. 418; Wynne v. Callender, 1 Russ. 298; Kemp v. Pryor, T 
Ves.Jun. 287, at p. 249; Re Cork and Tougkat Ry., L.R. 4 Ch.App. 748 at p. 
762. The pendtals was neatly epitomised by Lord Selborne L.C. m Hoare v. 
Bembridge, L.R. 8 Ch.App. 22 at p. 27, in comparing the position of a party 
seeking to have a contract set aside with that of his opponent: ‘‘ But what the 
one claims as his right in equity would constitute his defence at law; what the 
other claims as his right at law would constitute his defence in equity.” 

61 i.e., & trustee's lien for money spent on the trust property and an occupation 
rent for a cottage and land which the lessor was entitled to let. 

62 Cf. Lord Blanesburgh: ‘‘ Finally the claim made by the heads of claim is for 
rescission of the agreements of settlement, relief properly consequent upon a 
case of voidability either for fraud or unilateral mistake induced by fraud. But 
if the allegation, even alternative, was that the agreements were entered into 
under mutual mistake of fact, then these agreements were not voidable but void 
ab initio... '’ (at p. 190); ‘‘ Speaking only for myself I feel relieved to take 
a view of equity and procedure which shields the appellants from [having to 
repay] ” (at p. 200). All the other judgments referred to the position in 
equity: Lord Warrington of Clyde, agreed to by Viscount Hailsham, at p. 206 
(expressly stating the principle to be the same m law and equity); Lord Atkin 
at pp. 219-221; Lord Thankerton at p. 288. 
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immediately preceded by a discussion of the common law 
rules— : 


“ The mistake [sc. in the instant case] was as vital as 

that in Cooper v. Phibbs in respect of which Lord West- 

bury used these words: ‘If parties contract under a 

mutual mistake and misapprehension as to their relative 

and respective rights, the result is, that that agreement 

is liable to be set aside as having proceeded upon a com- 

mon mistake.? At common law such a contract (or 

simulacrum of a contract) is more correctly described as 

void, there being in truth no intention to contract. Their 

Lordships find nothing tending to contradict or overrule 

these established principles in Bell v. Lever Bros., Lid.” 

It is respectfully submitted therefore that if, as Denning L.J. 

held, the mistake in Solle v. Butcher was not operative at common 

law ĉ3 there was no jurisdiction to set aside the lease in equity. In 

the particular circumstances of the case this would no doubt have 

been a hard decision, but the injustice should be laid at the door of 

the Rent Acts, and not at the refusal of the common law to hold 

the contract void or inoperative for mistake. We have already 

suggested that it is wrong to treat mistake in isolation from 

questions of express and implied terms, misrepresentation and 

illegality. So also where a statute provides, as do the Rent Acts, 

that it is to apply “‘ notwithstanding any agreement to the contrary °” 

the conclusion follows that once the rules of offer and acceptance 

have been complied with, the resulting contract must be governed 

by the statute. The relevant statutory provisions are evaded by 

setting a contract aside for mistake in such a case just as° much 

as they would be by the application of the doctrine of estoppel— 

which all three judges in the court agreed could not be done.™ 

Similarly the rules relating to the rescission of executed leases, or of 

executed contracts for the sale of goods, as well as the rules restrict- 

ing a buyer’s right of rejection of goods, are in some ways unsatis- 

factory, but if the courts decline to modify these rules, or if it is 

not open to them to do so, it is submitted that it would be wrong to 

sanction their evasion by indirect means, and that the matter 

should be regarded as one for Parliament alone, as implied by Lord 
Evershed M.R. in Leaf v. International Galleries.© 


CONCLUSIONS 


Having rejected the theory that mistake as to subject-matter has 
ipso facto a solvent effect on contractual obligations and should 
therefore be treated as a separate category in the law of contract, 


68 It is not clear from the judgment of Bucknill L.J. whether he shared this view 
or not. Jenkins L.J. of course did share it, but yet dissented from the 
majority decision. . 

64 Following Welch v. Nagy [1949] 2 All E.R. 888. 

65 [1950] 2 K.B. 86 at p. 95. 
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we are faced with the question of whether any rules can be formu- 
lated which embody the principles adopted by the courts when 
confronted with cases of such mistake in the context of a general 
contractual situation. To attempt to resolve this question now 
would be beyond our present scope, although we hope to return to 
it on a later occasion. Meanwhile we content ourselves with the 
following concluding remarks. 

Mistake as to subject-matter is another name for a lack of know- 
ledge, or for partial or incorrect knowledge, of certain relevant facts 
existing at the time the contract was made. In this sense it may be 
a factor to be considered by the court in deciding whether the 
presumption that the literal contract is to be applied has been 
displaced, or in other words a factor to be considered in arriving at 
the total contract. However it will have no automatic effect, and 
must be looked at along with such other factors as: indications that 
the parties were aware that their knowledge might be incomplete; 
negligence by the party who was in a position to discover the true 
facts; the usual course of dealings between the parties as to 
acceptance of the risk in question; trade customs and practices; 
intention by one party to deceive the other; degree of likelihood 
that the facts would not be as supposed; extent to which the 
mistaken party relied on the skill and judgment of the other. 

Furthermore, mistake in this sense may be relevant in assessing 
the legal effect of a representation. Its presence or absence or 
degree, in the mind of the representor, may assist the court in 
deciding whether or not the representation is a term of the contract, 
and wall certainly be relevant in deciding whether the representa- 
tion is innocent or fraudulent. In the same way the state of 
mind of the representee must be looked at to see whether the 
misrepresentation was operative so as to confer on him the remedy 
of rescission (and, where fraud exists, of damages) or to negative 
an express term of the contract. 

Again, the existence of such a mistake may influence the court 
in granting a remedy to a person who has entered into an illegal 
contract. It may affect the measure of damages for breach of 
contract or the court’s discretion in awarding equitable remedies. 
It is one among the factors that may be relevant in a wide variety 
of contractual situations, and should accordingly be treated as such. 


P. S. Atryan.* 
F. A. R. Bennion.t 


'* Of the Inner Temple, Barrister-at-Law. 
+ Of the Middle Temple, Barriséer-at-Law. 


THE CHARITIES ACT, 1960 


Tue Charities Act, 1960, which has already been the subject of an 
excellent summary in a leading textbook on equity,* and of a 
critical and exhaustive survey in The Conveyancer,’ has repealed 
either in whole or in part twenty-eight statutes * as being obsolete, 
made consequential amendments in eighteen * and superseded forty- 
seven. In addition, the abolition of the law of mortmain has 
resulted in the total or partial repeal of no fewer than ninety-five.’ 
The ‘ jungle ” 8 of statute law has therefore been cleared, but the 
“ undergrowth ” 8 of judicial decisions still remains (save in so far 
as it has been affected by the extension of the cy-prés doctrine ° and 
the abolition of the law of mortmain +°). 

Apart from achieving a thorough consolidation of such of the 
statute law as it retains, the Act makes a number of important 
changes. There are, however, two major omissions. 


Mazor OMISSIONS 
1. Definition 


First is the omission of a definition 1 of charity. The Nathan Com- 
mittee had recommended 1? that (i) the definition of charity by 
reference to the Preamble to the Charitable Uses Act, 1601, ghould. 
be repealed, and (ii) in its stead there should be put on the Statute 
Book a “ definition ” based on Lord Macnaghten’s classification in 


1 gs. 1 and Sched. I (constitution of the Charity Commissioners), s. 88 and Part 
IL of Sched. VII (repeal of the law of mortmain) and s. 47 (powers of Parha- 
ment of Northern Ireland) came into force on July 29, 1960, when the Bull 
received the Royal Assent. The remainder of the Act- came into force on 
January 1, 1961 (see s. 49 (8) ). 

2 Snell's Principles of Equity, 25th ed., pp. 151-161. 

Spencer G. Maurice, ‘‘ The Charities Act, 1960 ' (1960) 24 Conv.(N.8.) pp. 

8 i 


o 


a 


s. 89 and Sched. V. 

5 s. 48 (1) and Sched. VI. 

6s. 48 (2) and Part I of Sched. VO. In addition two Church Assembly 
Measures and six Orders ın Council were thereby repealed. 

7 gs. 88, 48 (2) and Part II of Sched. VII. In addition eleven Church Assembly 
Measures were thereby repealed. 

8 So described by Prof. G. W. Keeton “ Some Problems in the Reform of the 
Law of Charities "° (1960) 18 Current Legal Problems at p. 22. 

9 ga. 18 and 14; post. 

10 Doubts of this being achieved were expressed by Prof. Keeton, loc. cit. at p. 
85. 


11 For a discussion of the problems involved see J. W. Brunyate, ‘' The Legal 
Definition of Charity ” (i945) 61 L.Q.R. 262; G. W. Keeton, ‘‘ The Charty 
Muddle’’ (1949) 2 Current Legal Problems 102; the Nathan Report on 
Charitable Trusts (Cmd. 8710) 1952, Chap. 3. 

12 Loo. cit. para. 140. 
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Pemsel’s case, but preserving the case law as it stood. The Act 
clearly gives effect to (i) by repealing the whole of the Mortmain 
and Charitable Uses Act, 1888, and destroying with it the preamble 
to the Act of 1601 which had hitherto been preserved only by 
section 18 (2) of the Act of 1888. Presumably the Act also intends 
to give effect to (ii) by providing in section 88 (4) 3% that “ any 
reference in any enactment or document to a charity within the 
Meaning, purview and interpretation of the Charitable Uses Act, 
1601, or of the preamble to it, shall be construed as a reference to a 
charity within the meaning which the word bears as a legal term 
according to the law of England and Wales.” 

The meaning of this subsection is not immediately apparent. 
Two difficulties come to mind: 


{a) Need the reference in the relevant enactment or document to a 
charity expressly specify that the charity was within the mean- 
ing, purview and interpretation of the Act of 1601, or would a 
reference to charity simpliciter impliedly attract the operation 
of the subsection? In short, does the subsection provide for the 
interpretation of a gift in favour of “ a charity within the mean- 
ing of the Act of 1601 ” as well as a gift in favour of “ charity ” 
simpliciter; or does it provide for the former case only? Since 
the restriction of the subsection to the former case would 
deprive it of much of its useful meaning, it is submitted that a 
likely interpretation would be as follows: ‘‘ Any reference in 
any enactment or document to a charity which before the pass- 
in’ of this Act would have been held to come within the mean- 
ing, purview and interpretation of the Charitable Uses Act, 
1601, or of the preamble to it, shall hereafter be construed as a 
reference to a charity within the meaning which the word bears 
as a legal term according to the law of England and Wales, 
regard being had to the repeal of the aforesaid preamble by 
subsection one of this section.” 

(b) But it is precisely when regard is had to the repeal of the 
preamble that difficulty occurs concerning the legal meaning of 
charity. Hitherto one could say with confidence that, in order 


18 No other section in the Act helps with regard to the problem of definition. 
S. 45 (1) defines charity as meaning ‘‘ any institution, corporate or not, which 
18 established for charitable purposes and is subject to the control of the High 
Court in the exercise of the court's jurisdiction with respect to charities.” 
8. 46 defines ‘‘ institution '’ as including ‘‘ any trust or undertaking.” The 
requirement that the institution must be subject to the control of the High 
Court’s jurisdiction with respect to charities excludes from the Act civil 
corporations in respect of their corporate property, though not, of course, such 
corporations in respect of property of which they are trustees for charitable 
purposes. S. 45 (2) (a) expressly excludes ecclesiastical corporations in respect 
of corporate property held for exclusively ecclesiastical purposes. §. 46 simply 
defines ‘‘ charitable purposes '’ as ‘‘ purposes which are exclusively charitable 
according to the law of England and Wales.” 
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to be charitable, a trust must have possessed two character- 
istics *: (i) an element of benefit to the community, trusts for 
the relief of poverty being regarded as exempt from, or as easily 
satisfying, this requirement; and (ii) a purpose which came 
within either the express terms or the “‘ spirit and intendment ”’ 
of the preamble to the Act of 1601, or within the terms of the 
Recreational Charities Act, 1958. In short it was the preamble 
which provided the “ index or chart ” of charitable purposes to 
which from time to time judicial decisions added glosses that 
were as often as not restrictive.° What then is the effect of the 
repeal of the preamble? Is the legal meaning of charity now to 
be ascertained solely from the reported cases from which all 
references to, and all reasoning based on the existence of, the 
preamble are to be expunged? There are obvious difficulties 
in reading the cases in this way; but any other interpretation 
would render the repeal of the preamble pointless. It would be 
a case of throwing the preamble out of the front door by section 
88 (1) and letting it in at the back by section 88 (4). The likely 
interpretation, therefore, is that the subsection was intended to 
provide a new ‘“‘ index or chart ” of charitable purposes. This 
is to be found neither in the express terms nor in the spirit and 
intendment of the preamble, but in the existing list of purposes 
already judicially decided to be charitable. Henceforth we are 
absolved from the necessity of considering the reasoning on 
which the cases were decided and are confined to the actual 
results of the decisions. If this is the intention, it is generally to 
be welcomed,?* but it is regretted that it was not expressed with 
greater elegance and less obscurity. 


One other matter of definition calls for comment. It was 


suggested to the Nathan Committee *’ that, as the law then stood, 
it was not wholly clear that the relief of sickness or of the infirmities 
of age was a charitable object, unless the condition requiring relief 
was accompanied by poverty. The Committee, basing itself on Re 
Glynn’s Will Trusts, Re Bradbury ™® and Re Hillier, believed 
these doubts to be unfounded. Since, however, none of these cases 
went on appeal, the matter may still be regarded as open. Would 


14 In this connection Lord Macnaghten's classification of charity ın Pemsel’s 


15 


16 
18 
20 


case was not very helpful. His first three classes—poverty, education and 
religion—came within the express terms of the preamble, while his fourth and 
residual class was misleading in so far as it suggested for a time that 
compliance with the requirement of public benefit would by itself be sufficient 
to make a trust charitable notwithstanding the absence of a purpose within the 
spirit and intendment of the preamble. This misleading impression was not 
finally corrected until the decision of the House of Lords in Williams’ Trustees 
v. I. R. C. [1947] A.O. 447, where the true doctrine is laid down. 

Bes 6.g., Re Schal’s W.T. [1988] 1 W.L.R. 1248; Re Cole [1958] 3 W.L.R. 


Subject to the Cea in note 15, supra. 17 Loc. cit., para. 128. 
(1950) 66 T.L.R. (Pt. 2) 610. 19 [1951] 1 T.L.R. 180. 
[1944] 1 All B.R. 480; see also Re Robinson [1961] Ch. 198; Re Lewis [1955] 
Ch. 104. 
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not a section declaring the law one way or the other, have been 
helpful to prevent possible further litigation? A similar comment 
applies to the doubts, also considered by the Committee to be 
unfounded, about whether ‘“‘ scientific research ’’ fell within 
“ advancement of education.” The Committee thought * that it 
did, at any rate where the gifts in question were to learned societies 
and institutions. Harman J. has since held ** that ‘‘ research ” 
does not, at any rate where the gift is not to a learned society or 
institution. Was there not enough uncertainty here to merit the 
attention of the legislature ? 


2. Power to invest in purchase of land 


The second major omission from the Act is the power of charity 
trustees to invest in the purchase of land. The Nathan Committee 
had recommended * that ‘‘ the acquisition by charitable trusts of 
freeholds and long leaseholds should be expressly authorised for 
both investment and functional purposes.” Yet neither the present 
Act nor the Trustees Investments Bill contains a power for trustees, 
of charity or otherwise, to purchase land as distinct from a power to 
invest on a mortgage or other security of land. Power to purchase 
land may, however, be conferred by the Charity Commissioners 
upon charity trustees ** either generally or in respect of a particular 
transaction, unless either a statute (with certain exceptions) or the 
trusts of the charity expressly prohibit it.** It had previously been 
the practice of the Charity Commissioners to authorise the purchase 
of land under section 15 of the Charitable Trusts Act, 1860, if they 
were satisfied of benefit to the trust. The Nathan Committee had 
no criticism to make of this practice, but nevertheless recommended 
that charity trustees should be freed from the necessity of seeking 
the Commissioner’s consent to the purchase of land. 


Mason REFORMS 


The major changes introduced by the Act concern the following: 
(1) the reorganisation of the central authorities; (2) the establish- 
ment of a central register of charities, the conferment of power upon 


21 Loc. ot., para. 128; basing itself on Re Macduff [1896] 2 Ch. 451; Re Bland- 
Sutton, ‘decd. [1961] 1 All E R. 404, sub nom. in the House of Lords Royal 
Caltege of Surgeons in England v. National Provincial Bank, Ltd. [1952] 

681. 


22 Re Shaw [1957] 1 W.L.R. 720, also basing himself on Re Macduff; of. s. 69 
of the War Damage Act, 1948, "which regarded land held for the advancement 
inter alia of research as ‘being held for chantable purposes. 

28 Loc. cit., paras. 204, 298. 

24 Defined in s. 46 as “' the persons having the general contro] and management of 
the administration of a charity." It seems that ‘ managers "' and ‘‘ persons 
in control] ” are included whether or not they are trustees in a technica! sense. 

25 s. 28, which covers any action proposed or contemplated in the administration 
of a chanty which is expedient in the interests of the chanty, including 
authority for a chanty to use common premises, or employ a common staff, or 
otherwise combine for any purpose of administration, with any other charity. 
It need hardly be said that resort to s. 28 1s unnecessary if the trusts of the 
charity expressly confer power to purchase land. 
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local authorities to maintain an index of “ local charities,” 7* and 
the creation of a basis for voluntary co-operation between charities 
and local authorities 27; (8) the extension of the cy-prés doctrine 
and the application of the scheme-making power to charities 
governed by Royal Charter or by certain statutes; (4) the improve- 
ment of machinery for the guidance and supervision of charities by 
the court and the central authorities; (5) the enactment of clear 
provisions restricting dealings with charity property; (6) the repeal 
of the law of mortmain; and (7) the addition of a class of eacepted 
charities to the already existing class of exempt charities. 


1. The reorganisation of the central authorities 


The two central authorities exercising jurisdiction over charities 
continue to be the Charity Commissioners ** and the Minister of 
Education.”* 


The Charity Commissioners 

Provision is now made for the appointment of lay Commis- 
sioners. The number of Commissioners will normally be three, of 
whom at least two must be barristers or solicitors; but a maximum 
of two additional Commissioners may be appointed with the 
approval of the Treasury. Future *° appointments will be made by 
the Home Secretary and not by the Queen. Subject to a saving 
clause in respect of existing office-holders, the Commissioners are 
deemed for all purposes to be in the civil service of the Crown. 

The office of Parliamentary Charity Commissioner disappears: 
in his place the Home Secretary will answer questions in Parliament 
concerning the Charity Commission. At the same time, it appears 
that the Commissioners are free from the control of the Home Secre- 
tary both in respect of their judicial functions, from whose exercise 
appeal lies to the High Court, and their administrative work.” 
Section 1 (8) and (4) expressly gives to the Commissioners the 
independent function of promoting the effective use of charitable 
resources by encouraging the development of better methods of 
administration, by giving charity trustees information or advice on 
any matter affecting the charity and by investigating and checking 
abuses; and requires them so to act è? in the case of any charity 


28 Defined by s. 45 as meaning ‘‘in relation to any area, a charity established for 
purposes which sre by their nature or by the trusts of the charity directed 
wholly or mainly to the benefit of that area or of part of it.” 

27 Bee especially ss. 11 and 12. 

28 g, 1 and Sched. 1. 39 5, 2. 

30 Existing office-holders are entitled to continue in office as if the Act had not 
been passed: Sched. I, para. 1 (6). 

81 By contrast, the Minister of Education appears to be directly responsible to 
Parliament where he acts in relation to charities whose p es bring them 
within his jurisdiction. There is no Educational Charities Commission inter- 
posed between him and the trustees of educational charities: s. 2 (5). 

82 The ee themselves cannot act in the administration of a charity: 
s. 1 (4). 
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(unless it is a matter of altering its purposes) as best to promote 
and make effective the work of the charity in meeting the needs 
designated by its trusts. The ultimate responsibility of the Com- 
missioners to Parliament is secured by the requirement that they 
must make an annual report on their work to the Home Secretary, 
and he must lay a copy of the report before each House. 


The Minister of Education 


Hitherto the jurisdictions of the Commissioners and the Minister 
have been mutually exclusive. Section 2 now makes them con- 
current except that (i) subsection (4) of that section requires the 
Minister to continue to discharge the functions conferred by the 
Endowed Schools Act, 1869, and subsequent Acts on the Commis- 
sioners established by that Act, and (ii) subsection (2) envisages a 
division of jurisdiction being made by Order in Council. Failing an 
Order the subsection requires the Minister to act in relation to 
charities whose purposes are wholly or mainly of concern to him in 
connection with his general functions relating to education, and the 
Commissioners to act in other cases. Difficulties arising from doubts 
as to where jurisdiction lies are to some extent reduced by sub- 
section (8) which, while requiring applicants to make requisite 
applications and give requisite notices to the appropriate authority, 
nevertheless validates the consequences of an approach to the wrong 
authority. The difficulties may be expected to be minimal if there 
is close liaison between the Commissioners and the Ministry. 


The Official Custodian for Charities 


An important organ of the Commissioners will be the “ Official 
Custodian for Charities,” ** who replaces the Official Trustee of 
Charity Lands and the Official Trustees of Charitable Funds. 
Section 16 empowers the court, and section 18 the Commissioners,®* 
to vest any property held in trust for charity in the Official 
Custodian. Personal property, including real security but no other 
interest in land, which is held on trust for charity or is the subject 
of a bequest to charity, may be vested in the Official Custodian 
with his agreement and without an Order. The court may discharge 
the Official Custodian from his trusteeship and make consequential 
vesting orders. Persons acting in conformity with an order of the 
court are protected from liability in respect of any loss occasioned 
by their so acting. No vesting of any property in pursuance of the 


33 g, 3; by s. 48 (6) all property vested in his predecessors now vests in the 
Official Oustodian and all references to his predecessors now have effect as 
references to him. The Official Custodian is a corporation sole with an offal 
seal (s. 8 (1)); is subject to the directions of the Commissioners (s. 8 (8)); 18 
not liable for loss of trust property vested in him except in cases of wilful 
neglect or default (s. 8 (5)); and must keep accounts which must be examined 
by the Comptroller and Auditor General (s. 8 (6) and (7)). 

% Subject to certain limitations: post. 


a” 
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section is to operate as a breach of a covenant against alienation or 
give rise to a forfeiture. 

Section 17 emphasises the nature of the Official Custodian’s 
functions. He may be made, by order of the court or with his 
agreement, the repository of title to property and of the documents 
of title ®° thereto; but powers of management are reserved for the 
charity trustees 3° who can, in relation to land vested in the Official 
Custodian, execute assurances in his name and on his behalf for 
carrying out transactions authorised by the court or the Commis- 
sioners or for granting leases for terms of up to twenty-two years 
without a fine, or for accepting the surrender of leases. Again, in 
relation to such land, it is the charity trustees who have power to 
make obligations entered into by them binding on the land as if it 
were vested in them. 

The Minister of Education has no functions in relation to the 
Official Custodian,®’ nor, generally speaking, can he vest property 
in him. Exceptionally, he may do so (i) where as a result of 
misconduct or mismanagement in the administration of a charity 
under his jurisdiction, the property of the charity requires protec- 
tion,2® or (ii) where a common investment fund has been 
established.®* 


2. The central register and local indices 
The central register 


Section 4 (1) makes it the duty of the Commissioners *° to 
establish and maintain a register of charities, in which such partic- 
ulars must be entered as the Commissioners may from time to time 
determine. Exempt “t and excepted * charities are not required to 
be registered, but may be registered at their own request. If regi- 
stered, they may at any time, and must at their own request, be 
removed from the register. The same applies ** to any charity if it 
does not have (i) any permanent endowment **; or (ii) any income 
from property amounting to more than £15 a year,** or (iii) the use 


25 He may permit these to be in the possession of the charity trustees without 
incurring personal liability: s. 17 (6). 
38 Except in the case of common investment funds: s. 22 (6), post. 
87 g. 8 (8). 
38 g. 20 (1) (ii), (11). 
39 s. 22 (6), (12). 
40 g. 4 (10) envisages that part of the register may be maintained by the Minister 
of Education. 
41 gB. 4 (4) a, and (b). 
42 5, 4 (4) (o). In addition no charity is required to be registered in respect of 
any registered place of worship: s. 4 (4) and (9). 
Subject to s. (9) (which deals with common investment funds) a charity is 
deemed to have a permanent endowment unless all pro held for the 
urposes of the charity may be expended for those purposes without distinction 
tween capital and income, and permanent endowment means property held 
subject to a restriction on its being so expended: ss. 45 (8) and 46. 
44 To be ascertained by reference'to the gross revenues of the charity, without 
bringing into account the yearly value of any land occupied by the charity 
apart from the pecuniary income (if any) received from that land. 
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and occupation of any land. It is the duty of the charity trustees 
of any registrable charity to apply for registration; to supply copies 
of its trusts (or, if they are not set out in any extant document, 
particulars of them), and any other documents or information which 
may be prescribed; and to notify the Commissioners if their charity 
ceases to exist or if there is any change in its trusts.° But no 
person is required to supply the Commissioners with copies of 
schemes for the administration of a charity made otherwise than by 
the court, or of any document or copy already in the possession of 
the Commissioners or the Minister.** The register, together with 
copies (or particulars) of the trusts of any registered charity and 
copies of schemes for the administration of a charity, which are 
already in the possession of the Commissioners, will be open to 
public inspection at all reasonable times.‘? Registration of new 
charities must be effected as soon as they take effect, of existing 
charities at dates to be prescribed.*® Save for purposes of rectifica- 
tion the entry on the register is conclusive proof of the charitable 
nature of the institution.‘® Any affected person may object *° to 
such entry and there is a right of appeal from the Commissioners’ 
decision to the High Court at the suit of the Attorney-General, the 
real or alleged trustees or the affected person.® Pending the deci- 
sion on appeal the entry is shown as in suspense and no presump- 
tion arises during this time." The Commissioners may reconsider 
any question affecting registration or removal in the light of 
changed circumstances or subsequent judicial decisions.” Further- 
more, it is the duty of the Commissioners to remove from the regi- 
ster any institution which no longer appears to them to be a charity, 


or which ceases to exist or which does not operate.* 

45 s. 4 (5) and (6). 

40 g, 4 (8). 

47 B. 4 (T) and (8): copies or extracts are obtainable at reasonable fees: s. 9 (2). 

48 g, 4 (10). By the Charities (Registration) (Commencement No. 1) Order, 1961, 
June 22, 1981, has been prescribed as the date of registration of charities ın 
sar haem and Surrey, including Croydon. 

49 g, Ji 

50 s, 6 (2). Regulations will lay down the procedures for objections and applica- 
tions. The Commissioners of Inland Revenue, next-of-kin and residuary 
legatees are obviously persons affected by registration or non-registration. So 
are members of the public: presumably, the regulations will enable frivolous 
applications to be summarily disposed of. Mr. Spencer Maurice, loc. cit. at E 
403, considers that no time hmit was laid down, because a hmit would be 
inappropriate. Qtuaere, however, whether the limitation provisions of the 
Income Tax Act, 1052 (unhelpful as they are to the taxpayer), and of the 
Limitation Act, 1039, do not apply. Mr. Maurice's example is not apt. He 
uts the case of a testamentary gift to chanty where there is a long mterval 
Petweon the making of the will and the death of the testator. He then 
supposes that the gift was registered from the date of the making of the will. 
But, surely, registration cannot take place until the death of the testator: 
from that date the Limitation Act provisions apply to residuary legatees and 
next-of-lin. 


8 
52 g, 

53 g. B (5). 
B 
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In order to facilitate decisions as to whether an institution ought 
to be treated as established for charitable purposes the Commis- 
sioners may exchange information as to the purposes of the institu- 
tion with the Commissioners of Inland Revenue and other 
government departments and local authorities. A similar exchange 
is permitted with regard to information concerning the names and 
addresses of institutions which have for any purpose been treated as 
established for charitable purposes.®* Useful though this provision 
is, it is unlikely to resolve the still considerable difficulties inherent 
in determining when an institution is established for charitable 
purposes. Exchange of information may lead to quicker recognition 
of the difficulties, but it does not make their solution any easier. 
Hence, the number of cases, in which resort to the court is neces- 
sary, is unlikely to diminish: the only difference made by the Act is 
that objection to the entry of an institution in, or application for 
its removal from, the register must be made to the Commissioners 
before an appeal will lie to the court.®* 


Local indices 


Whereas the maintenance of the central register is mandatory, 
the establishment of an index of local charities is permissive.*’ The 
power is available to county and borough councils, but not to 
urban district councils until adopted by resolution of the council.*° 
A council may delegate the maintenance of a local index to any 
voluntary organisation; a county council may delegate either to the 
council of any county district in the county or to the divisional 
executive (within the meaning of Part III of the First Scheflule to 
the Education Act, 1944) for any part of the county.® A joint 
board discharging any of a council’s functions has the same power 
as a council with regard to local charities in the council’s area 
which are established for purposes similar or complementary to any 
services provided by the board.™ 

It may be assumed that a local index will be little more than a 
duplicate of the relevant entries in the central register. Neverthe- 
less, it will provide useful and, in some cases, vital information, 
particularly where a council desires to exercise its power to initiate 
and carry out reviews of local charities or to co-ordinate its activi- 
ties and those of any charity providing similar services.*? 


55 s, 9 (1). 

36 For a more optimistic view, see Spencer G. Maurice, loc. cit. at p. 401. 

57 s. 10 (1). 

58 Including boroughs included in a rural district, metropolitan boroughs in 
London and the common council of the City of London. 

59 g. 10 (6): copies of the resolution must be sent to the Commissioners, the 
Minister of Éducation, and the county council in which the urban district is 
situated. 

60 g. 10 (4). 

#1 s. 10 (5). 

#2 Under ss. 11 and 12. 
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8. The extension of the cy-prés doctrine and the application of the 
scheme-making power to charities governed by Royal Charter or 
by certain statutes 

The cy-prés doctrine 


Hitherto, the application of the cy-prés doctrine necessitated 
compliance with two requirements: first, the trusts must have been, 
or have become, impossible or impracticable; and secondly, in 
many, but not all, cases, the donor must have manifested a general 
charitable intention. 

The first requirement was reasonably easy to satisfy, for trusts 
would be held ‘* impossible ” or “ impracticable ” if their perform- 
ance was “ highly undesirable.” °° On the other hand, there had 
to be at least a technical impossibility: it was not sufficient that the 
performance of the trust in some other way would be more beneficial 
to the community so long as it remained possible to perform it in 
the way specified by the donor. 

The existence of a general charitable intention depended on the 
construction of the instrument of gift, if any, or otherwise on the 
effect of the evidence. A gift to a charitable institution that had 
never existed raised a presumption of general charitable intention. 
The failure of a condition attached to a charitable gift pointed to a 
particular charitable intent °*; but the absence of any condition at 
all was no indication one way or the other.®’ The inclusion of the 
gift among other gifts to charities pointed to a general charitable 
intention, as did the source of the gift in several small anonymous 
donations, at any rate in cases of supervening,” as distinct from 
initial,” impossibility. Indeed, in cases of supervening impossi- 
bility, a general charitable intention appears not to have been 
required, or if it was, it was readily construed to exist." Nor was 
it required where there was a gift to a charity by a particular name 
or description and, at the time when the gift took effect, the charity 
had changed its name or been otherwise altered under a scheme. 
Tn such a case the gift took effect as a gift to the charity under its 
new name.”? Again the question of general charitable intention was 
irrelevant if the institution ceased to exist after a legacy had vested 
in it. In such cases the legacy, together with the other property of 


8% Re Dominion Students’ Hall Trust [1047] Ch. 188. 

64 Re Weir Hospital [1910] 2 Ch. 124. 

65 Re Harwood [1936] Oh. 285; presumption rebutted when the will also included 
a residuary gift to charity: Re Goldschmidt [1957] 1 W.L.R. 524. 

86 Re Wilson [1918] 1 Oh. 814. 

e7 Re Good's Will Trusts [1950] 2 All E.R. 658. 

68 Re Know [1987] Ch. 109. 

89 Re North Devon £ West Somerset Relief Fund Trusts [1953] 1 W.L.R. 1260. 

70 Re Ulverston ¢ District New Hospital Building Trusts [1966] Ch. 622. 

11 Re Wright [1954] Ch. 847. 

12 Re Paraker [1912] 2 Ch. 488; Re Lucas [1048] Ch. 424; Re Hutchinson’s Will 
Trusts [1958] Ch. 389; Re Bagshaw [1964] 1 All E.R. 227; of. Re Rymer 
[1895] 1 Ch. 19, where the institution simply ceased to exist during the 
testator’s lifetime. 


Vor. 24 17 
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the institution, passed to the Crown, which would, of its clemency, 
allow the legacy to be applied cy-près." 

Sections 18 and 14 of the Act modify both of the above require- 
ments. Section 18 (1) consolidates and, to some extent, extends 
the circumstances in which the original purposes of a trust may be 
said to be, or to have become, impossible or impracticable. These 
circumstances now are: 


(a) where the original purposes, in whole or in part: 
(i) have been as far as may be fulfilled, or 
(ii) cannot be carried out, or not according to the directions 

given and to the spirit of the gift "°; or 

(b) where the original purposes provide a use for part only of 
the property available by virtue of the gift "°; or 

(c) where the property available by virtue of the gift and other 
property applicable for similar purposes can be more effec- 
tively used in conjunction, and to that end can suitably, 
regard being had to the spirit of the gift, be made applicable 
to common purposes "7; or 

(d) where the original purposes were laid down by reference to 
an area which then was but has since ceased to be a unit for 
some other purpose, or by reference to a class of persons or 
to an area which has for any reason since ceased to be 
suitable, regard being had to the spirit of the gift, or to be 
practical in administering the gift 7°; or 

(e) where the original purposes, in whole or in part, have since 
they were laid down— A 

(i) been adequately provided for by other means; or 
(ii) ceased, as being useless or harmful to the community, 
or for other reasons, to be in law charitable "°; or 


18 Re Slevin [1891] 2 Ch. 286; Re Moon's Will Trusts [1948] 1 All E.R. 3800, 
where the gift to the institution was to take effect after a life interest, during 
which the inatitution was discontinued. 

74 This is already covered by existing case-law. 

15 Apart from the phrase ‘' the spirit of the gift” this is also already covered. 

16 Also already covered. 

TT Apart from “ spirit of the gift '’ already covered, at least in cases of identical 
purposes: Re Pavey [1941] 8 All H.R. 284. In that case, however, the court 
exercised jurisdiction under s. 57 of the Trustee Act, 1925: under s. 18 of the 
present Act jurisdiction is conferred on the Commissioners and the Minister as 
well as the court. 

78 The first limb is perhaps covered by ‘‘impracticability '’; the second is an 
extension, quite apart from the introduction of the concept “ spirit of the 
gift’; ‘‘ unsuitability’ by itself was never an occasion for applying the 

-près doctrine: Re Weir Hospital [1910] 2 Ch. 124. Without prejudice to 
thi paragraph s. 18 (4) empowers the court, where the purposes for which the 
roperty is held are laid down by reference to certain areas mentioned in 

ed. II to the Act, to provide for enlarging the area to any area also 
specified in that Schedule. The third limb is dificult to construe 
grammatically. 

1» This is probably covered by existing law and is meant to give effect to Lord 
Simonds’ opinion in National Anti-Vicisection Society v. .R.C. [1048] A.C. 
81 at 64, 65: ‘If, by a change in social habits and needs, or, it may be, by 


=» 
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(iii) ceased in any other way to provide a suitable and 
effective method of using the property available by 
virtue of the gift, regard being had to the spirit of the 
gift.®° 

The net gain appears to be rather small, though the tidying-up 
is to be welcomed. On the other hand, the introduction of the 
phrase “ spirit of the gift ’? without any indication as to where this 
is to be found may prove to be troublesome. The adoption of the 
phrase was recommended by the Nathan Committee "=! who bor- 
rowed it from section 116 of the Education (Scotland) Act, 1946, 
where it appears as “ the spirit of the intention of the founders as 
embodied either (i) in the original deed constituting the endowment 
where it is still the governing instrument, or (ii) in any scheme 
affecting the endowment.” Even if so read, it must mean some- 
thing more than the intention of the founder and must include the 
motives which “ inspired ” his gift. The generosity thus accorded 
to cy-prés is difficult to reconcile with the harshness shown to imper- 
fect trust provisions represented by the “‘ charitable or benevolent ” 
cases.°* The Nathan Committee excluded the latter from the 
possibility of permanent reform on the ground that *: ‘* A testator 
must say what he means in words apt in law to achieve the purpose 
he desires and, consequently, he must be taken to have meant what 
he said. From this it follows that every will must be construed as 
it stands. To require the court to determine, not what the testator 
has said but what he intended to say, would be to throw an intoler- 
able burden on it, and to create a state of uncertainty in the minds 
of all testators and their legal advisers as to what meaning might 
eventually be read into their words.” Apparently, the burden on 
the court is not expected to be intolerable in cases of cy-prds. 

Section 18 (2) preserves the requirement of “ general charitable 
intention ° so far as that requirement is necessary under existing 
law. But section 14 introduces an important retrospective modifica- 
tion. Hitherto, as already seen, the cy-prés doctrine was not 


æ change in the law, the purpose of an established charity becomes super- 
fluous or even illegal, or if, with increasing knowledge, it appears that a 
purpose once thought beneficial is truly detrimental to the community, it is 
the duty of the trustees of an established charity to apply to the court, or, in 
suitable cases, to the Oharity Commissioners, or, in educational charities, to 
the Minister of Education, and ask that a cy-prés scheme may be established. 
A chanty once established does not die, though its nature may be changed. 
But it is wholly consistent with this that ın a later age the court should 
decline to regard as charitable a p ©, to which, in an earlier age, that 
quality would have been ascribed.’ $. 18 (5) of the Act declares the duty of 
trustees to be that stated by Lord Simonds, above. 

80 This appears to be an extension: “‘ unsuitability’ was previously not an 
occasion for applying the cy-prés doctrine. 

81 Loo. cit., para. 865. 

82 The reforms introduced by the Charitable Trusts Validation Act, 1954, are 
limited to ‘‘ imperfect trust provisions * which took effect before December 16, 
1952, the date of the publication of the Nathan Committee's Report. 

88 Loo. cit., para. 535. 

84 s, 14 (7). 
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applicable where a charitable trust failed ab initio unless there 
existed a general charitable intention on the part of the donors.* 
In cases of initial failure of anonymous donations for specific chari- 
table purposes, the court would, in the absence of a claim by the 
Crown to the donations as bona vacantia, declare a resulting trust 
in favour of the anonymous donors. But in all probability the 
money paid into court would remain there in idleness pending claims 
which the anonymous donors would be unlikely to make, if only 
because of the expense. 

Section 14 (1) now provides that property ® given for specific 
charitable 8" purposes which fail shall be applicable cy-prés as if 
given for charitable purposes generally, where it belongs (a) to a 
donor ® who, after such advertisements and inquiries as are reason- 
able, cannot be identified or cannot be found; or (b) to a donor who 
has executed a written disclaimer of-his right to have the property 
returned.®® The proceeds of cash collections made by means not 
adapted for distinguishing one gift from another and the proceeds 
of lotteries and similar money-raising activities are conclusively 
presumed (without advertisement or inquiry) to belong to unidenti- 
fiable donors.” Moreover, the court may dispense with advertise- 
ment or inquiry, where it would be unreasonable, having regard to 
the amounts likely to be returned to the donors, to incur expense 
with a view to returning the property; or where having regard to 
the nature and amount of the gifts and to the lapse of time since 
they were made, the donors would not reasonably expect to get the 
property back.” In cases where the conclusive presumption applies, 
or the court dispenses with inquiry, donors cannot make a elaim : 
in other cases they can reclaim a proportionate °? part of their 
contributions within twelve months of a cy-prés scheme being 
made,” 

The section is not expressly limited to cases of failure ab initio. 
But it is submitted that it does not extend to cases of supervening 
impossibility, where the property is applicable cy-près under exist- 
ing case law even in the absence of a general charitable intention. 
The principle is stated in Tudor on Charities as follows *%: ‘‘ The 
importance of the distinction [i.e., between initial and supervening 
failure] lies in the fact that the cy-prés principle is confined to 


85 Re Ulverston ¢ District New Hospital Building Trusts [1956] Ch. 622. 

86 Including its traceable proceeds: s. 14 (6). 

87 The Act does not help in a case such as Re Gillingham Bus Disaster Fund 
[1959] Ch. 62 where the gift was not charitable at the outset and not 
rendered charitable by the Charitable Trusts Validation Act, 1054. 

88 Including persons claiming through or under him: s. 14 (6). 

89 Apart from this provision, disclaimer might have resulted in the property being 
bona vacantia. 

80 g, 14 (2). 

91 a. 14 (8). 

92 i.e., their contributions leas their proportion of the expenses properly incurred 
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property given with a general intention of charity. There is an 
exception to this rule concerning property given absolutely and 
perpetually to charity, and which has vested in the charity: in 
such circumstances a rule of convenience has grown up that on the 
subsequent failure of the trusts, the fund can be applied cy-prés 
irrespective of the donor’s intention.” This submission is consistent 
with section 14 (5) of the Act which provides that “ for the purposes 
of this section, charitable purposes shall be deemed to ‘ fail ° where 
any difficulty in applying property to these purposes makes that 
property or the part not applicable cy-prés available to be returned 
to the donors.” In cases of absolute and perpetual gifts to charity 
for purposes which subsequently failed no part of the property was 
ever available to be returned to the donors. If this is correct, 
then in future cy-prés will apply in the absence of a general 
intention of charity to cases of initial failure only after the require- 
ments of advertisement or inquiry (where appropriate) and of 
written disclaimer under section 14 of the Act have been complied 
with: cy-près will continue to apply to cases of supervening failure 
without the necessity of complying with those requirements. 


The application of the scheme-making power to charities governed 
by Royal Charter or by statute 


Hitherto, where a charity was established or regulated by Royal 
Charter cy-près schemes could not be made by the court or Com- 
missioners if the result would have been to alter the Charter. 
Section 15 (1) now empowers the court to make a cy-près scheme 
notwithstanding that it may result in the alteration of the Charter 
but the scheme is to be so framed that it does not purport to come 
into effect unless or until the Charter is amended by Order in 
Council.” Further, in relation to charities governed by the statutes 
mentioned in Schedule IV, section 15 (8) confers scheme-making 
jurisdiction on the court notwithstanding that the resulting schemes 
may modify or supersede provisions contained in those statutes. 


4. The improvement of machinery for the guidance and supervision 
of charities by the court and the central authorities 

The Act contains a number of provisions relating to the guidance 

and supervision of charities by the court and the central authorities. 

The most important concern the following matters: 


(a) Power to institute inquiries, to call for documents, to search 
records, and to act for the protection of charities 
Sections 6 and 7 replace, with modifications, the existing 
powers °° of the Commissioners with regard to charities, to call for 


85 By s. 16 (2) an Order in Council is sufficient in any case in which the Charter 
could be amended by the grant and acceptance of a further charter. 

86 Under the Charitable Trusts Act, 1858, ss. 9-12, 14-15; the Charitable Trusts 
Amendment Act, 1855, ss. 6-9; and the Charitable Trusts Act, 1860, s. 19. 
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documents and search records. The most important change is the 
provision enabling the Commissioners to pay the expenses of persons 
required to attend an inquiry for the purpose of giving evidence or 
producing documents and entitling a person to refuse to go to an 
inquiry more than ten miles from his place of residence unless his 
expenses are paid.’ 

Section 20, which is new, empowers the Commissioners to take 
steps to protect property belonging to a charity,” or to secure the 
proper application thereof, where they are satisfied, as the result 
of an inquiry instituted under section 6, that misconduct or mis- 
management has occurred. Misconduct or mismanagement includes 
the employment for excessive remuneration of persons acting in the 
affairs of the charity. Steps taken by the Commissioners may 
include the removal ® of a trustee, or other officer, of a charity 
who has been responsible for or privy to the misconduct; the vesting 
of property ? held in trust for the charity in the official custodian 
for charities; the ‘‘ freezing ’? of bank accounts and of securities 
held by a bank or other person on behalf of the charity; and the 
restriction of transactions which may be entered into, or of the 
nature or amount of payments which may be made, in the admini- 
stration of the charity. In addition, the Commissioners may, of 
their own motion, make orders removing a charity trustee in case 
of his conviction of felony, bankruptcy, inability to act by reason of 
mental disorder, failure to act or absence outside England and 
Wales which impedes the proper administration of the charity. 
They may, also of their own motion, appoint new trustees in place 
of those removed by them as well as in cases where for one season 
or another the charity cannot apply for the appointment. They 
may also appoint one* or more è? additional trustees where it is 
necessary for the proper administration of the charity and the 
circumstances, mentioned in the Act, exist.4 The Commissioners 
must give notice of their intention to exercise jurisdiction under the 
section to each of the charity trustees, except any that cannot 
be found or has no known address in the United Kingdom. A 
trustee, or other officer, of a charity who has been removed from 
his trusteeship may appeal to the court without a certificate of the 
Commissioners and without the leave of a judge of the Chancery 
Division.’ 

97 Hitherto the right to refuse to travel more than 10 miles was absolute: 

Charitable Trusts Act, 1858, s. 12; Charitable Trusts Amendment Act, 1855, 
98 Other than an exempt chanty: s. 20 (12). 

99 Including the suspension for a period not exceeding three months pending the 

consideration of his removal: s. 20 (8). 

1 Exceptionally, the Minister of Education may also do this: s. 20 (11); ante 

2 Pot) (d). 3 s. 20 (4) (o). 

4 The powers of removal and appointment include power to make consequential 
vesting orders as under s. 18 of the Act: s. 20 (5). 


5 s, 20 (7). A certificate or leave is required in cases of removal under s. 18: 
see s. 18 (10) and (11). 
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(b) Power to make schemes 


By section 18 ° the Commissioners and the Minister ” have the 
same jurisdiction ® and power as the court in charity proceedings °? 
to establish schemes for the administration of a charity; to appoint, 
discharge,’® or remove trustees or other officers of a charity; and 
to vest or transfer property. Disputes as to title to property," 
questions involving the existence or extent of any charge or trust, 
contentious matters ** and cases involving special questions of law 
or fact’? are reserved for the court. Generally, the Commissioners 
are required to act only on the application of the charity concerned 
or on reference from the court. Exceptionally in the case of a 
charity (other than an exempt charity) whose income does not 
exceed £50 a year they may act on the application of the Attorney- 
General, of one or more of the charity trustees, of any person 
interested in the charity, or of any two or more inhabitants of the 
area of the charity, if it is a local charity.** In the absence of an 
application the Commissioners may make a scheme if (a) the charity 
is not an exempt charity; (b) they are satisfied that the charity 
trustees have unreasonably neglected to apply for a scheme which 
the interests of the charity required; (c) they have applied to the 
Home Secretary for him to refer the case to them, and (d) the Home 
Secretary, after giving the charity trustees an opportunity to make 
representations to him, has so referred the case.* The Minister 
may himself proceed with a view to a scheme in the circumstances 
in which the Commissioners are required to apply to the Home 
Secretary for him to refer a case to them.** The Commissioners 
must five notice of their intention to exercise jurisdiction to each 
of the charity trustees except any who cannot be found or has no 
known address in the United Kingdom or who is a party to the 
application.** Appeals against any order of the Commissioners may 
be brought as follows: 


(i) by the Attorney-General at any time and without leave ats 
(ii) by the charity, or any of the charity trustees, or any officer 
removed from his office without the consent of the charity 


° Replacing with amendments the Charitable Trusts Act, 1858, s. 48; the 
Charitable Trusts Act, 1860, ss. 2-3, 5-8; the Charitable Trusts Act, 1889, ss. 
4 and 6. T By virtue of s. 2 (1). 
Hither on application of the charity or on reference from the court, s. 18 (4) (2). 
** Charity proceedings "are defined by s. 28 (8) for the purposes of that 
section as meaning "p 8 in any court in England and Wales brought 
under the court’s jurisdiction with respect to charities, or brought under the 
court’s jurisdiction with respect to truste in relation to the administration of 
a trust for chamntable purposes.” 
10 Including the discharge of a trustee at his own request: s. 18 (7), 
11 g, 18 (8). 
12 g. 18 (9). 
18 g. $ 
14 g. 18 (6). 
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15 g, 
16 g, 
17 8. 
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trustees, within three months and with either a certificate 
of the Commissioners or leave of a judge of the Chancery 
Division 1°; 

(iii) by any person interested in the charity against an order 
establishing a scheme within the time-and subject to the 
leave required in (ii) **; 

(iv) in the case of a local charity, by (a) any two or more 
inhabitants of the area within the time and subject to the 
leave required in (ii) and (b) the parish council of any rural 
parish comprising the area within the time and subject to 
the leave required in (ii) and subject also to the consent 
of the parish meeting.*® 

Section 19 replaces, with amendments, the Commissioners’ existing 
powers ?° to make schemes for confirmation by Parliament in cases 
where the trusts, having been established by an Act of Parliament, 
could not ordinarily be altered except by another Act, or where the 
scheme might go beyond the powers exercisable by the Commis- 
sioners under their ordinary jurisdiction. Schemes under this 
section are given effect by order of the Home Secretary or of the 
Minister made by statutory instruments the draft of which requires 
the approval of both Houses of Parliament.’ The Commissioners 
are not entitled to proceed under the section without the like appli- 
cation or the like reference from the Home Secretary, and the like 
notice to the charity trustees, as would be required if they were 
proceeding (without an order of the court) under section 18 of the 
Act.22, An important innovation is contained in subsection (8) 
which enables the Commissioners by order to authorise Charity 
trustees to apply accrued or accruing income cy-prés in anticipation 
of the establishment of a scheme. Before doing so, the Commis- 
sioners must be satisfied that (a) the whole of the income cannot in 
existing circumstances be effectively applied for the purposes of the 
charity; (b) if those circumstances continue, a cy-prés scheme 
would be desirable; and (c) it is not yet desirable to make such a 
scheme. The expenditure of accrued income must not exceed £800, 
and of accruing income £100 a year for more than three years after 
the order of the Commissioners. 


(c) Power to establish common investment funds 


Section 22, which is new, gives effect, with modifications, to a 
recommendation of the Nathan Committee ** and enables the court 


18 s, 18 (11). 

18 g, 18 (12). 

20 Under the Charitable Trusts Act, 1858, ss. 6460; the Charitable Trusts 
Amendment Act, 1855, s. 48; the Charitable Trusts Act, 1925, s. 2. 

21 g. 19 (1) (2) (8) and (9). 

22 Cf. the powers of the court under s. 15 (8) in respect of charities established 
by the statutes mentioned in Sched. IV: ante p- 457. 

23 Paras. 555—557. The Committee called them * unified trust funds '' and would 
have limited them in the first instance to local charities having a gross annual 
value of less than £100. 
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or the Commissioners to make schemes for the establishment of 
common investment funds. The essence of a common investment 
scheme is that property transferred to the fund by participating 
charities is invested under the control of trustees appointed to 
manage the fund, and the participating charities are entitled to the 
capital and income of the fund in shares determined by reference 
to the amount or value of the property transferred to it by each of 
them and to the value of the fund at the time of the transfer.* 
A common investment scheme may make detailed provisions for 
the management and winding up of the fund, including provision 
for the remuneration of the managing trustees; for regulating the 
size of the fund and the amount of withdrawals from it; for regu- 
lating distribution of income; for the temporary borrowing of money 
for the purpose of making payments; for enabling all questions to 
be conclusively determined by the managing trustees; for regulating 
the accounts to be supplied to the participating charities 75; for 
enabling sums to be deposited at interest, in the fund by non- 
participating charities 7*; and for prohibiting the rights of a partici- 
pating charity in the fund from being assigned or charged.” A 
common investment fund is deemed for all purposes to be a charity 
and its assets are regarded as a permanent endowment, unless the 
fund is restricted to charities having no permanent endowment.*8 
Contrary to the normal rule applicable to him,?* the Official Custo- 
dian may be appointed managing trustee of a common investment 
fund by or with the approval of the Commissioners *° or the 
Minister.*2 Where the Official Custodian acts as managing trustee, 
the seheme must make provision for him to be advised by a 
committee of persons who have special experience of investment 
and finance or of the administration of trusts. 


(d) Power to authorise dealings with charity property 


The power conferred by section 28 ® of the Act on the Com- 
missioners to authorise dealings with the charity property, which 
are in the interests of the charity, has already been considered.** 


(e) Power to authorise taking of legal proceedings 


Section 28 ** enables the Commissioners to authorise proceedings 
to be taken with reference to a charity either by the charity, or by 


Trusts Amendment Act, 1855, ss. 81-84 and 46. 
33 Ante, pp. 447. 
84 Replacing with modifications ss. 17 and 18 of the Charitable Trusts Act, 1853. 
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any of the charity trustees, or by any persons interested in the 
charity, or by any two or more inhabitants of the area of the 
charity, if it is a local charity. If the Commissioners refuse to 
authorise proceedings, a judge of the Chancery Division may do so. 
No authority is required for the taking of proceedings in a pending 
cause or matter or for the bringing of any appeal or for the taking 
of proceedings by the Attorney-General. 


(£) Power of the Attorney-General to petition for the winding up of 
charitable companies 


Section 80, which is new, enables the Attorney-General to 
petition for the winding up of charitable companies, and prevents a 
charitable corporation, which alters its objects and thereby ceases 
to be charitable, from applying for its new objects property 
previously held for its charitable purposes. 


5. The enactment of clear provisions restricting dealings with 
charity property 

Hitherto, section 29 of the Charitable Trusts Amendment Act, 1855, 
prohibited the sale, mortgage or lease (with certain exceptions) of 
charity property without the consent of the Charity Commissioners 
or under the authority of an Act of Parliament or a court of 
competent jurisdiction, notwithstanding that the trust instrument 
purported to authorise the dealing in question. 

Certain institutions were exempted nominatim from these 
restrictions; but in other cases exemption depended on the nature 
of the charity concerned. Broadly speaking, charities were dtvided 
into three classes—plain, endowed and mixed; but the lines of 
demarcation between them were somewhat blurred. 

A plain charity was one wholly maintained by voluntary sub- 
scriptions. It was entirely exempt from the Charitable Trusts Acts, 
and in particular, the consent of the Charity Commissioners was not 
required to any dealing with land purchased out of voluntary 
contributions.*° 

An endowed charity was one whose property consisted wholly 
of endowments. Endowment was widely defined in section 66 of 
the Charitable Trusts Act, 1858, to include property of every kind 
whatsoever ‘* which shall for the time being belong to or be held 
in trust for any charity, or for all or any of the objects or purposes 
thereof.”? But this had to be read subject to section 62 of the Act 
which exempted from the jurisdiction of the Act ‘‘ endowments ”’ 
arising from voluntary subscriptions. Hence it was held that a 
gift did not amount to an endowment unless it was given subject 
to conditions preventing the institution from applying the capital of 
the fund towards its general purposes.°® 


35 Re Clergy Orphan Corporation [1804] 8 Ch. 145. 
38 Society for Training Teachers of the Deaf and Whattle’s Contract [1907] 2 Ch. 
486. 
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A mixed charity was one maintained partly by voluntary sub- 
scriptions and partly by income received from any ‘‘ endowment.” 
The restrictions in the Act only applied to the income from endow- 
ment and not to voluntary subscriptions and their application. 
Moreover, donations to mixed charities in respect of which no 
special appropriation was directed by the donor, and which were 
lawfully applicable by the mixed charity as income in aid of the 
voluntary subscriptions, were exempted.** It made no difference to 
the exemption that the donations were invested,’ provided that 
(i) at the time of the donation the charity was already a mixed 
charity ** and (ii) the investment was not made on terms restricting 
the charity from using the invested fund as income.*® Although 
this much was clear, it was often a matter of great difficulty to 
determine whether land belonging to a mixed charity could be dealt 
with without the consent of the Commissioners.** 

Section 29 of the Act, which replaces the previous restrictions, 
renders the classification of charities as plain, endowed or mixed, 
unnecessary. Subsection (1) provides that no property forming part 
of the permanent endowment *? of a charity shall, without an order 
of the court or the Commissioners, be mortgaged or charged by 
way of security for the repayment of money borrowed, nor, in the 
case of land in England or Wales, be sold, leased or otherwise 
disposed of. It will thus be seen that the restrictions on mortgaging 
or charging apply to all property forming part of the permanent 
endowment of charity; and that the restrictions on selling, leasing 
or otherwise disposing of land apply whether the land forms part of 
the permanent endowment or not. Indeed, where land does not 
form part of the permanent endowment of a charity, but is or has 
at any time been occupied for the purposes of the charity, sub- 
section (2) makes it clear that the restrictions apply; subject, 
however, to a proviso validating transactions entered into without 
an order of the court or the Commissioners “‘ in favour of a person 
who (then or afterwards) in good faith acquires an interest in or 
charge on the land for money or money’s worth.” Subsections (8) 
and (4) remove the restrictions in the case of (i) transactions 
authorised by or having affect under an Act of Parliament or a 
legally established scheme; (ii) the grant of a lease for a term 
ending not more than twenty-two years after it is granted, not 
being a lease granted wholly or partly in consideration of a fine; 
(iii) the disposition of an advowson; and (iv) exempt and excepted 
charities. 


37 Re Sons of the Clergy Corporation and Skinner [1898] 1 Ch. 178. 

38 Re Clergy Orphan Corporation [1894] 8 Ch. 145. 

89 Villiers v. Att.-Gen. [1923] 1 Ch. 894. 

40 Att.-Gen. v. Mathisson [1907] 2 Ch. 883. 

41 See A. H. Withers, Sales of Land of Mixed Charitses (1946) 10 Conv.(n.8.) 72. 

42 Defined in s. 45 (3) as property held subject to a restriction on its being 
expended without distinction between capital and income. See note 84, supra. 
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6. The repeal of the law of mortmain 


The previous law of Mortmain and Charitable Uses was contained 
in the Mortmain and Charitable Uses Act, 1888, and amending Acts 
of 1891 and 1892. The effect of Part I of the Act of 1888 was to 
prohibit the acquisition of land by a corporation in mortmain, 
except under licence from the Crown or under statute; but as a 
result of a large number of statutory exemptions, of haphazard and 
illogical growth, the requirement of a licence had become the 
exception rather than the rule. 

The previous law relating to assurances of land for charitable 
uses was contained in Parts II and II of the Act of 1888, the 
amending Acts of 1891 and 1892, and section 29 (4) of the Settled 
Land Act, 1925. 

The effect of Part II of the Act of 1888 was to require: (i) that 
assurances of land for charitable uses must be made by deed 
executed before two witnesses and enrolled; (ii) that they must 
take effect at once and without power of revocation or reservation 
for the benefit of the assuror; and (iii) that they must be made at 
least twelve months before the death of the assuror, unless made 
for valuable consideration. 

The effect of the Act of 1891 was to restore the power of testators 
to leave land to charity by will; but the land had to be sold within 
one year of the testator’s death unless the court or the Commis- 
sioners extended the period or authorised the retention of the land. 
Moreover, a testamentary gift of personalty to charity with a 
direction to purchase land was valid, but the direction could not 
be complied with. ° 

The effect of section 29 (4) of the Settled Land Act, 1925, in so 
far as it re-enacted Part IV of the Act of 1888, was to exempt a 
registered disposition of registered land from the requirement of 
execution before two witnesses and of enrolment; and, in so far 
as it applied to unregistered assurances of unregistered land or of 
personal estate to be laid out in the purchase of land, to substitute 
for execution before two witnesses and enrolment an obligation to 
send the assurance or a copy to the Commissioners. Moreover, 
section 87 of the Education Act, 1944, required copies of assurances 
of land to charity for educational purposes to be sent to the 
Minister of Education within six months of their execution.** 
Failure to comply with these requirements rendered the assurance 
void. 

Part IO of the Act of 1888, the amending Act of 1892 and many 
statutes concerned with education, health, housing and other 
matters, created numerous exceptions with no underlying connec- 
tion between them. The Nathan Committee accordingly recom- 
mended the repeal of the law of mortmain and charitable uses (so 
43 Universities, though generally exempt from the Charitable Trusts Act, juris- 


diction, were nevertheless subject to this requirement: Re 18 Regent Street 
Oxford [1948] Oh. 875. 
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far as it related to charity) which they characterised as ‘ an 
anachronism in the conditions of the twentieth century.” *4 

Section 88 (1) of the Act gives effect to the Committee’s recom- 
mendation,*® by repealing the whole of the law of mortmain and 
charitable uses. Section 88 (2) validates assurances of land which 
had been rendered void for failure to comply with the requirements 
of the previous law, where no steps had been taken to assert a claim 
on grounds of non-compliance, but it also preserves the rights of 
persons who had acquired title by adverse possession of land which 
had previously been assured to charity under an assurance pre- 
viously void, but now validated. Section 88 (8) deals with the case 
of a testamentary direction to lay out personalty in the purchase of 
land. As already seen, such a direction was previously disregarded. 
It is to remain so only in respect of testators who died before the 
Charities Act came into force. It also deals with the requirement 
to sell land comprised in a devise to charity before the Act came 
into force. Under the previous law, the land had to be sold within 
a year of the testator’s death. That requirement is now abrogated 
both in respect of future devises and in respect of land still unsold 
when the Act came into force. 


7. The addition of a class of EXCEPTED charities to the already 

eaisting class of EXEMPT charities 
Under the previous law a number of charities were exempt from the 
powers and jurisdiction under the Charitable Trusts Acts of the 
Commissioners and the Minister. Generally speaking the list of 
exempt charities, which is contained in Schedule M of the Act, 
remains the same as under the previous law, and includes, inter alia, 
the Universities and Colleges of Oxford, Cambridge and Durham, 
the University of London, the Colleges of Winchester and Eton; 
any other universities or university colleges declared by Order in 
Council to be exempt charities; the British Museum; the Church 
Commissioners, and registered societies within the meaning of the 
Industrial and Provident Societies Act, 1898, or the Friendly 
Societies Act, 1896. 

Exempt charities are not subject to the supervisory and inquisi- 
torial jurisdiction of the Commissioners or the Minister, and are 
automatically exempt from the following provisions of the Act: 
section 4 (registration); section 6 (inquiries); section 7 (supply of 
documents to Commissioners); section 8 (submission of accounts 
and audit); sections 10, 11 and 12° (local authority’s index; 
reviews by local authority; and co-operation between charities and 


44 Loc. cit. para. 276. 

45 In some respects the Act goes further since the repeal of the law of mortmain 
frees all corporations fehether charitable or not) from the previous 
restrictions. 

46 All the exempt charities are ‘‘ national ” rather than *'local'' in character. 
Apart from this, the local authority index is little more than a duplicate of 
the central register, which does not cover exempt charities. 
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between charities and local authorities); sections 18 (6) and 19 (6) 
(jurisdiction of the Commissioners to apply to the Home Secretary 
for a case to be referred to them with a view to establishing a 
scheme); section 19 (7) (prohibiting the costs of promoting Bills in 
Parliament from coming out of charity funds); section 20 (power 
of Commissioners to act for protection of charities); section 28 (2) 
(prohibition against bringing proceedings without order of the 
Commissioners); and section 29 (restrictions on dealings with 
property). 

Excepted charities, on the other hand, can be excepted by order 
or regulations from any or all of the following three provisions 
only: section 4 (registration); section 8 (submission of accounts); 
and section 29 (restrictions on dealings with property). 

O. R. Marswatu.* 


* Professor of Law in the University of Sheffield 


THE CONFLICT OF LAWS AND THE 
ENGLISH FATAL ACCIDENTS ACTS 


ENGLIsH courts have not frequently been confronted with suits for 
damages for wrongful death in which foreign elements are apparent. 
Consequently, the textbooks have accorded very little attention te 
the matter,’ and it therefore seems that a short analysis of the 
situation would not be out of place—especially since the recent 
decision of Paull J. in Schneider v. Eisovitch * tends to emphasise 
the problem. 


Section 1 of the Fatal Accidents Act, 1846, reads as follows: 

‘* Whensoever the death of a person shall be caused by 
wrongful act, neglect, or default, and the act, neglect, or 
default is such as would (if death had not ensued) have entitled 
the party injured to maintain an action and recover damages 
in respect thereof, then and in every such case the person who 
would have been liable if death had not ensued shall be liable 
to an action for damages, notwithstanding the death of the 
person injured, and although the death shall have been caused 
under such circumstances as amount in law to felony.” 

It would appear that the following ‘“‘ permutations ” are capable 
of occurring: 


(a) Situations where the wrongful act, neglect or default and the 
resultant death occur outside England 


In Davidsson v. Hill, a decision with which it is difficult to 
quarrel, a collision occurred on the high seas between a British ship 
and a Norwegian barque owing entirely to the negligence of those 
in charge of the British vessel. As a result of the collision, a sail- 
maker aboard the Norwegian ship was drowned. He was a 
Norwegian subject who had his home with his family in Norway. 
His widow sued in England (there being no personal representative 
of the deceased in England) on her own behalf and that of their six 
children to recover compensation from the English owners of the 
British ship for her husband’s death under the Fatal Accidents 
Acts, 1846-1908. Kennedy and Phillimore JJ. dismissed the con- 
tention for the defendants that those Acts applied only to British 
subjects and others, of whatever nationality, who were actually 


1 Cheshire, Private International Law (5th ed., 1957), and Graveson, The 
Conflict of Laws (4th ed., 1960), are all but silent on the topic. See Dicey, 
Conflict of Laws (Tth ed., 1958), pp. 954-959. 

2 [1960] 1 All E.R. 169, noted as to the very interesting domestic law points in 
the case by Dworkin (1960) 28 M.L.R. 817. See, however, Gage v. King 
[1960] 8 W.L.R. 460. 


8 [1901] 2 K.B. 606. 
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within the territorial jurisdiction of the British Crown‘ and held 
that the widow had a right of action under the Acts against the 
shipowners. It was thought that it would be ridiculous to hold 
that the deceased’s foreign nationality should operate as a bar to 
any of the deceased’s family under the Act when, had the deceased 
been merely injured and not drowned, he could have brought an 
action for negligence in the English courts against the shipowners 
—assuming, of course, that they were subject to the jurisdiction of 
those courts. Kennedy J. also thought that, had both parties been 
foreigners, an action (assuming the court to have jurisdiction) would 
have lain * and perhaps also if the wrongdoers had been foreigners 
and the deceased English. He also considered that the lew loci 
was either English domestic law (on the basis that the tort had 
been committed on the British ship) or the English law maritime. 
Phillimore J. considered either English maritime law or Norwegian 
domestic law (as the law of the foreign ship) to be the lew loci. 

In Finnegan v. Cementation Co. Ltd.” a workman employed by 
the defendants died ë? six days after incurring injuries in an accident 
in the course of his employment in the Republic of Ireland. His 
widow obtained a grant of representation to his estate in the 
Republic but failed to take out an English grant. Nevertheless, 
she sued the defendants in England as widow and administratrix 
to recover damages for herself and the other dependants of the 
deceased under the English Fatal Accidents Acts. The Court of 
Appeal held, though with regret, that the widow could not be 
regarded as ‘‘ administratrix ” in England for the purposes of the 
Fatal Accidents Acts inasmuch as she had no English grant;, that, 
having brought her action in a representative capacity which she 
had not in fact got, the first instance judge and the master had been 
Tight in setting the action aside, and that the prevailing limitation 
period of twelve months having elapsed she could not raise a fresh 
action in her capacity merely as widow. What is striking, however, 


4 A contention based on the decision of Darling J. in Adam v. British and 
Foreign Steamship Co. [1898] 2 Q.B. 480. 
19014 2 K.B. at pp. 610, 615. 
[1901] 2 K.B. at p. 615. Kennedy J. (ébid.) pointed out that had the plaintiff 
not the right to enforce her claim against an English subject, the anomaly 
would result that if a foreigner and an Englishman serving in the same shi 
were both drowned on the hich seas in the same collision negligently canis 
by an English vessel, the widow of the one could, and the widow of the other 
could not, bring an action under the English Acts. Phillimore J. (at p. 619) 
said: “If an Englishman on board a foreign ship, or a foreigner on board a 
British ship, is run down by a Bntish ship upon the high seas, it seems 
almost certain that an action would lie.” 

In view of the reductio ad absurdum of Kennedy J. it is difficult to see how 
the nationality or residence either of the deceased or the plaintiff can prevent 
a cause of action amsing under the English Acts. One trusts also that if 
such an action were denied by the lew ultimi domicilii of the deceased no 
English court would follow Lister v. M'Anulty [1944] 8 D.L.R. 678 (Canadian 
Pupreme Court) and stmke out the claim on that account alone. 

7 [1963] 1 Q.B. 688 (C.A.). 
8 It is not expressly stated where the deceased died, but it would seem to be a 
legitimate inference that he died in the Irish Republic. 
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about this case is that no objection seems to have been taken 
either by counsel for the defence or by the court to the founding 
of the plaintiff’s claim on the English Fatal Accidents Acts. If the 
gist of fatal accidents actions is the “ wrongful act, neglect or 
default ° (which the writer respectfully submits to be so), then 
surely it was the Irish fatal accidents provisions which should have 
formed the basis of the claim. 

It may further be noted that in Walpole v. Canadian Northern 
Ry.° the injury and resultant death occurred in British Columbia, 
but the plaintiff widow (the appellant) sued in Saskatchewan under 
the Fatal Accidents Act of the latter Province. Readers will not 
require to be reminded why the Privy Council found for the defen- 
dant company (the respondent), but it is to be remarked that the 
Board did not fully discuss, and therefore expressed no opinion 
upon, the respondent company’s contention that the Saskatchewan 
fatal accidents legislation was confined “ to cases of negligence 
occurring within that Province.” 1° In the earlier Privy Council 
case, Canadian Pacific Ry. v. Parent,‘ the injury and resultant 
death occurred in Ontario, but the plaintiff widow (the respondent) 
sued in Quebec under the fatal accidents provisions of that Province. 
It is well known that the Board found for the defendant company 
(the appellant), but it is sometimes forgotten that the Board also 
gave it as its opinion that the Quebec fatal accidents provisions were 
meant “f to confine the special remedy conferred to cases of offences 
or quasi-offences committed within its own jurisdiction.” 1? 

Such, then, was the state of the authorities when Paull J. was 
confropted with Schneider v. Hisovitch.1* It will be recalled that 
the plaintiff widow brought a consolidated action to recover dam- 
ages as follows: (i) in her capacity as the personal representative 
of her deceased husband, under the Fatal Accidents Acts, in respect 
of his death—which had occurred, it will be remembered, in France 
owing to the defendant’s negligent driving in France of the car in 
which the plaintiff and her husband were riding as passengers; 
(ii) £110, being the sum which she had promised to pay to certain 
relatives who had come to France unrequested to the plaintiff’s 
assistance; and (iii) in her own right, for nervous shock. Pro- 
phesying the very facts of this case, Dicey states: “if a United 
Kingdom citizen domiciled and resident in England causes an 


® [1928] A.C. 118 (P.0.). 

10 [1928] A.C. at p. 119, per Viscount Cave. 

11 [1917] A.C. 195. 

12 [1917] A.O. at p. 206, per Viscount Haldane. It will be recalled that in 
M’Elroy v. M'Aheter, 1949 8.C. 110, one of the purauer’s claims in the Scots 
court was for damages under the English Fatal Accidents Acts in respect of 
her husband’s death in England caused by the defendant's negligence in 
England. The claim failed, not because her action was wrongly based on the 
English statutes, but because she had lost her nght of action thereunder by 
virtue of the passage of the then prevailing limitation period of twelve 
months. 

18 Supra. 
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accident while driving a car in France, he is, in general, liable for 
the consequences only if and in so far as he is liable according to 
French law.” * It is also stated by Dicey that ‘‘ where the lew loci 
delicti refuses to recognise a head of damage or a causal connection 
which English law would have recognised, the court will, it is sub- 
mitted, give effect to that law.’? 15 One does not wonder at the 
plaintiff’s success in recovering under head (ii), for this seems to 
have been treated simply—and rightly so in view of Kohnke v. 
Karger '°—as an item of general damages and thus assessable 
according to the law of England as lew fori. As regards heads (i) 
and (iii), however, French law was not consulted, and no precedents 
on the conflict of laws were taken into consideration. In all fair- 
ness, though, it must be stated that the defendant had admitted 
liability and this may well explain (though, it is respectfully sub- 
mitted, it should not) how the widow’s claim (i}—for ‘‘ loss of her 
breadwinner ”’—came to be based on the English law and not 
upon the French; how it was never discussed whether French law 
gives any right of action to a widow (or to someone on her behalf) 
for ‘‘ loss of her breadwinner ’? and how it was never required of 
the plaintiff to show that the defendant’s conduct was wrongful 
according to French law.’7 It may also explain how, in connection 
with claim (iii), French law was not looked to in order to discover 
whether nervous shock was an admissible head of damage. One 
would also have thought that the questions of remoteness should 
have been referable to French law as the lew loci delicti. 

The Finnegan 18 case and Schneider v. Etsovitch 1° thus leave 
one with the impression that they run counter, at any rate gt first 
sight, to the statement of Willes J. that “ the civil liability arising 
out of a wrong derives its birth from the law of the place [where 
it is done], and its character is determined by that law.” 2° They 
imply also that the Fatal Accidents Acts, 1846-1959, may be 
accorded the widest possible extraterritorial operation. Further, 
they indicate that a plaintiff suing in England may properly frame 
his or her claim in respect of a tort committed abroad as though 
the tort had been committed in England—thus using the English 
forms of action—and may leave it to the defendant, if he can, to 
show that his conduct was ‘“‘ justifiable ’? according to the lew loci 
delicti or that that law gave the plaintiff no jus actionis. 

On the other hand, the position in the two cases is susceptible 
to the following explanation: that Irish and French law were 
presumed to be the same as the English statute law and thus 


14 Dicey, op. oit., p. 985. 
15 Dicey, op. cit., p. 964. 
16 [1951] 2 K.B. 670. 


17 Bee further on these questions, Di . cit., pp. 965-966; Amos & Welton 
Introduction to Fr Law Sias pp. "BiT aio. 

18 Supra. 

19 Supra. 


20 In Phillips v. Eyre (1870) L.R. 6 Q.B. 1 at p. 28 (Exch.Ch.). 
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presumed to “‘ coexist ” (to use the language of the majority of the 
Australian High Court in Koop v. Bebb 1) in giving the widows a 
right of action against the defendants for causing the deaths of their 
husbands. 


(b) Situations where the wrongful act, neglect or default and the 
resultant death both occur in England 


Here, of course, no conflict situation arises and no discussion is 
called for. 


(c) Situations where the wrongful act, neglect or default occurs in 
England but the resultant death occurs abroad 


The writer knows of no reported case where an English court 
was faced with such a set of facts. If it be accepted that the gist 
of the action is the wrongful conduct in England, then again no 
conflict situation arises and no discussion is called for. As in (b), 
the action will be properly founded on the English Acts. 


(d) Situations where the wrongful act, neglect or default occurs 
abroad but the resultant death occurs in England 


Again, there seems to be no English case on this permutation 
of facts, but, in Koop v. Bebb,” a majority of the Australian High 
Court held that, where the deceased was negligently injured in New 
South Wales and died as a result of his injuries in Victoria, an 
action by his dependent children was well founded in the Victorian 
courtseunder the fatal accidents provisions of the forum, t.e., of 
Victoria. From this it would follow that an action would be 
properly based on the English Acts in situation (d) above. 
McTiernan J., however, considered that the locus delicti was in 
New South Wales and that the action in the Victorian courts ought 
therefore to be based on the New South Wales fatal accidents pro- 
visions. It is respectfully submitted that the latter view is correct 


21 (1951) 84 O.L.R. 629 at p. 644. See for further discussion on this case, 
Fleming (1952) 1 I.C.L.Q. 262; Cowen, loc ctt., p. 561, and Cowen (1952) 68 
L.Q.R. 821, all of which are valuable notes. 

In Purdom v. Pavey (1896) 26 8.C.R. 412, the Canadian Supreme Court 
refused to assume that the law of Oregon (the lex sttus of the land in question) 
concerning mortgages was the same as the Ontario statute law, Ontario being 
the Province in which the action was brought. Further, ıt may be noted, 
with regard to Schneider v. Kisovitch, that France is a civil law country and 
not a common law country. Perhaps Paull J. felt able to consider that: ‘‘ It 
may be that in. . . questions of broad principles of jurisprudence or com- 
mercial moralhty, the probability is that the law ın foreign countries will be 
the same as our own, and the presumption cer arigi " (per Gardiner J. in 
Schnaider v. Jaffe (1916) 7 C.P.D. 696 at p. 699). Cf. Guépratte v. Young 
(1851) 4 De G. & Sm. 217. 

22 Supra. . 

28 At pp. 647-649. He is obviously much influenced by the decision of the 
English Court of Appeal in George Monro, Ltd. v. American Cyanamid and 
Chemical Corporation [1944] K.B. 482. That case is concerned with the locus 
delicti for the purposes of R.8.C., Ord. 11, r. 1 (es), and not for the purposes of 
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and therefore that the actions both in the Finnegan ** case and in 
Schneider v. Eisovitch ** were incorrectly based upon the English 
Fatal Accidents Acts. Similarly, it ought to follow that an action 
in situation (d) above must be based on the foreign fatal accidents 
provisions. Moreover, as Professor Hancock has pointed out, when 
American states began to enact fatal accidents legislation, many 
attempts were made to persuade courts to accord them extra- 
territorial operation and that these attempts were ‘ uniformly 
unsuccessful.’? 2° 

It is, despite what has been said above, perfectly possible to put 
forward a fair argument that a claim for “‘ loss of a breadwinner ” 


the second limb of the rule in Phillips v. Eyre. There is, it is submitted, no 
reason why the rules for determining the locus delicti should differ according 
to the purpose for which it is intended to apply the answer. See also Good- 
rich, Confitet of Laws (2nd ed., 1949), at p. 264, where it is pointed out that 
the weight of American authority is that the law of the place of injury and not 
the place of the ensuing death is the law under which the right of recovery is 
to be had, though the death of the injured person is a condition precedent to 
the accrual of the right. 

24 Supra. 

25 Supra. 

26 Torts in the Conflict of Laws (1042), pp. 28-24. On p. 24 he cites Whitford 
v. Panama, etc., Ry. 28 N.Y. 465 (idan), to emphasise his pomt: an action 
was brought by an administrator to recover damages in respect of the death of 
the deceased while a passenger in one of the defendants’ trains in New 
Granada. The action was based on the New York wrongful death statute but 
the New York Court of Appeals refused to allow recovery thereunder, holding 
that the law of New Granada governed. Counsel for the appellants in Koop 
v. Bebb (1951) 84 O.L.R. at pp. 684-685 described the case as one decided 
before the nature of the cause of action under the Acts was as well settled as 
now and as unconvincing because it does not appreciate that the legislation 
was providing for an event within the state (i.e., extinction by death of a 
cause of action within the state), and proceeded upon the false premise that 
the deceased's own action would be an action under foreign law and not the 
local law. 

The American practice is still to base the claim on the wrongtal death 
statute of the locus delicti and not that of the forum as the following later cases 
show: Powell v. Great Northern Ry. 102 Minn. 448; 118 N.W. 1017 (1907): 
the plaintiff sued in Minnesota under the wrongful death statute of N. Dakota 
and was awarded $11,000; defendant appealed from order denying its motion 
for a new trial, claiming it to-be contrary to Minnesota policy to allow recovery 
of more than $5,000, the limit set by the Minnesota statute. The order was 
affirmed on the ground that the statute of the forum had nothing to do with 
damages. Cf. Story v. Stratford Mill Co. (1918) 11 D.L.R. 49; 80 Ont.L.R. 
Q71; Usher v. West Jersey Ry. 126 Pa. 206; 17 A. 597 (1889), plaintiff sued 
in Pennsylvania under wrongful death statute of New Jersey in respect of her 
husband's injury and death in the latter state; that statute required the 
personal representative to sue. Holding that the widow could not sue in her 
own right, Mitchell J. of the Supreme Court remarked: ‘* ... as the ocour- 
rence out of which, if st all, the nght must arise, took place in New Jersey, 
it is to the statutes of that state alone that we must resort to ascertain the 
nature of the right, and the p in whom 1¢ is vested. . . . '' Bee, too, 
Centofanti v. Pennsylvania Ry. Pa. 255; 90 A. 558 (1914), Loucks v. 
Standard Oil Co. of New York 224 N.Y. 99; 120 N.E. 198 (1918), and cf. 
Walton v. Arabian American Oil Co. 288 F. 2d 941 (1986). It necessarily 
follows from the American rules set cut above and in note 28, supra, that uf 
the lex loci contains no wrongful death provisions at all, it is useless to base 
an action on the wrongful death statute of the foram. Semble, therefore, one 
might argue that the rule in Phillips v. Eyre should not permit a plaintiff to 
recover under the English Acts if the lez loci contains no similar provisions: 
sed quaere See, too, Leflar, Confltot of Laws (1959), pp. 210-218; 219-923. 
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before the English courts should be based on the English Acts 
whatever foreign elements are present. It could, for instance, be 
argued that, in view of Machado v. Fontes,?" once it is established 
that, had the relevant operative facts occurred in England, they 
would have constituted a tort against the deceased according to 
English law and that there is no “‘ justification ” by lew loci, it is 
English law which must be relied upon because it is that law which 
confers on the plaintiff not only the remedy but also the right of 
action. In other words, the Fatal Accidents Acts must be regarded 
as remedial or procedural and thus as conferring on a proper 
plaintiff a transitory right to claim damages in respect of an 
“ unjustifiable ” wrongful act, neglect or default—wherever com- 
mitted against the deceased—so long as the latter’s death conse- 
quent thereon ensues somewhere. This view is, of course, quite 
consonant with that taken in The Vera Cruz,®® viz., that the Acts 
confer a completely new cause of action; on the other hand, it is 
not compatible with that expressed in George Monro, Ltd. v. 
American Cyanamid and Chemical Corporation.®® Further, it could 
be argued that the Fatal Accidents Acts are to be taken as con- 
stituting part of the English law of administration of assets and 
thus that he or she who resorts to them resorts to them simply as 
forming part of the lew fori and is accordingly not concerned to base 
the action upon foreign law even if apparently relevant foreign 
points of contact are present. All these views are consistent with 
the majority statement in Koop v. Bebb *° that ‘ English law as 
the lew fori enforces an obligation of its own creation in respect 
of an act done in another country which would be a tort if done in 
England, but refrains from doing so unless the act has a particular 
character according to the lew loci actus.” °° There is no doubt 
that a requirement that the English Acts and not the foreign pro- 
visions must be relied on saves much trouble: for instance, the 
question of who is the proper plaintiff will be governed by English 
law alone, so that there need be no concern to acquire that nice 
degree of learning on this aspect of the topic which is required of 
American practitioners °t; on the other hand, reliance on the English 
Acts necessitates a somewhat complicated comparison between the 
English and the relevant foreign fatal accidents provisions similar 
to that made by the Court of Appeal in Travers v. Holley ** between 
section 18 (1) (a) of the English Matrimonial Causes Act, 1950, and 
the corresponding New South Wales legislation. Such then, are the 
somewhat onerous legacies of Phillips v. Eyre.®* 


a7 [1897] 2 Q.B. 281 (0.A.). 
28 asan d 10 10, SPP- Cas. 59 G.L.). And see Street, Law of Torts (2nd ed., 1959), 


29 ome 


30 = ee 84 C.L.R. at p. 644. 

31 See Goodrich, op. ctt., pp. 208-801; Hancock, op. cit., pp. 126-131. 
1953] P. 258 (C.A.). 

33 Supra. 
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However, there is no doubt that, whatever may be the correct 
solution to the problems posed here, those who welcome the appli- 
cation whenever possible of the lew fori have due cause to rejoice 
in the decision in Schneider v. Hisovitch.** And those who would 
like to see the emergence of a theory of a proper law * of a tort will 
also acclaim the fact that the court treated the case just as though 
the accident had occurred, and the husband’s consequent death had 
ensued, in Brighton, where the Schneiders’ matrimonial home was.*¢ 
Certainly the decision is much more reassuring to adherents of a 
proper law theory than was Szalatnay-Stacho v. Fink.** 


P. R. H. Wess.* 


34 Supra. 

35 Bee Morris (1948) 12 M.L.R. 248; Dicey op. cit., p. 987 et seq. 

36 The net result of the case 1s that English law was effectively chosen as the 
proper law of the tort. It 18 strange how the conflictual aspects of a case can 
come to be overlooked. It is equally strange that, although no issue of juris- 
diction or choice of law is raised by the pleadings ın a case, the conflict of 
laws is nevertheless discussed: see, e.g., Parojoic v. Parojcic [1959] 1 All 
E.R. 1; Webb (1959) 22 M.L.R, 198; ın which all possible connecting factors 
showed that the English court had jurisdiction and ought to apply English 
domestico law and yet there was no small discussion of conflict topics in the 
course of the judgment. 

37 [1047] K.B. 1 (C.A). 

* Lecturer in Law in the University of Nottingham. 


KNOWING THE LAW 


Ir is now twenty-one years since the question of law reporting was 
last officially considered,’ but recently the subject has again engaged 
some public attention, with particular reference to unreported 
decisions of the Court of Appeal. 

In 1940, the majority of members of the Law Reporting 
Committee recommended no major changes in the then system 
(or lack of system) of law reporting. In a dissentient report, 
however, Professor Goodhart (as he then was) recommended: 
“* that official shorthand writers should be attached to all courts of 
record to take and transcribe all judgments. The transcripts should 
then be sent to the judges for such revision as they might consider 
it desirable to make in them. After a reasonably short period, not 
exceeding if possible a week, these transcripts would be returned 
to a central office at the Law Courts, where copies could be obtained 
by the reporters and by any other persons on payment of a fee. 
All judgments would be filed in the central office, and would be 
indexed by an official specially appointed for this purpose.” ? To 
this suggestion the majority of the Committee objected on the three 
grounds that the scheme proposed: (1) would involve a charge upon 
the public funds, (2) would impose an additional burden on the 
judges, and (8) offered what some members thought no real advan- 
tage apd others a grave disadvantage in having a permanent record 
of all judgments. Under this head of objection the Committee 
committed itself to the view that ‘‘ In the numerous reports, general 
and special, almost every decision of any possible importance to the 
body of English law will be found. What remains is less likely to 
be a treasure-house than a rubbish heap in which a jewel will rarely, 
if ever, be discovered.”? 

Professor Goodhart countered the first objection by pointing out 
that no evidence was taken by the Committee as to what the cost 
of his suggested scheme would be, and in support of his view that 
no more than 4 nominal sum would be involved, he referred to the 
evidence of a witness that the cost of transcripts was only a ‘ minor 
item ” in the cost of issuing law reports. As to the additional 
burden on the judges, Professor Goodhart pointed out that the 
burden of revising the judgments would be considerably less if the 
transcripts were delivered to the judges promptly, and he quoted one 
of the judges as saying: ‘‘ It is a very simple matter to revise a proof 
within a few days of delivering a judgment; it is much more difficult 
to do it weeks later, when the details of the case are not fresh in 


1 By the Law Reporting Committee appointed early in 1939. Their Report was 
issued by the Lord Chancellor's Department in March 1940. 
2 Dissentient Report, ibid. p. 25. 
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one’s mind (or, as is perhaps more important, in the mind of the 
shorthand-writer) and the documents referred to have been returned 
to the solicitors.” Professor Goodhart also pointed out that since it 
is the accepted duty of the judges to declare the law, it is reason- 
able to ask them to ensure that the law they declare is accurately 
recorded. The Committee’s third objection, to the effect that all 
reportable decisions are in fact reported, is sufficiently belied by 
subsequent recorded complaints of inadequate reports,’ which most 
practitioners and law teachers could supplement.‘ 

Since 1940 some changes have taken place. In particular, at 
the beginning of 1958 the Times Law Reports and the Weekly Notes 
were merged into the Weekly Law Reports, and it is understood 
that both for this series and the All England Reports the reports 
are now corrected by the judges before publication. These are now 
the only series of general reports, and so long as the choice of cases 
for reporting remains in the hands of reporters or individual editors 
it is to be hoped that no one series will acquire a monopoly of law 
reporting. In 1951 the decision was taken to preserve a transcript 
of all decisions of the Court of Appeal, as to which more will be 
said later. Nevertheless, complaints of inadequate reporting con- 
tinue. One of the advantages which Professor Goodhart foresaw 
for his scheme was that it would at least allow the editors of the 
various series of reports to decide which cases to include in the Law 
Reports after seeing the transcripts, instead of “ relying almost 
entirely on the opinion of the reporters whether a case ought to be 
reported or not. If the Jatter make an error there is no proper 
check.” No such reform has taken place. There are still teo few 
reporters and by and large it is they who decide whether a case 
shall be reported or not, and that usually before the case has been 
heard. Counsel may be asked, before the hearing starts, whether 
a case is worth reporting. Not uncommonly the only possible reply 
is “ it depends on how it goes,” but frequently if the case takes an 
unexpected turn in which a novel point arises for decision no reporter 
is available. 

Even if proper reports or transcripts were available of all cases, 


8 e.g., Morley v. Morley [1961] 1 W.L.R. 211, in which the Divisional Court 
had to consider the decision of the Court of Appeal in Baguley v. Baguley 
(1957) of which the only report was a note in The Times, October 9, 1957. 
See also (1949) 65 L.Q.R. pp. 154-157; R. E. Megarry on ‘‘ Reporting the 

orted ” in (1954) 70 L.Q.R. p. 246; Sir C. K. Allen, Law in Making, 
6th ed., pp. 850-862. 

4 The field of family law is particularly badly served by the reporters. Thus to 
take a few examples at random, on property, Birkett v. Birkett (1908) is 
inadequately reported in 24 T.L.R. and rather better at 98 L.T. 540; 
neither this case nor Blackwell v. Blackwell [1948] 2 All E.R. 579 was 
included in the Law Reports. Of Hislop v. Hislop [1950] W.N. 124, an 
important decision in the Court of Appeal, there is only an utterly inadequate 
note ın the old Weekly Notes; Newgrosh v. Newgrosh (1950) C.A., appeared 
only in 100 L.J. 625. On the question whether an unmarried mother ma 
adopt her illegitimate child, the best the reporters could do for Re 8, heard 
in the Court of Appeal on February 8, 1957, was a note at the end of another 
report on the same question in [1959] 2 W.L.R. 80; [1959] 1 Q.B. 283. 
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it seems very doubtful if the final decision on whether a case is 
reportable should lie with an editor responsible to no one but those 
who employ him. Surely this is pre-eminently a decision to be 
taken by a committee, which should have the fullest information 
about all cases decided, and should not be drawn exclusively from 
practising members of the Bar. Solicitors, law teachers and magi- 
strates should obviously be represented, and in the field of family 
law (which suffers greatly from meagre reporting),® there is also a 
case for representation of the social services to counterbalance the 
excessive stress on the types of litigation most profitable to the legal 
profession. 

The Weekly Law Reports has adopted the suggestion put for- 
ward by Professor Goodhart in 1940, of dividing the reports into 
two parts, of which the second only is intended for incorporation in 
the Law Reports, but too few decisions are still reported and some- 
times they are still very late.® 

Some idea of the number of unreported cases may be gathered 
from the fact that since 1951, when the practice of keeping tran- 
scripts of unreported decisions in the Court of Appeal was insti- 
tuted, there has been an average of about 880 such decisions every 
year.” It would perhaps seem unbelievable to anyone but an 
English lawyer that until 1951 no record whatsoever was kept of 
any decisions of the Court of Appeal that did not find their way 
into any of the various series of reports. But of course such deci- 
sions could always be cited by any member of the Bar who 
happened to have heard them, or had been requested by his clients 
to recerd them for their benefit. When so cited they were binding. 
When this happened, justice was manifestly seen not to be done to 
the other side in the subsequent litigation. Even now that tran- 
scripts are kept, they include no record of the arguments of counsel 
(which by an unfortunate tradition now set the bounds for the 
court’s decision *) and the statement of facts is rarely adequate. 

Even more unfortunate, however, are the administrative provi- 
sions made with respect to these transcripts of unreported decisions 
of the Court of Appeal. In the first place they have been housed in 
the Bar Library, to which only members of the Bar normally have 
access. (In Morley v. Morley ° the Divisional Court announced that 


5 See note 4, supra. 

6 When the new Weekly Law Reports were introduced, the publishers announced 
that they hoped to bring out reports of all pubhshable cases ‘‘ within about 
three weeks of judgment.” The issue of April 26, 1961, contains a report of 
The Soya Margareta [1961] 1 W.L.R. 709, last heard by Hewson J. on May 
80, 1960, and Slater v. Slater [1961] 2 W.L.R. 685, last heard by the Court of 
Appeal on July 20, 1960. The issue of May 5, 1961, contains a report of The 
Beaverford [1961] 1 W.L.R. 798, heard by Hewson J. on October 24, 1960. 
The choice between those cases for inclusion in the Law Reports and those 
included only in Part 1 of the Weekly Law Reports can only be desorbed as 
eccentric. 1 See Law Soctety’s Gazette for May 1960, p. 345. 

8 Bee Professor F. H. Lawson, ‘‘ The Academic Lawyer as Jurist,” Journal of 
the Society of Public Teachers of Law, Vol. V, No. 4, December 1960, p. 183. 

9 [1961] 1 W.L.R. 211. 
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it had, for the purposes of the case, obtained from the Bar Library 
the only copy of the Court of Appeal decision in Baguley v. 
Baguley.1°) As a result of representations made by the Joint Com- 
mittee of the Law Society and the Bar Council, the Law Society 
announced ™ that the Committee of the Bar Library had agreed 
that solicitors ‘‘ should be permitted ’? to see these transcripts in 
the Bar Library, but this ‘‘ permission *? has been hedged about 
with so many caveats and conditions that protests have been made 
about the arrangements by two Professors of Law in the University 
of London who are also solicitors.}? 

In the first place the Committee of the Bar Library has 
announced that it is assumed that the use of the Bar Library by 
solicitors for the purpose of consulting the transcripts ‘‘ would not 
in practice be more extensive than the staff and space of the library 
could accommodate,’ and that the proposed ‘‘ privilege” must 
therefore in the first instance be for a reasonable trial period and be 
subject to the following conditions: 

(1) The facilities will be extended only to solicitors who are 
members of the Law Society and who wish to see the transcripts for 
the purposes only of particular transactions in which they are 
engaged, or for advising particular clients in regard to actual or 
contemplated litigation. 

(2) A solicitor must first obtain a card of introduction from the 
Law Society’s Librarian which he will be required to produce to the 
Librarian of the Bar Library. 

Finally the Bar Library announces that copies of the transcripts 
may be obtained from the Association of Official Shorthand Writers 
upon payment of the prescribed charge. 

Confining the matter for the moment to the position of solicitors, 
it may be relevant to recall that in 1960 an Act was passed 2 
increasing the number of judges of the High Court and the Court of 
Appeal to cope with the business to be done. When this is the line 
of development adopted in the publie courts, it seems unfortunate 
that in the semi-privacy of the Bar Library there should be an 
attempt to confine the availability of the law to the premises and 
staff existing there at any particular moment. 

Secondly it is surely very disturbing that the Committee of the 
Bar Library should consider consultation of the decisions of the 
court by officers of the court as a privilege to be extended by 
the Bar Library on conditions of its own devising, and with a 
veiled threat of withdrawal should it be inconvenienced by the 
arrangement. 

Thirdly, as pointed out by the Law Society’s Gazette, these 


10 See note 8, supra. 

11 Law Society's Gazette for May 1960, p. 345. 

12 Professor L. C. B. Gower in Law Society's Gasette for July 1060 at p. 461 
and Professor F. R. Crane, ibid. for September 1960 at p. Bob. 

13 The Administration of Justice (Judges and Pensions) Act, 1960. 

14 Law Society's Gazette for May 1960, p. $45. 
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unreported decisions of the Court of Appeal have already been 
quoted by several textbook writers who are members of the Bar. 
The limitation of consultation by solicitors ‘“‘ for purposes only of 
particular transactions in which they are engaged, or for advising 
particular clients in regard to actual or contemplated litigation ” 
has the effect of distinguishing against textbook writers who are not 
members of the Bar, and circumscribing knowledge of the law out- 
side the members of the Bar within the narrowest possible limits of 
practice." 

But the effect of these restrictions extends beyond any question 
of gamesmanship, with whatever snobbish and unpleasant overtones 
may be present, between the two main branches of the profession. 
All who are interested in upholding the prestige of the law must 
surely defend the right of the layman to know and to read for him- 
self, if he so wishes, the law by which he is governed. In most 
countries of Europe, the law has always been one of the great general 
schools for study in the universities. The President of the Society 
of Public Teachers of Law in 1960 1° suggested that it was gradually 
assuming a similar importance in the universities of this country. 
No such development can take place if the committee of any 
library is in a position to refuse knowledge of the law to anybody 
not a member of the Bar, on the ground that it does not want him 
intruding on the library premises or bothering its staff. The Law 
Reporting Committee said in its Report in 1940 17: ‘©... we have 
been impressed by the fact that a wider public is served by law 
reports and particularly by those of a special character. On the 
general principles of good reporting many patent cases, trade mark 
cases, tax cases and workmen’s compensation cases contain little 
that is worth reporting. But for patent agents, for revenue officials, 
for those engaged in industry and trade union officials as well as for 
lawyers, whose duty it is to advise such persons, the special reports 
devoted to such subjects answer a real need.” And if a report is 


15 The reference to the availability of copies of transcripts from the Associa- 
tion of Official Shorthand Writers is revealing. It is understood that those 
who, when consultang the transcripts of unreported decisions of the Court of 
Appeal, are seen to be making notes, are reminded that they must ın no 
circumstances copy out the transcript verbatim, but must obtain & copy through 
the proper channel at the prescribed charge. The Law Reporting Committee 
considered that whether the ownership of a judgment lay in the judge under 
s. 5 (1) of the Copyright Act, 1911, or in the Crown under s. 18 of that Act, 
was ‘a purely academic question since no judge was likely to assert his 
right. Since ths Committee rejected the suggestion that any restriction should 
be placed on publication of reports, they dissented from any proposal to 
assert any right there might be in the Crown. A former law reporter has 
suggested that when the judge delivers an extempore judgment the copyright 
ın 1¢ is that of the judge and the shorthand writer, and that this copyright is 
not infringed by the reporter because the judge and the shorthand writer 
consent to the Jaw reporter's reports: C. G. Moran, The Heralds of the Law 
(1048), pp. 58—59. This claim of copyright in the shorthand writers seems 
worthy of further consideration, particularly if it can be asserted only because 
of the shortage of reporters. 

16 See note 8, supra. 

17 At p. 11, para. 18, of the Report. 
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omitted from the special reports, are such informed laymen to have 
no opportunity of consulting the transcript of the judgment, even 
of the Court of Appeal? The list of those non-lawyers who are 
interested in particular aspects of the law could, indeed, be greatly 
expanded. Teachers of law in the universities may spend a con- 
siderable part of their time teaching various aspects of the law to 
economists, accountants, political scientists, social workers, and 
students in various other disciplines, as well as the groups mentioned 
by the Law Reporting Committee. The importance of the informed 
layman in the working of the English legal system has always been 
recognised, and no narrow professional rivalries should be per- 
mitted to obscure it. 

The fact that this note has concentrated on unreported decisions 
of the Court of Appeal, about which there has recently been public 
controversy, does not mean that this is the only area of reporting 
that requires examination. There are still unreported decisions 
of the House of Lords; there are certainly many imbedded in the 
special series of reports, which are frequently ignored in later cases. 
And what of decisions of the Divisional Court, which bind all magi- 
strates’ courts, not to mention the High Court itself? 

Nor is the position in regard to legislation entirely satisfactory. 
Most legislation has been published at some time and is available in 
bound volumes of statutes in law libraries. In addition, many fairly 
recent statutes can be bought individually from H.M. Stationery 
Office at reasonable charges, but when these copies are out of print, 
the only alternative is a photostat copy. This, for example, is the 
only available individual copy of such statutes as the Wills Act, 
1887, the Married Women’s Property Act, 1882, the Guardianship of 
Infants Act, 1886, and the Custody of Infants Act, 1891. Only photo- 
stat copies of these statutes are available, at about 5s. to 6s. each. 
Such statutes as these affect very large numbers of people in their 
everyday lives. They and many others should always be available 
individually in print at reasonable charges. 

We need not another Law Reporting Committee, but a new 
review of the whole question of how to get rid of difficulties in find- 
ing the law. This should be conducted by a law availability com- 
mittee which should not be composed entirely of members of the 
Bar with a preponderance of judges and leaders, but should include 
a wide range of those who know from their experience the impor- 
tance of having the law publicly known."8 

O. M. Sronz.* 


18 My thanks are due to my colleagues Mr. Aubrey Diamond, Mr. Gerald Dworlnn, 
Professor L. C. B. Gower and Dr. Michael Mann for their helpful suggestions 
im connection with this article. 

All errors of fact or opinion are of course my own. 
* Lecturer in Law at the London School of Economics, University of London. 
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Nintu REPORT or THE Law REFORM COMMITTEE (LIABILITY IN 
TORT BETWEEN HUSBAND AND WIFE) 


In March 1959 the Lord Chancellor asked the Law Reform Com- 
mittee “‘ to consider whether any alterations are necessary or desir- 
able in the law relating to the liability in tort of one spouse to the 
other.” The Committee has now reported 1 that “ section 12 of the 
Married Women’s Property Act, 1882, should be repealed (except in 
relation to criminal proceedings) and that in the case of torts other 
than those affecting the title to or possession of property .. . 
husband and wife should be able to sue each other as if they were 
unmarried. The court should, however, be able, either of its own 
motion or on the application of the defendant, to stay the action if, 
having regard to all the circumstances including the conduct of the 
parties and the nature of the matter complained of, the judge is 
satisfied that the complaint is not one of substance or that it would 
not be in the best interests of the parties that the action should be 
allowed to proceed.” 2 The Committee adds that it is not con- 
templated that the court would wish to stay the proceedings where 
the defendant appears to have a claim to indemnity or contribution 
from some other source, whether by means of insurance or other- 
wise, ayd points out that this is of particular importance in the field 
of personal injuries caused by negligence in the driving of a motor 
vehicle.* The power to stay should, however, be exercisable when 
torts are committed after the parties have ceased to cohabit as well 
as when they are committed during cohabitation, but it should 
apply only to actions brought during the subsistence of the mar- 
riage. The power to stay should apply also in the case of an ante- 
nuptial tort, although the committee considers it most unlikely that 
there would ever be occasion to stay proceedings in these circum- 
stances.* Finally, the committee recommends that disputes affect- 
ing the title to or possession of property should continue to be dealt 
with under section 17 of the Married Women’s Property Act, 1882, 
and says that the recommendation for the repeal of section 12 of 
that Act is made without prejudice to any right which a deserted 
wife may at present possess in the matrimonial home.’ 


1 Cmnd. 1268 published January 19, 1961. 

2 Ibid., paragraph 11. 

8 Ibid., paragraph 12. The Committee adds: ‘‘ The inability of husband and 
wife to benefit from the other’s insurance against third party risks has been 
the subject of much criticism in the memoranda we have received and we agree 
with the views ressed. ” 

4 Ibid., paragraph 18. 

5 Ibid., paragraph 15. 
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It is unnecessary to repeat here the injustices and anomalies 
which have arisen from the present rule that in general no action in 
tort will lie between a husband and wife, and the further anomalies 
introduced by the mitigation of the injustices on the wife’s side, by 
permitting her to take action even against her husband for the 
protection of her property. The present position has frequently 
been the subject of criticism and is summarised in the Committee’s 
Report. A full discussion of these and allied matters by Dr. Glan- 
ville Williams also appeared in this journal ° at approximately the 
same time as the Committee’s Report. In brief, the net effect is 
that, unjust as the rule may be as between husband and wife, 
“ perhaps the injustices are even more glaring in their effect on 
other persons.” This is indeed but one illustration of a general 
principle applicable to the imposition of any dogma such as that of 
“c unity of husband and wife,” namely, that such a doctrine of unity 
between the members of any particular group must of necessity 
involve the erection of legal barriers between the members of that 
group and those outside it. Upon such a barrier both members of 
the group and third parties may come to grief.? 

If the Report leads to early legislation no one will regret the 
passing of a doctrinal rule which has proved so unjust in practice. 
The power of the court to stay proceedings also seems reasonable, 
as family quarrels are pre-eminently suitable for the exercise of 
discretion, but only so long as the principles on which this discre- 
tion is exercised are made public and are reasonably in accord with 
enlightened public opinion. Thus in the first place it is to be hoped 
that the Committee’s reservations as to when the power fo stay 
should and should not be brought into play will be made sufficiently 
specific in any ensuing legislation. But in addition, and particu- 
larly since this power to stay is likely to be exercised by the masters 
in chambers and not by a judge in open court, it is very desirable 
that the principles on which it is exercisable should be very clearly 
laid down. The Law Reform Committee reinforce this point when 
they say that the procedure under section 17 of the Married 
Women’s Property Act, 1882, ‘‘ has worked well in practice and has 
provided a speedy and efficient remedy for matrimonial disputes 
affecting the title to property.” The procedure has worked well in 


6 (1061) 24 M.L.R. 10L. 

7 Cmnd. 1268, paragraph 4. 

8 This is a very relevant consideration in the field of property rights. Any 
system of community of property, for example, not only gives mse to questions 
of who may desl with the community property and to what extent, but of how 
great a barrier any such system may in practice prove to marriage between 
people of different classes and financial standing: This ıs a field that needs 
ar more careful study than it has yet received, but prima facie there seems a 
strong case for the conclusion that the virtual abolition, by the Married 
Women's Property Act, 1882, of a husband's rights over his wife's property, 
struck at the foundations of many of the class barriers of nineteenth-century 
England. If this is so, the introduction of any system of community might 
be expected to result in a reinforcement of class barners. 
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practice and done substantial justice ° since about 1950 1° but not 
previously. The previous decisions in Blackwell v. Blackwell ™ and 
Hoddinott v. Hoddinott * were not just; that in Montgomery v. 
Blows (only marginally concerned with property, but giving rise 
to dicta which were invariably cited in subsequent property cases) 
can hardly be too strongly condemned. Is it not a little complacent 
for the Committee to be so satisfied with the working of a provision 
which was badly misapplied for some seventy years and has been 
working reasonably for about ten years? 

The proviso that the abolition of section 12 of the Married 
Women’s Property Act, 1882, should be without prejudice to any 
right which a deserted wife may at present possess in the matri- 
monial home arises out of the judgment of Goddard L.J. in Bram- 
well v. Bramwell,** pointing out that the inability of a husband to 
eject his wife from the matrimonial home arose from his inability to 
proceed against her for the tort of trespass.1° The Committee draws 
attention to the fact that: “‘ The present state of the law regarding 
a deserted wife’s right in the matrimonial home has not yet been 
the subject of any decision by the House of Lords and the law can- 
not be regarded as settled.” This may be taken as an indication that 
the Committee considers that the question of possessory rights in 
the matrimonial home might be the subject of separate examination. 
It is to be hoped that if such an inquiry is conducted, it will not be 


9 Except where a wife is so ill-advised as to use her own money for household 
purposes and invest money received from her husband ın durable assets. In 
Frbance v. Fribance [1957] 1 W.L.R. 884, a wife who did this was 
able $o claim a share in the durable assets only because of the unusual circum- 
stance that she could produce written evidence of an agreement with her 
husband that she should do so. It ıs also still not clear what 1s the position 
under s. 17 (as amended by the Matrimonial Causes (Property and Main- 
tenance) Act, 1958, s. 7) where the wife is dead and the surviving husband 
claims that she died owing him a debt. 

10 The decision of the Court of Appeal in Newgrosh v. Newgrosh (1950) (reported 
only in 100 L.J. 525) probably marks the watershed. The first good decisions 
are Jones v. Maynard [1961] Ch. 572 (Vaisey J.) and Rimmer v. Rimmer 
[1958] 1 Q.B. 68 (C.A.). 

11 [1948] 2 All E.R. 579. The Court of Appeal held that dividends accumulated 
by a wife as a resul of purchases from a co-operative society with money 

rovided by the husband belonged exclusively to the husband. 

12 [1949] 3 K.B. 406. The Court of Appeal (Denmng L.J., as he then was, 
dissenting) held that a win on a football pool resulting from forecasts made 

by the husband and wife jointly belonged entirely to the husband because the 
stake money (a few pence) was provided from a housekeeping allowance 
supplied by the husband. 
[1646] 1 K.B. 899. A husband earning 49s. a week represented his earnings 
to his wife as 80s. a week and allowed her a housekeeping allowance of 23s. 
a week for the maintenance of themselves and five children, while he 
retained 26s. a week for his private spending. On a Workman’s Compensa- 
tion claim by the wife in respect of her father, who lodged with them, the 
Court of Appeal held that (i) the wife was not partially dependent on her 
father and (i) any profit she might make from the father’s contmbutions to 
the income of the household belonged entirely to the husband (who was 
knowingly depriving his children of proper maintenance), since his wife must 
be deemed to be acting solely as his agent in respect of household 
arrangements. 

14 [1942] 1 K.B. 870. 18 Ibid. at p. 374. 
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confined to the narrow question of rights of wife v. rights of hus- 
band and those claiming through him (including his creditors), but 
that the interests of infant children of the parties will receive 
separate consideration. This, of course, will be possible only if the 
whole question of the duty of maintenance from which the wife’s 
rights to possession have been held by some judges to arise 1° is 
re-examined. English law has recently shown some belated and 
piecemeal recognition of the fact that in cases of conflict between 
husband and wife the interests of their infant children require 
separate consideration.‘7 Historically, however, maintenance of 
infant children was regarded as a mere extension of a wife’s common 
law right to maintenance. The result of this historical develop- 
ment has been that maintenance for an infant child is still on an 
inadequate scale 18 which takes no account of the fact that a young 
child requires constant care and supervision. The cost of such care 
should be included in the scale of maintenance for an infant child. 
Under the present scheme, if a wife cannot establish, or has for- 
feited, her own right to maintenance, adequate maintenance cannot 
be recovered for the child alone.’® 

This leads me to what I respectfully suggest is the outstanding 
defect of the Law Reform Committee’s Report, that is to say the 
isolation for its consideration of one very restricted question. 
Family law in particular has suffered too long from piecemeal 
reform without regard to the general picture. It is not satisfactory 
that the Committee should be asked to consider only the narrow 
question ‘‘ whether any alterations are necessary or desirable in the 
law relating to the liability in tort of one spouse to the othen”’ Dr. 


16 e.g., Denning L.J. ın Bendall v. McWhirter [1952] 2 Q.B. 466 at 476. 

17 6.g., the Matrimonial Proceedings (Children) Act, 1958, and the new powers 
given to magistrates over children of the family whenever they begin to con- 
sider & complaint by husband or wife under the Matrimonial Proceedings 
(Magistrates Courts) Act, 1960. 

18 In the magistrates’ courts the maximum recoverable is now 50s. per week for 
a child. According to Cmnd. 1287 Children in Care in England and Wales, 
March 1960, the estimated average cost to local authorities of maintaini 
children in their care for the year 1950-60 is: £2 98. 2d. for children board 
out; £8 11s. 5d. for those in local authority homes; £7 2s. for those in local 
authority hostels; £8 16s. 5d. for those in voluntary homes; £4 8s. 7d. for 
those in other accommodation. 

19 Thus the general principle is that if a wife commits a matrimonial offence 
(quaere cruelty) she loses her right to maintenance and can recover only main- 
tenance for the child, which ın the magistrates’ courts is limited to 50s., 
whether the child is legittmate or illegitimate. Can it be doubted that the 
principal sufferer from such a system 1s the child? 

In the conflict of laws the question is further confused by the theory of 
status (which 1s considered important) and its incidents (which are incidental, 
unimportant and governed by a different law or laws). This confused thinking 
has resulted in the present reductio ad absurdum of Sowa v. Sowa [1961] 2 
W.L.R. 818 in which the Court of Appeal has dismissed ‘‘ the lady’s claim ”’ 
for maintenance of herself and her auld, because since her marriage was 

tentially polygamous, she cannot claim maintenance as a wife under the 

ummary Jurisdiction Acts. Here semble the child is in law neither legitimate 
nor legitimate, and the simple device of a tribal ceremony exonerates his 
undoubted biological parent from any duty to maintain him by English law. 


Jory 1961 REPORTS OF COMMITTEES 485 


Glanville Williams’s article, to which reference has already been 
made,” shows clearly that this is only one of the questions which 
require reconsideration in the law of tort as it affects members of a 
family. These questions are interrelated. At the risk of doing 
violence to Dr. Williams’s careful study, I venture to summarise 
briefly the other reforms suggested in that article, with which I 
respectfully agree: 

(i) The husband’s action for general damages for loss of his 
wife’s consortium should be abolished,** but should be replaced by 
actions for special damages properly incurred by members of an 
injured person’s immediate family by reason of the injury. The 
rules for claims under the Fatal Accidents Acts ** should be brought 
into line with those obtaining for non-fatal injury, particularly as 
regards contributory negligence. 

(ii) The action for loss of earnings should be available to a 
married woman not in gainful employment and should cover the loss 
of her own working capacity and the cost of any substitute assis- 
tance required in the home. 

(iii) Actions for enticement and damages for adultery should be 
abolished. It is submitted, however, that if this is done there 
should be far more stringent safeguards for the financial interests of 
infant children.?* 

(iv) Dr. Williams suggests that actions for seduction should be 
abolished. Whether this is accepted or not, there would probably 
be general agreement that such actions should (i) no longer be based 
on loss of services and (ii) result in damages awarded being held 
not fos the benefit of the parent or guardian, but for that of the 
infant who has been seduced and any illegitimate child. 

I would suggest that in one respect in this field the law requires 
strengthening. It is now possible for a parent or guardian to obtain 
an injunction to restrain an infant from associating with an unde- 
sirable person only where the infant has been made a ward of court. 


20 Supra, note 6. 

21 This is the preferred solution. I regret I must dissent from Mr. Fridman's 
views as set out in ‘‘ Consortium as an ‘Interest 'ın the Law of Torts ' (1954) 
82 Can.B.R. 1065. I submit that the House of Lords was right to disallow 
such undesirable and potentially gold-digging actions as that brought by the 
wife in Best v. Samuel Fos [1952] A.C. 716 in respect of neghgence resulting 
in her husband's impotence. But I respectfully with Dr. Glanville 
ies that it is now time for the abolition of the husband’s separate right 

action. 

22 Although not many details are available of damages awarded respectively to 
wife and children, the small amount of evidence I have accumulated suggests 
that here again the damages are weighted unduly in favour of the wife (who 
may remarry) and against the children (whose lot may become difficult in case 
of the mother's remarriage). 

28 It is hoped that the Matrimonial Proceedings (Children) Act, 1958, may be the 
precursor of further safeguards for the infant children of separated and 
divorced parents, whose maintenance may be prejudiced by the remarriage of 
their father and whose rights to inherit on a parent’s intestacy are now 
[subject to the Inheritance (Family Provision) Act, 1988, as amended in 1952] 
completely displaced as to the first £6,000 of the estate, by the rights of a 
spouse subsequently married. 


VoL. 24 18 
oe 
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This is a fairly expensive procedure * which is generally appro- 
priate only where the infant is entitled to or will probably succeed 
to property. I suggest that the preventive procedure of an injunc- 
tion should be obtainable by a parent or guardian to restrain any 
infant from associating with an undesirable person, without the 
necessity of making the infant a ward of court. If this were possible 
for people of limited means one obvious use would of course be to 
prevent too close an association between an infant and a married 
person of the opposite sex, and particularly one with infant chil- 
dren, but it might also serve a useful purpose in preventing young 
people from falling into undesirable associations generally, without 
invoking the machinery of the Children and Young Persons Acts. 
O. M. STONE. 


ATTACHMENT OF EARNINGS ORDERS IN PRACTICE 


ATTACHMENT of earnings was introduced into English law by the 
Maintenance Orders Act, 1958, as a new method for enforcing main- 
tenance and affiliation orders where payments were in arrears.* 
Any assessment of the effectiveness of the new procedure must 
remain largely a matter of speculation in the absence of adequate 
judicial statistics about proceedings in magistrates’ courts, where 
the great majority of attachment of earnings orders will be made.* 
Nevertheless some valuable light is thrown upon the working of the 
new procedure from what may seem an unexpected source, the 
Annual Report of the National Assistance Board for 1959.° 

As is well known, it is the policy of the Board to encourage 
separated wives‘ or unmarried mothers, if they fall in need of 
national assistance, to obtain a maintenance or affiliation order for 
themselves or their children under the relevant statutes; and if 
necessary the Board will assist them with legal representation for 
this purpose at the Board’s expense.’ No information is available 
to the Board as to how wives and mothers may have fared in enfore- 
ing their orders under the new procedure of the 1958 Act. Excep- 
tionally, however, the Board exercises its independent right under 
sections 48 and 44 of the National Assistance Act, 1948, to obtain 
orders on behalf of wives or mothers where for various reasons they 


24 This has been reinforced by the recent decision in Re P.C. (An Infant) [1061] 
2 W.L.R. 710, that a father who made his infant daughter a Ward of Court 
must pay the costs of the Official Soliator as guardian ad litem of the infant. 

1 See note of O. Kahn-Freund ın (1959) 22 M.L.R. 175. 

2 The annual Civil Judicial Statistics do not extend to civil proceedings before 
magistrates. The statistics of 1959 merely show that there were fifty-two 
attachment of earnings orders made by the High Court and twenty-one by 
county courts durug the year (Cmnd. 6, p. 42). 

3 Omnd. 1086. 

The Board uses this term to describe wives who are living apart from thar 

husbands in various circumstances, mcluding as a result of a consensual 

separation, or because they have deserted, or been deserted by, ther husbands. 

5 Over 700 women were so helped in 1959 (Annual Report, p. 25). From May 9, 
1961, legal aid has been extended to civil proceedings in magistrates’ courts. 
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have not sought orders themselves.° Thus, during 1959 the Board 
invoked its right under these sections in 158 instances, ninety-four 
concerning a separated wife and sixty-four the mother of an illegiti- 
mate child.” 

In the period between the coming into effect of the 1958 Act on 
February 16, 1959, and December 81, 1959, the Board had pro- 
ceeded to enforce forty-one orders, obtained under sections 48 and 
44, where payments had fallen into arrears. Eleven of these cases 
were ones unsuitable for the new procedure by way of attachment, 
as, for example, where the men concerned were self-employed. In 
the remaining thirty cases attachment of earnings orders were made, 
and the Board reports that in seventeen of these the orders were 
completely effective in ensuring full and regular payment.’ In three 
other cases regular payment was secured but not at the full rate 
because the man’s earnings did not leave sufficient margin above 
the minimum amount (known as the “ protected earnings rate ”) 
which the court decided he must be allowed for his own needs and, 
in the words of the Act, “ for the needs of any other person for 
whom he must or reasonably may provide.” ° It was clear in one 
of these cases that the man was deliberately restricting his earnings. 
In another case no payments at all were received for some time 
. because the man, through no fault of his own, was unable to earn 
more than the protected earnings rate. In seven cases the attach- 
ment order was effective for a period, but the men then either lost 
or deliberately relinquished their employment; it was clear that 
three of them had deliberately thrown up their employment because 
of the*order. In the remaining two cases the orders were made too 
near the end of the year for any conclusion to be drawn from them. 

Although it would be dangerous to infer too much from so small 
a sample of cases, the experience of the Board augurs well for the 
new procedure. In two-thirds of the cases the attachment order 
secured regular payment either in full or to the extent that the 
man’s means would allow. In only four out of thirty cases was 
there evidence of deliberate evasion of the order. As the sample 
presumably consisted of cases presenting unusual features (else the 
original orders would not have been obtained by the Board), one 
may assume that at least as good results will be obtained in the 
ordinary cases where wiv2s and mothers seek to enforce their own 
orders. As the extension of legal aid to such proceedings brings 
private practitioners increasingly into the magistrates’ courts, it will 
be interesting to compare their experience with that of the Board. 


L. NevuLe Brown. 


8 e.g , under s. 48, N.A.B. v. Parkes [1955] 3 All E.R. 1 (C.A.) [see (1956) 
19 M.L.R. 90 and 623], and, under s. 44, N.A.B. v. Mitchell [1956] 1 Q.B. 
53 [see (1956) 19 M.L.R. 636]. 

7 Annual Report, p. 26. 

8 Ibid. p: 24, 

8 g. 6 (8) (b). 
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Tur Hrem Costs or Buyine A TRIVIAL ELEMENT 


Re Black Bolt and Nut Association 1 is the first case where the 
Restrictive Practices Court has held a price agreement to be in the 
interests of buyers in the home market. It therefore marks an 
important milestone in the history of the implementation of the Act. 
Its importance and interest are enhanced by the fact that the main 
argument in favour of the agreement accepted by the court is one 
which has never been prominent in economic discussions of price 
agreements. 

The products covered by the price restrictions comprise a large 
number of different types and sizes of black bolts and nuts, carriage 
bolts and nuts and railway fastenings. The association has forty- 
four members supplying about 90 per cent. of these goods. About 
three-quarters of all supplies are bought direct from manufacturers 
by the users, the remaining one-quarter passing through the hands 
of stockholding merchants (who receive specified discounts). The 
judgment refers in several places to the circumstance that “in 
general, the cost of the fastenings is a trivial element in the total 
cost of the final product of which they form part, and even in con- 
structional steelwork, where the evidence was that the proportionate 
cost of black bolts and nuts is highest, it is only of the omer of 
5 per cent.” ? 

The court found that, because of the uniformity of prices 
charged by all sellers under the agreement, the buyers (including 
merchants) were spared the necessity of ‘* going shopping ”’ for 
supplies. Furthermore, there was little scope for price reductions 
in conditions of price competition, and the administrative costs of 
going shopping would outweigh any price benefits to the buyers. 
Thus the buyers would be worse off if the agreement were abro- 
gated. The avoidance of this detriment by the agreement was held 
to constitute a ** specific and substantial benefit ” to the ‘‘ public as 
purchasers ” of fastenings, within the meaning of section 21 (1) (b) 
of the Act, and the benefit was held to outweigh likely detriments 
to the public interest arising from the agreement. This is a sur- 
prising decision. 

The decision is premised, partly, on the court’s conclusion that 
the prices under the agreement ‘‘ have in fact been reasonable.”’ 
« We do not think that overall they would have been lower had 
there been free competition in price; nor do we think, if the prices 
in the future are fixed in the same way as they have been fixed in 


1 L.R. 2 R.P. 60. 
2 Ibid. at pp. 54-55. 
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recent years, they will be higher than they would be under free 
competition.” 3 The main ground for this conclusion appears to 
have been that the average rate of profit earned by members of the 
association was not bigh.* This meant, according to the court, that 
‘* on balance there is very little room for any decrease in prices.” 
However, this inference does not necessarily follow from finding a 
reasonably low average rate of profits in an industry. Evidence 
was produced of the wide spread of the profits earned in various 
years by different firms in the association.” These differences sug- 
gest, prima facie, that uncontrolled competition would in due course 
eliminate the higher-cost firms in the industry; even assuming that 
a firm with a rate of profits equal to the “ reasonable ’’ average 
level could not reduce its prices and survive, those firms with above- 
average rates would be able to reduce prices, survive and, indeed, 
expand. There is no reason why price competition in the situation 

(as set out in the law report) could not lead to significantly lower 
prices.° The total costs of all member-firms of producing a given 
output when there is a price agreement provide no measure of the 
total costs of producing the same output when there is no price 
agreement, unless (among other things) the distribution of output 
between firms happened to be the same in the two situations. There 
is nothing in the judgment to explain why there would be no 
significant changes in the distribution of the total output if the 
agreement were abrogated. 

There is a further point, almost certainly of less importance than 
that just mentioned. Under a price agreement each firm is likely 
to expand its selling efforts and activities: if additional business 
cannot be gained by offering to sell at lower prices than competitors, 
the natural tendency is for each firm to extend its sales-promoting 
activities (e.g., by having more salesmen, visiting prospective 
buyers more frequently). This aspect of the workings of a price 
agreement is not mentioned in the judgment. The omission is 
somewhat surprising, particularly because so much attention is 
given in the judgment to the increase in buyers’ buying costs should 
the agreement be abrogated. The combined total of “ selling ” 
costs and “ buying ”? costs would seem to be the relevant 
magnitude: the judgment focuses on changes in one component 
only. 

3 Ibid. at p. 99. 

4 The sentence in the judgment quoted in the second-last sentence, above, is 
followed by this sentence: '‘ Competition in price would not increase demand 
for the fastenings.’ It is not clear whether this is meant to be an explana- 
tion why prices would not be lower with free competition. Clearly, however, it 
would not be an acceptable explanation. A low price-elastiaty of demand for 
a group of products may help to explain why a monopolist (or monopoly asso- 
ciation of firms) is unwilling to reduce prices when, say, demand has declined. 
It has no relevance for the individual pricing decisions of each of a number of 
firms in conditions of ‘‘ free competition.’' 

L.R. 2 R.P. 50 at p. 72. 


Indeed, it was argued for the association that ‘‘if there were free competition, 
prices would be kept at a low level. ... '’ (at p. 67). 


Qa 


490 THE MODERN LAW REVIEW Vor. 24 


The argument turning on the costs of going shopping postulates 
that without the agreement merchants and large users (together 
accounting for two-thirds of all purchases) would ‘‘ have to” (or 
“be compelled to,’? be under the ‘‘ necessity? to) spend more 
money, time and effort ascertaining prices from competing sources 
of supply before placing their orders. This, according to the court 
—and according to buyer witnesses—would be so costly as to out- 
weigh any possible reductions in prices (as compared with those 
ruling under the agreement). The immediate comment is that the 
buyers in question would soon learn that it did not pay to shop 
around too much, would adjust their buying practices accordingly, 
and save themselves the expense of doing so. To hold the opposite 
is to imply that these large commercial firms are unable to judge how 
much money and effort to invest in the particular buying activity, 
which would be a serious reflection on their commercial compe- 
tence.” A systematic and persistent over-expenditure on arrange- 
ments for buying fastenings seems highly unlikely. Why would 
these firms feel unable to place orders for fastenings without 
extensive prior examination of the market, and feel compelled to 
engage in—so it is postulated—demonstrably wasteful and avoidable 
expenditures ? 

In trying to answer this question, we may rule out the explana- 
tion that the commercial firms in question as a group suffer from 
an obsessive urge never to pay more than is necessary for an item, 
however trivial it may be and whatever the cost of discovering the 
lower price may be. This seems to leave two possible explansiens, 
the first of which is presented in the judgment. 

The court considered whether ‘‘ under free competition the 
industrial user would have the choice of restricting his purchases to 
one or two selected manufacturers and not going into the market 
generally to see if the goods can be obtained at a cheaper price.” 8 
But it seems to have dismissed this as an effective alternative, by 
stressing the importance of prompt and “‘ timeous ” delivery, and 
the relevance here of the inter-trading arrangements of the associa- 
tion, which would, it was said, be weakened by the abrogation of 
the price agreement. According to these arrangements, each manu- 
facturer is entitled to buy fastenings from other manufacturers at 
agreed discounts; this enables him to act as a “‘ merchant >” who 
can supply all the requirements of a particular user-buyer even if he 
does not manufacture all the lines himself. The court said: ‘* In 
times of great demand, when the problem of delivery is likely to be 
most important, there would be less prospect than under the present 
system of the single manufacturer’s being able to satisfy the 
7 Counsel for the Association ın Re Wholesale Confectioners Allsance’s Agree- 

ment, L.R. 2 R.P. 185 suggested (at p 145) that the *' shopping " argument 

was stronger in that case ın the Bolt and Nut case because in the former 
the buyers were ‘‘ small retailers'’ while ın the latter they were “large 


organisations.’’ 
. 2 R.P. 50 at p. 90. 
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industrial user’s requirements as to delivery. It seems to us that, if 
the uniform price were abolished, the industrial user would either 
have to incur the trouble and administrative expense of § going shop- 
ping ’ himself or would have to purchase his requirements from a 
stockholder who would have to go shopping for him.” ° However, 
the implied comparison between conditions with and without the 
arrangements seems to overlook an important point. In times of 
“ great demand ” the manufacturers themselves (in their capacity 
as ‘‘ merchants ”’) will have to do more shopping around than 
usual, because supplies will be tight. It would be surprising, also, 
if at such times more users did not indulge in more shopping 
around than usual in order to make doubly sure of securing the 
necessary supplies. The price agreement does not augment sup- 
plies; and the inter-trading arrangements merely provide a particu- 
lar mechanism for assisting in the distribution of supplies. Should 
the agreement and the inter-trading arrangement be abrogated, 
there is no reason why supplies should be smaller or why the 
matching of availabilities and requirements should be done less 
efficiently. The change might involve the growth of the business 
of non-manufacturing merchants, or even the development of new 
forms of merchanting activity (e.g., that of non-stockholding 
brokers). But there is no reason why the total effort engaged in 
seeking out supplies should be greater. Moreover, inter-trading, 
though it has been increasing in recent years, is reported as being 
only 6 per cent. of total production.?® 

The second possible explanation is more complex. The judg- 
ment does draw attention to a feature of market activity which is 
almost invariably ignored in economic theory. It is a convenient 
simplification to assume in economic analysis that buyers and sellers 
enter a market fully informed about relevant variables such as 
prices, and that market information is acquired without cost. For 
most purposes, this simplification does not destroy the value of the 
analysis. Yet market information is in fact not freely available, 
and both buyers and sellers usually incur costs to obtain or to 
supply information, for example, about prices. Where the prices 
charged by all sellers are known by buyers to be uniform because 
there is an effective price agreement, the cost of complete informa- 
tion about the prices of all sellers may be very low; the price 
charged by one seller is the price charged by all sellers. Where, 
per contra, there is no uniformity in prices (or non-uniformity is 
suspected by buyers), it may be more costly—if it is indeed possible 
—for a buyer to obtain complete information about the prices of all 
sellers. But this difference between the two situations is not enough 


9 Ibid. at p. 90. It is interesting that ın the Wholesale Confectioners case (see 
note 7), it was argued for the Registrar (at p. 151) that the distinguishing 
feature of the Bolt and Nut case was to be found in the special circumstances 
arising in ‘‘ times of great demand." 

10 L.R. 2 R.P. at p. 75. 
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to ensure that buyers are better off with a price agreement among 
sellers. However, it is possible to conceive of a situation where a 
price agreement could be unambiguously in the interests of buyers, 
with the costs of price information assuming a key role. 

Consider the hypothetical case of an industry which has a price 
agreement covering its wide range of products, with prices set at 
the average level of £a per unit. Assume that the agreement is 
abrogated. Assume further that unless at least an additional £b 
per unit is spent by (or on behalf of) buyers for discovering the 
ruling prices of the different sellers, the sellers would individually 
find it possible and profitable to adjust their (average) prices to ic 
per unit, c being greater than a. Buyers, that is to say, being 
insufficiently aware of competing prices, would tend not to switch 
their custom from one seller to another, and so not resist the 
increase in prices quoted by individual sellers. If, on the other 
hand, £b (or more) is spent on making price data available to 
buyers, assume that the (average) price level would settle at £d 
per unit, with d less than a (thereby providing the sellers with an 
incentive to have a price agreement), but with (d + 6) greater than 
a." Here, then, the abrogation of the agreement would leave the 
buyers worse off: if they “* went shopping ” (or had shopping done 
for them), they would be worse off; and if they refrained from going 
shopping, they would also be worse off. The costs of obtaining 
information in a competitive market would, in this hypothetical 
situation, be excessive, so that monopoly prices, up to a certain 
level, i.e. (d + b), would serve the interests both of sellers and of 
buyers."* ° 

The special situation outlined above is likely to occur very rarely 
in practice, and is best considered as a curiosum. (This is not the 
occasion to attempt to specify rigorously the necessary conditions.) 
The special situation is not the situation which the court seems to 
have had in mind in the present case. Thus the court did not 
discuss in its judgment the pricing implications of the situation 
where all or many buyers decided not to go shopping. It also did 
not discuss the possibility that prices (to the manufacturers of bolts 
and nuts) might be higher without the agreement. 

As it stands, the judgment is more interesting for the novelty of 
its argument than for its ability to convince. For, apart from the 
considerations already set out, it remains obscure why the avoidance, 


11 It is assumed, for simplifying the presentation, that sellere incur no price- 
information costs. This does not affect the issue. 

12 It might be asked why the average price under the agreement would not be set 
at £ (d + b), rather than at the postulated lower £a. The answer could be 
the need for compromise in an agreement between the conflicting views of 
member-firms, or the fear of public intervention. Bo long as the average price 
mader the agreement lies between £d and £ (d + b), the result in the text 
ollows. 

It may be noted that if the firms in the industry were confident that buyers 
would not shop around snffiaently, they would not have any direct ıncentive to 
have a price agreement. 
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via the agreement, of the postulated increase in the cost of 
buying fastenings, which themselves are “ a trivial element in the 
total cost of the final product of which they form part,” should be 
of “* substantial ”? benefit to the buyers of fastenings. Even if 
the effective cost were doubled, it is not obvious that the element 
would cease to be trivial in relation to the cost of the goods incor- 
porating the fastenings. The court, in fact, did not specify the yard- 
stick by which it judged the substantiability of the benefit—the 
saving in administrative costs. 

The avoidance of the cost of “ going shopping ” has been put 
forward as a defence of price agreements in subsequent cases. It 
has been rejected in both Re Wholesale Confectioners Alliance’s 
Agreement and Re Agreement between the Members of the British 
Bottle Association. In the former case the court said that the Bolt 
and Nut case “ was very special, and the circumstances totally 
different from those in the present case.” It did not, however, 
indicate what were the distinctive features of the Bolt and Nut case. 
It might be suggested, in conclusion, that the triviality as a cost 
element of the goods in question does not seem to be an economic- 
ally relevant distinguishing feature. The optimum amount to be 
spent by a buyer in ‘‘ going shopping ” for any item depends on 
the different levels of (expected) savings in price associated with 
different levels of ‘‘ shopping ’? costs. The triviality of the item 
relatively to the firm’s total expenditure on all goods and services 
does not affect the issue. (The total annual amount spent by a 
firm on an item is likely to affect its buying practices; a trivial 
cost glement is not necessarily trivial in this sense.) Again, the 
triviality of the goods as an element in the user’s costs is not a 
necessary ingredient of the hypothetical situation discussed above 
(p. 492), where it was shown that a price agreement could reduce the 
outlays (in price paid and shopping costs) made by buyers. 

B. S. Yamer. 


A HARDY ANNUAL 


As long ago as 1958 the Evershed Committee recommended the 
repeal of section 1 (8) of the Evidence Act, 1988.1 This subsection, 
as construed by the courts, makes inadmissible in evidence in civil 
proceedings a statement in a document which is otherwise admis- 
sible under the Act, because the statement was made or founded 
on information supplied by a person interested in civil (or perhaps 
other) proceedings, whether they were pending or anticipated when 


18 The witnesses in favour of the agreement linked the administrative costs of 
'‘ going shopping '’ with the costs of ‘' the probable need for the precautionary 
inspection of goods on delivery’ (at p. 95) if the agreement were abrogated. 
The court, however, attached little weight to this latter point (at pp. 86 and 
96). The judgment turned essentially on shopping costs. 

1 Final Report of the Committee on Supreme Court Practice and Procedure 
(1958; Cmd. 8878), pp. 98, 94, 106, 825, paras. 272-274, 276, 820 (9). 
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it was made. Nothing has been done to carry out this recommenda- 
tion, of course; and there has been a steady increase in the number 
of reports of decisions on the meaning of the word ‘‘ interested ” as 
used in the Act or its re-enactments overseas. Indeed, latterly these 
reports have become an annual event.” 

The most recent reported English decision was given in Bear- 
mans, Ltd. v. Metropolitan Police District Receiver, which was an 
action for compensation for damage, in pursuance of the Riot 
(Damages) Act, 1886. The alleged riot occurred on a Sunday 
afternoon, and took the form of the robbery of a suburban store 
by four men, following an assault on an elderly watchman. He 
gave two written accounts of the incident, one to the police a few 
hours afterwards, and the other to a representative of a firm of loss 
adjusters ten days later. As the watchman had died before the trial 
of the action, and the Crown did not claim privilege in respect of 
his statement to the police, the plaintiffs wished to use both state- 
ments as evidence admissible by virtue of the Evidence Act, 1988; 
in fact, without this evidence they would be unable to present a 
prima facie case, and in particular could not establish the number 
of participants necessary to constitute a riot. The question of the 
admissibility of the watchman’s written statements was tried as a 
preliminary issue by Master Jacob. Among other points raised, 
one matter for decision was whether the watchman was a person 
interested in the proceedings. In an elaborate reserved judgment, 
delivered in the last Long Vacation, the learned Master reviewed 
the cases and referred to some comments on them, including a note 
in this Review *; and he decided that the watchman was mot a 
person interested, and that his statements were admissible.* The 
Court of Appeal, consisting of Sellers and Devlin L.JJ. and Slade J., 
upheld the Master’s decision and refused leave to appeal farther.” 

Thus the pendulum of judicial thought has swung away from 
the earlier rigid view of the law, which gave the word “‘ interested °’ 
the widest connotation, towards a more liberal attitude, which 
gives that word a narrow meaning. It may be paradoxical that a 
liberal view involves a narrow construction, but that is a conse- 
quence of the form of the subsection; in any event there can be 
little doubt of the trend of modern authority. Im some cases a 
person had been regarded as disinterested only when he was inde- 
pendent,® but in Bearman’s case Slade J. suggested almost the 
reverse, namely, that only a likelihood of bias should disqualify a 


2 Tobias v. Allen (No. 2) [1957] V.R. 221 (Vic. Aust.); Kelleher v. T. Wall d 
Sons, Ltd. [1958] 2 Q.B. 346; Union Steamship Co. of New Zealand v. 
Wenlock [1959] N.Z.L.R. 178 (C.A.); and notes 4 and 5, below. 

8 (1958) 21 M.L.R. 668. 

4 [1960] 2 Lloyd's Rep. 181; The Times, September 28, 1960. See also [1961] 

_ 1 W L.R. at p. 687; [1961] 1 All E.R. at p. 395. 

5 [1961] 1 W.L.R. 684; [1961] 1 AU B.R. 884 (C.A.). 

8 Robinson v. Stern [1980] 2 K.B. 260 at p. 268 (C.A.); Plomien Fuel Econo- 

` miser Co., Ltd. v. National Marketing Co. [1041] Oh. 248 at p. 261; Evon v. 
Noble [1949] 1 K.B. 222 at p. 225. 
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document.” Devlin L.J. propounded a negative approach—thai no 
witness ought to be held to be a person interested on a ground 
which would not be taken into consideration as affecting the weight 
of his evidence if he were actually called in court.® Sellers L.J. 
was content to apply the subsection in the light of the particular 
circumstances; but he adopted the view expressed in some recent 
cases that an employee of a party was not necessarily interested, 
even though there was a possibility that his reputation might be 
impugned.® 

Devlin L.J. found three things in the Evidence Act, 1988, 
which pointed to the narrow construction of “interested ” in 
section 1 (8).1° The second was that the test of interest applies 
equally whether the maker of the statement is a witness or not. 
But, it may be argued, the fact that in the latter case the maker 
cannot be cross-examined as to his interest, though it may influence 
a judge in deciding on admissibility, does not seem a strong ground 
for limiting the scope of interest in general. The third was that the 
test of interest is to be applied on the assumption that the case is 
tried by a judge alone, because there is power under section 1 (5) 
to exclude even admissible documents when there is a jury. But 
the power is discretionary, and need not be exercised on the few 
occasions when there may be an opportunity to do so. The first 
and more convincing indication, which was previously suggested by 
Lord Evershed M.R.,** involves the relation between sections 1 (8) 
and 2 (1). The latter subsection recognises that the question 
whether or not the maker of the statement had any incentive to 
concegl or misrepresent facts is relevant to cogency. The learned 
Lord Justice therefore considered that the weight of the evidence 
is primarily for the judge and it is unnecessary to enter into a nice 
calculation when considering whether the statement should be 
admitted. A similar conclusion had recently been reached obiter 
by Gresson P. in the Court of Appeal in New Zealand, where a 
letter written by a ship’s officer was excluded in an action for 
personal injuries by a passenger, though not on the ground that the 
officer was interested. After pointing out that the corresponding 
subsections of the local statute overlap to some extent, the 
President said: 


“ In my opinion, the court need not therefore be over-strict 
in excluding a statement on the grounds of personal interest, 
unless that interest is one which is real, definite or substantial. 
Cases in which a personal interest is said to arise because of 
relationship to one of the parties, or to the reputation or 
diligence of the maker of the statement becoming in issue, can 


7 [1961] 1 W.L.R. 684 at p. 659. 

8 Ibid. at p. 658. 

9 Ibid. at pp. 648, 652-655. 

10 Ibid. at pp. 655-667. 

11 Jarman v. Lambert and Cooke Contractors, Ltd. [1951] 2 K.B. 987 at p. 940 
(C.A.). 
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be adequately dealt with under section 4... ” 13 (section 2 of 

the English Act). 
This interpretation at least reconciles two apparently contradictory 
subsections, though it does not make section 1 (8) much more easy 
to apply. However, it may be remarked that an alternative con- 
struction of section 2 (1) has been suggested.** It may have been 
designed for cases which were outside section 1 (8) on some ground 
other than lack of interest; for instance, because the statement was 
made when proceedings were neither pending nor anticipated. 
Assuming that the former interpretation is preferable, the main 
value of section 2 (1) appears to be the adventitious aid which it 
supplies in construing section 1 (8). 

Indeed, section 2 (1) seems to be otherwise superfluous.* The 

marginal note to the section reads: ‘‘ Weight to be attached to 
evidence,” and subsection (1) is as follows: 


“ In estimating the weight, if any, to be attached to a state- 
ment rendered admissible as evidence by this Act, regard shall 
be had to all the circumstances from which any inference can 
reasonably be drawn as to the accuracy or otherwise of the 
statement, and in particular to the question whether or not the 
statement was made contemporaneously with the occurrence or 
existence of the facts stated, and to the question whether or not 
the maker of the statement had any incentive to conceal or 
misrepresent facts.” 


This subsection does not carry out the promise of the marginal note; 
it contains no positive enactment on the weight of evidence, such 
as a provision that a particular matter is prima facie or conclusive 
evidence. It is true that the subsection is mandatory in form, but 
in the majority of cases it would be impossible to establish that it 
had not been observed, and therefore to enforce any sanction for 
neglect. In other words, the enactment is primarily advisory, 
making suggestions to the tribunal as to weighing the admissible 
evidence. This curious provision no doubt had at least one 
precedent," but when did it become the function of the legislature 
to give hints on cogency to the courts? Whom are the hints 
designed to help? The Act is not likely to be frequently invoked 
in the limited civil jurisdiction of the lay magistrates; while arbitra- 
tors and referees,!® even when they are not lawyers, are usually 


12 Union Steamship Co. of New Zealand v. Wenlock [1959] N.Z.L.R. 178 at p. 
190 (C.A.). trial was with a jury, but no question of discretionary 
exclusion was decided, as the statement was excluded on the ground that there 
was no proof that it was not reasonably practicable to secure the attendance of 
the maker, who was beyond the seas. 

13 See Cowen & Carter, Essays on the Law of Evidence (1956) 25; Carter, 
‘ Fividence Act, 1988: Problems of Interpretation ° (1952) 68 L.Q.R. 106 at 
p. 109. : 

14 Bee also the writer’s note in (1968) 21 M.L.R. 668 at p. 669. 

18 Rights of Way Act, 1932, s. 8; replaced by Highways Act, 1959, s. 35. 
Compare Inheritance (Family Provision) Act, 1988, s. 1 (7), as amended by 
Intestates’ Estates Act, 1952. 

16 Evidence Act, 1988, s. 6 (1). 
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chosen because they combine special knowledge with ordinary 
acumen. In general the Act is administered by professional judges 
and, whether they sit alone or direct juries, they can derive little 
advantage from the enactment of ‘‘ common-sense rules which 
would in any event be applied by any judge of experience.’ 17 
Subsection (2) reads: 


“ For the purpose of any rule of law or practice requiring 
evidence to be corroborated or regulating the manner in which 
uncorroborated evidence is to be treated, a statement rendered 
admissible as evidence by this Act shall not be treated as 
corroboration of evidence given by the maker of the 
statement.”’ 
This provision is little more than the enactment of the rule pre- 
viously laid down by the House of Lords, to the effect that a person 
cannot corroborate his own evidence,}* and the rule would remain 
in full force without this reminder. When, if ever, Parliament finds 
time to repeal the subsection on interest, it might also think it 
desirable to repeal the whole of the section on cogency. 


G. D. Nokes. 


Sowa v. Sowa: POLYGAMY AND THE UncHANGING Wind t 


Tuer Divisional Court having given leave to the wife in Sowa v. 
Sowa ? to appeal to the Court of Appeal on the ground that it was 
« desirable owing to the general importance of the matter, and not 
because of any doubt that it felt,” * we now have the benefit of the 
viewseof the latter court on the unhappy situation in which the lady 
found herself. Counsel for the wife—unavailingly, for the decision 
was upheld on appeal—made several gallant attempts to secure 
justice for her. One line of argument was that in 1866—when Hyde 
v. Hyde * laid down the rule that parties to a polygamous marriage, 
even if it were de facto monogamous, were not entitled to the 
remedies or relief available under English matrimonial law, adjusted 
as it was to dealing only with the concept of the “ Christian ” 
marriage—magisterial courts had no such jurisdiction in matri- 
monial matters as they now have and hence that they were not, 
as was the High Court, bound by this rule. He also sought to say 
that the court was justified in treating the first marriage as mono- 
gamous and valid and all subsequent marriages as void—an argu- 
ment which was in fact defeated in the Hyde case itself and was 


17 Phipson, The Law of Evidence (1952) 288. 
18 R. v. Christie [1914] A.C. 645 (H.L.). 

1 This title is prompted by the note by Furmaton in (1961) 10 I.0.L.Q. 180, 
entitled ‘‘ Polygamy and the Wind of Change.” 

2 [1060] 8 WER. 483; [1960] 1 All E.R. 687, noted by the present writer, 
ante, p. 188, where the facts are set out, and by Korah in (1961) 10 1.0.L.Q. 
190. The present proceedings are reported in [1961] 2 W.L.R. 818; [1961] 1 
All E.R. (Holroyd Pearce, Harman and Davies L.JJ.). 

3 [1961] 2 W.L.R. at p. 314, per Holroyd Pearce L.J. 

4 (1866) L.R. 1 P. & D. 180. 
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thus bound to fail here. Counsel also pressed upon the court a 
submission that ‘‘ practical convenience ” required it to deal with 
potentially polygamous, but de facto monogamous, marriages. In 
this behalf, he prayed in aid section 8 of the Family Allowances 
Act, 1956,° as going to show that there was a real difference between 
polygamous marriages and marriages which, though potentially 
polygamous, have at all times been actually monogamous and that 
magistrates’ courts ought thus to be allowed to entertain 
proceedings in respect of such marriages. 

Whatever wind of change may have blown over this corner of 
the law in regard to the recognition in England of foreign dissolu- 
tions of marriages celebrated in England effected according to the 
domiciliary law by means appropriate to the dissolution of polyga- 
mous marriages,® it is abundantly clear that the Court of Appeal 
has now completely set the seal on the Hyde rule. It has also 
endorsed the view that it is the nature of the marriage at its incep- 
tion which controls in the present context so that the fact that it 
remains monogamous must be beside the point.’ In demolishing 
counsel’s submissions, Holroyd Pearce L.J., who gave the leading 
judgment, remarked that the reasoning in the Hyde decision was 
‘¢ inescapable ” 8 and considered that Lord Greene M.R. in Bain- 
dail v. Baindail ® had shown that this reasoning applied to ‘‘ matri- 
monial relief in general.” 1° No logic or principle could support 
any distinction between the magisterial jurisdiction in these cases 
and that of the High Court, for one could not accord different 
meanings to the words “ husband,” ‘‘ wife’? and ‘* married 
woman ” according as they appeared in the Summary Jurisdiction 


5 This reads: ‘‘ As from the appointed day, a marriage performed outside the 
U.K. under the law which permits polygamy shall be treated for any purpose 
of the Family Allowances Acts 1945 and 1952, the National Insurance (Indus- 
trial Injuries) Acts, 1946 to 1954, the National Insurance Acts, 1946 to 1955, 
and this Act as beg and at all times having been a valid marnage if and so 
long as the authority by whom any question or claim arising in connexion with 
that purpose falls to be determined i is satisfied that the marriage has in fact at 
all times been monogamous.’ 

It will be noted that this provision does not require the husband to have 
acquired an English domicile in order to attract the benefit of this provision. 

6 See the cases discussed by Furmston, op. cst., supra; Webb & Brown, A 
Casebook on the Conflict vot Laws (1960), pp. 284-285. In Ohochuku v. 
Ohochuku [1960] 1 All E.R. 258, it would seam that the Nigerian courts would 
recognise the dissolution by the English court of the monogamous English 
marriage as effective to n iat e potentially polygamous and earlier 
Nigerian one. In that case, to use Baty's words, the court was doing “ 
more than regulate the capacity of foreigners in their English polarity” 
which is ‘‘no more than England is strictly entitled to do" (Polarized Law 
(1914) at p. 29). 

7 As is evident from Mehta v. Mehta [1945] 2 All E.R. 690. A more generous 
view was taken in the Sinha Peerage Claim [1946] 1 All E.R. 848n. Cf. also 
Royal v. Cudahy Packing Co , 195 Iowa 758 (1922) (Supreme Court of Iowa). 
But, as was pointed out by Holroyd Pearce L.J. at p. 817, cases on succession 
and the like (where the person whose marriage is in question is dead) are 
treated on 8 different footing. 

8 [1961] 2 W.L.R. at p. 815. 

9 [1946] P. 122, esp. at pp. 125, 126 (C.A.). 

10 [1961] 2 W.L.R. at pp. 815-816. 
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Acts or the Matrimonial Causes Acts. The mere fact that the 
former Acts gave different relief for different causes from the latter 
statute was not a ground for inferring that the Hyde rule did not 
govern the former Acts. Further, had the legislature meant that 
rule to apply to the Summary Jurisdiction Acts, it would have 
clearly expressed such intent. The attempt to call in aid the 1956 
Act proved equally ill-starred since the learned judge could find no 
justification for such a departure from principle—though Parliament 
might, if it desired, make provisions similar thereto to cover cases 
such as the present one. He regarded such provisions as likely to 
be attended ‘* by many obvious incongruities and difficulties.” 11 
As, indeed, he had said earlier, when disposing of the argument 
based on ‘* practical convenience,” ‘f the fact that a marriage 
happens at the moment to consist only of two formerly single 
spouses is irrelevant and may be altered at any time by the husband 
taking another wife. A husband could always invalidate a pending 
summons simply by so doing. Such a situation would be incon- 
gruous and shows the undesirability of seeking to alter the principle 
on the ground of convenience in particular cases.” 1? 

The inevitability of this decision must really have been a fore- 
gone conclusion in the light of the case-law and of the accepted 
canons of statutory interpretation, especially that which prevents a 
court from embarking on a voyage of discovery in order to fill in 
gaps left by the legislature. Sharing, as one surely must, the 
Tegret expressed by both courts and in the hope expressed by 
Harman L.J. that justice could be “‘ wrung ’ from the husband 
by means of a breach of promise suit,1* one is prompted to delve 
deeper to discover what other relief might be available to such a 
wife seeking financial relief. On the grounds of common humanity, 
she is entitled to all the ‘* back door ” relief she can get to make up 
for what she cannot obtain at the ‘‘ front door.’ It is earnestly 
to be hoped that she would not be thought to be obtaining the 
matrimonial relief denied to her here were she, assuming that the 
circumstances were otherwise appropriate, to pledge her husband’s 
credit as his agent, e.g., for necessaries supplied to her and the 
child. Further, since the child is under sixteen and legitimate, 
both parents are liable to maintain it under the National Assistance 
Act, 1948, s. 42. Were the facts to warrant it, there would seem 
to be nothing to prevent the wife’s approaching the Board for 
assistance for the child and the Board’s then applying for an order 
to recover the cost thereof from the husband. This argument 


11 [1961] 2 W.L.R. at pp. 315-817. 

12 [1961] 2 W.L.R. at p. 816. 

18 Magor £ St. Mellons R.D.C. v. Newport Corpn. [1952] A.C. 189, especially 
per Lord Simonds at p. 191 (H.L.). 

14 [1961] 2 W.L.B. 318. 

15 See es. 7 (6), 42 (1) and 48 of this Act. The ratio of Seedat's Executors v. 
The Master (Natal) [1917] S.A.L.R. (A.D.) 802 (Supreme Court of South 
Africa) would seem to favour this view. 
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does not depend on the monogamous or polygamous nature of the 
marriage, but, when considering whether, if the wife were to seek 
assistance for herself, the Board could then ask for an order from 
the husband,?* different considerations arise. One must then ask 
whether this legislation is geared solely to the ‘‘ Christian °’ mar- 
riage. Eœ facie, no doubt, this is so, but there appears to be no 
cogent reason apparent from the Hyde decision which requires 
application of that rule in this context.17 Bastardy proceedings, 
on the other hand, are clearly unavailing, for it is plain that the 
child is legitimate and that no claim can be made in respect of a 
legitimate child.1® Whatever may be the solution of this unfor- 
tunate lady’s lot, it is evident that some statutory wind of change 
is called for to prevent future claims of this kind being met with a 
similar non possumus.’ 
P. R. H. Wess. 


Sowa v. Sowa: MAINTENANCE OF FAMILY DEPENDANTS 


Two major questions concerning the approach of the English courts 
to the maintenance of family dependants appear to arise from this 
decision : 

(1) In this, as in other cases previously, the Court of Appeal has 
taken as its starting point a consideration of the marriage ceremony, 
and in particular has once more based itself upon the decision in 
Hyde v. Hyde and Woodmansee + that “‘ the matrimonial law of 
this country is adapted to the Christian marriage.” I suggest that 
it is now time that the equation of the monogamous wifh the 
Christian marriage was abandoned because (a) it does not and never 
has correctly represented the limits of the jurisdiction of the 
English courts; (b) it is historically unfounded; and (c) it is 
particularly unfortunate in the context of polygamous marriages 
today. 

Briefly, as to (a), the English courts have always recognised as 
valid marriages celebrated in this country according to Jewish 


16 See ss. 42 (1) and 48. 

17 It might, of course, be said that s. 8 of the 1956 Act does not cover the 
National Assistance legislation in express words, so that it is available only to 
the parties to & monogamous union in the ‘‘ Christian’ sense. However, a 
court having the same kind of courage as the Court of Appeal which decided 
Travers v. Holley [1958] P. 246, might be prepared to embark on the neces- 
sary judicial legislation at the msk of ignoring the Magor decision. 

18 Kruhlak v. Kruhlak (No. 2) [1958] 2 All E.R. 294 (D.C.). 

19 A bold soul might be tempted to suggest that, since the parties already 
possessed married status, there would be no objection to granting the wife a 
decree of specific performance compelling the husband to convert the marriage 
into a monogamous one. One cannot help feeling that the policy behind s. 79 
(10) of the Marriage Act, 1949 (and earlier legislation which it replaces), mili- 
tates against this view. 

1 (1866) L.R. 1 P. & D. 180. 
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rites,* and have assumed matrimonial jurisdiction in relation to such 
marriages, to marriages celebrated in accordance with Japanese 
rites * and Soviet Russian rites.‘ The Court of Appeal has held 
that a man married according to the Hindu rites of his domicile 
“ has the status of a married man ” so as to prohibit his remarriage 
at an English registry office during the continuance of his Hindu 
marriage.” Moreover, the registry office marriage in England is 
(and should be) a civil and not a religious ceremony, though 
certainly monogamous.® 

As to (b), it is undeniable that monogamous marriage was a 
system of social organisation universal among all the peoples of 
what is now Western Europe long before the birth of Christianity. 
Witness the ancient Greeks and Romans, the Germanic tribes 7 and 
the Celts of Britain. The Christian Church, which originated 
among a polygamous people, merely extended the area of mono- 
gamy, but had no part in its invention. The fact that the 
Christian marriage was for some twelve hundred years super- 
imposed in this country on a monogamous union of immemorial 
antiquity is no justification for the equation of two entirely separate 
and distinct phenomena. 

As to (c), in dealing with the institution of marriage among 
people who still retain polygamy, it is particularly unfortunate that 
this false equation should be persisted in. There is surely no advan- 
tage in attempting to persuade polygamous people, against the facts 
of history, that the institution of monogamy is necessarily geared to 
and involves the acceptance of any Christian concept. In talking 
to Afgicans, particularly those from Ghana and Nigeria, I have 
noticed that they almost invariably refer to the monogamous 
marriage provided for by the Marriage Ordinance of both countries 
as a Christian marriage. This fallacy should be eradicated and not 
supported. Monogamy does not stand or fall with belief in 
Christianity. 

(2) Sowa v. Sowa was concerned with the duty of a man 
residing in England to maintain his “‘ wife ” (in the broadest sense) 
and infant child. There is no reason why the courts should 
approach legislation dealing with the maintenance of dependants as 
necessarily geared to and dependent on jurisdiction in divorce. In 


2 See Andreas v. Andreas (1787) 1 Hag.Con.App. 9; Lindo v. Belsario (1795) 
1 Hag.Con. 248, Lord Hardwicke’s Act (the Marnage Act, 1758, now the 
Marnage Act, 1949, s. 26). In Penhas v. Tan Soo Eng [1968] A.C. 304, the 
Privy Council advised that a marriage ceremony in Singapore between a 
Jewish man uttering Jewish prayers and a Chinese woman uttermg Chinese 
prayers (each incomprehensible to the other) constituted a valid monogamous 
marriage according to English common law. 

3 Brinkley v. Att.-Gen. (1800) L.R. 15 P.D. 76. 

4 Nachtmson v. Nachimson [1980] P. 217; Kenward v. Kenward [1951] P. 124. 

5 Baindail v. Baindasl [1946] P. 122. 

8 Cf. Maher v. Maher [1961] P. 342. 

7 Tacitus: Germania, Chap. 18. 

8 Tacitus: Life of Agricola, Chap. 16. Caesar in De Bello Gallico, Bk. V, Chap. 
14, was retailing fairy tales. 
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this case, as in Wood v. Wood,® the court was concerned with the 
duty of a man in this country to maintain his undoubted biological 
child. For this purpose it was quite unnecessary to go into the 
question of the kind of ceremony that had been performed between 
father and mother (or, in Wood v. Wood, whether it had been 
validly dissolved), nor need the court have limited itself to con- 
sidering, and dismissing, ‘‘ the lady’s claim.” In this case the 
farcical result seems to be that the child is neither legitimate for 
the purpose of maintenance under the Summary Jurisdiction Acts, 
nor illegitimate for the purpose of maintenance under the Affiliation 
Proceedings Act, 1957.7° Could there be a clearer illustration of the 
shortcomings of the dogmatic approach to a purely practical 
question? 

The Court of Appeal was, I suggest, undoubtedly right to reject 
the distinction between the potentially and the actually polygamous 
marriage, which would open wide the door to evasion and might 
well have the effect of encouraging polygamy, especially now that 
proxy marriages are clearly recognised.11_ The appropriate criterion 
seems to be: ‘* Was this a ceremony recognised as lawful by the 
lee loci contractus, and not contracted during the continuance of 
any previous marriage (in a similar broad sense) ? ” 

The other reform indicated by the decision as both necessary 
and urgent is the complete severance of the duty of maintenance 
of infant children (legitimate or illegitimate or neither), which in 
the case of legitimate children should no longer be regarded as a 
mere extension of the duty to maintain a wife, and should be on 
a far more generous scale which could, in the case of a (biological) 
parent of adequate means, completely cover the cost of maintaining 
a young child without hardship to the child or the other parent or 
charge to the public funds. 

O. M. STONE. 


Hie-Purcuase: ESTOPPEL—PENALTIÆES 


Campbell Discount Co., Ltd. v. Gall * and Campbell Discount Co., 
Ltd. v. Bridge ? are cases which raise fundamental legal problems, 
in the one instance of the operation of statute law, agency and 
estoppel, in the other of the law relating to penalties and the power 


2 [1957] P. 254. 

10 Proceedings under this Act had been initiated and abandoned. On the eutho- 
nity of Baindatl v. Batndail the ‘‘ wife'’ is probably not a single woman 
within the meaning of the Act, certainly for the purpose of obtaining an order 
against her ‘‘ husband.” 

11 Apt v. Apt [1948] P. 88; Ponticelli v. Ponticelli [1958] P. 204. 

12 See note 18 p. 484, ante. In Cooke v. Cooke [1960] 3 W.L.R. 807 the 
Divisional Court held that reasonable belief ın the wife’s adultery was an 
answer to wilful neglect to maintain her but not an answer to wilful neglect 
to maintain the child, which was in law a separate complaint. 

1 [1961] 2 W.L.R. 514; [1961] 2 All E.R. 104. 
2 [1961] 2 W.L.R. 696; [1961] 2 All E.R. 97. 
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of courts to rewrite, or at any rate to interfere with the terms of, a 
contract agreed between the parties. 

In Campbell Discount Co., Lid. v. Gall the buyer of a car on 
hire-purchase terms signed his name to a blank hire-purchase con- 
tract supplied to the dealer by a finance company. The dealer 
entered the wrong price and sent the contract to the hire-purchase 
company, which bona fide accepted the transaction and paid the 
dealer the price stated on the hire-purchase contract, less the sum 
deposited with the dealer by the buyer. When a copy of the 
contract was sent to the buyer, he realised that the price and the 
amount and number of the instalments required for its payment 
were incorrect, and he refused to pay. The finance company took 
possession of the car and claimed payment of four of the monthly 
instalments. The buyer counterclaimed for the return of his deposit. 
Both claims depended upon whether in fact there was a valid con- 
cluded agreement between the buyer and the finance company. It 
was held by the Court of Appeal that no such agreement had ever 
been concluded. 

The facts of the case raised three different problems: (1) how 
far the operation of the Hire-Purchase Acts, 1988-54, upon an 
agreement may be excluded by documents or conduct; (2) whether 
the dealer was the agent of either, and if so which party; (8) could 
the buyer be estopped by his negligence in signing the hire-purchase 
contract in blank from denying the truth of its contents as against 
the finance company ? 


2 1. The Hire-Purchase Acts 


The buyer raised the point that, even if there were a contract 
between himself and the finance company, it was unenforceable, 
because his signature in blank failed to comply with the provisions 
of section 2 (2) (a) of the 1988 Act, under which inter alia a note 
or memorandum of the agreement must be made and signed by the 
hirer (i.e., the buyer).* Under the 1954 Act, the provisions of the 
1988 Act apply only where the price of the goods involved does not 
exceed £800. Ewa facie the agreement the price of the car was over 
this limit: therefore the 1988 Act did not appear to apply. The 
Court of Appeal did not allow this apparent exclusion of the Acts 
to operate, on the grounds that parol evidence was admissible to 
show either what the true terms of the contract were or that a 
contract was within the Hire-Purchase Acts, despite the contents 
of a written agreement and, as a possible additional ground, that 
no conduct on the part of the buyer could estop him from raising 
the issue that the contract was within those Acts.* 

The point here is that the Hire-Purchase Acts, like the Bills of 


3 Eastern Distributors, Lid. v. Goldring [1957] 2 Q.B. 600. 
4 [1961] 2 All E.R. 104 at p. 107. 
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Sale Acts and the Rent Acts, must be allowed to operate on trans- 
actions which in fact come within their scope, whatever any docu- 
ments relevant to the transaction may say.” The parties cannot, 
by skilful or artful language or representations in their contract, or 
other document witnessing their transaction, evade the mandatory 
requirements of the appropriate statute. For to allow this to occur 
would be to frustrate the intentions of the law, and so to deprive 
parties to the transaction, and strangers in proper circumstances, 
of the protection afforded them by the statutes in question. 


2. Agency 


Because of the mistake about the price of the car, the question 
whether the dealer was an agent assumed great importance. For 
if he were the agent of the company, the company would be bound 
by the price he had orally agreed with the buyer, i.e., £265: and 
if he were the agent of the buyer, then the buyer would be bound 
by the representation the dealer had made to the company that the 
price was £825. 

In favour of the conclusion that the dealer was the company’s 
agent were the following facts: he decided the price and the rates 
of repayment, received a commission from the company on the 
transaction, gave the price of the goods to the buyer, thereby 
fulfilling a requirement of the Hire-Purchase Act, 1988,° and 
received the initial rental on behalf of the company. All of these 
were rejected by Holroyd Pearce L.J. as decisive of the question.’ 
So, too, was the argument that the mere provision of hire-purchase 
forms by the company to dealers for transactions of this kind 
showed that all such dealers acted as agents of the company. In 
an earlier case,® not really involving the point at issue, Diplock J. 
stated that there was much to be said for the view that, in autho- 
rising the dealer to proffer on delivery of the goods a document 
containing the terms of a hire-purchase agreement, the company, 
when the goods were in fact delivered against signature of the 
delivery receipt, accepted by conduct the buyer’s offer, constituted 
by the buyer’s signature of that agreement, so that a binding con- 
tract was thereupon made, or at least that the company by their 
conduct were estopped from denying that such a contract then 
existed. However, in the instant case, Holroyd Pearce L.J. was 
not prepared to accept this either as valid or as binding on the facts 
before him.® The fact that the dealer was habitually concerned in 


5 For Hose pe involving the Bills of Sale Acts see Re Watson (1890) 25 Q.B.D. 
21; Madell v. Thomas [1891] 1 Q.B. 230; Beckett v. Tower Assets Co. [1891] 
1 Q.B. 688; Polsky v. 3. ¢ A. Services [1951] 1 All E.R. 186. 

6 Hire-Purchase Act, 1988, s. 2 (1): ‘* Before any hire-purchase agreement is 
entered into in respect of any goods, the owner shall state in writing to the 
prospective hirer otherwise than in the note or memorandum of the agree- 
ment, a price at which the goods may be purchased by him for cash.... ’ 

1 [1961] 2 All E.R. 104 at pp. 107-108. 

8 Lowe v. Lombank, Ltd. [1960] 1 All B.R. 611 at p. 617. 

9 [1961] 2 All E.R. 104 at p. 108. 
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arranging the acceptance by the finance company of an agreement 
for the purchase of cars on hire-purchase did not make the dealer 
the company’s agent, any more than the fact that the buyer was 
concerned in such an arrangement made him the agent of the 
company on one particular occasion.?° 

Nor could it be said that the dealer was the agent of the buyer. 
He would not be in normal circumstances: and the fact that the 
buyer had given the dealer a signed ‘hire-purchase agreement did not 
affect the situation. This was only done to enable the dealer to sell 
the car to the finance company before the latter sold it to the buyer. 
The dealer did everything in the pursuance of his own interests, not 
for the benefit of the buyer on hire-purchase.** 

The dealer, therefore, would appear to be on this reasoning a 
middleman who is an independent contractor and not an agent, 
someone whose position resembles that of a retailer who acts as a 
conduit pipe between the wholesaler and the eventual retail buyer.’? 
No doubt in proper circumstances it might be argued that a dealer 
could be the agent of either the finance company or the buyer on 
hire-purchase. But in the light of what was said in this case it 
seems difficult to imagine circumstances in which such a situation 
would arise. In truth, as Diplock J. said in Lowe v. Lombank,™ 
though the courts are becoming familiar with the mechanics of hire- 
purchase, the legal relationship between the hirer (i.e., the buyer), 
the dealer and the hire-purchase company at various stages in the 
transaction still involves many problems which have not been 
authoritatively solved. 

Coyld it not be argued that, since dealers in these days normally 
sell vehicles on hire-purchase and undertake to arrange the neces- 
sary finance for the buyers, the dealer has by mercantile custom 
become an agent for the arrangement of such transactions? But, if 
so, whose agent is he? Does the fact that a dealer normally 
arranges such transactions through one particular finance company 
lead to the inference that he has become the agent of the company 
for such purposes, either by holding out or by custom, i.e., implica- 
tion? Or should the dealer be regarded more like a mercantile 
agent, whose services in the arrangement of hire-purchase contracts 
are employed by a prospective buyer on hire-purchase when he goes 
to the dealer to buy a vehicle? 14 The reasoning and language of 
Holroyd Pearce L.J. in the instant case are against the first sug- 
gestion. But they do not conclusively decide against the second. 


10 Ibid. 

11 Ibid. 

12 Cf. the position of the manufacturer of tools supplied to an employer for use by 
his employees: the employer will not be liable for breach of the duty of care 
he owes his em oe the tool is faulty: Davie v. New Merton Board Mills, 
Ltd. [1059] A. 

13 [1960] 1 All E. R. 61l at p. 617. 

14 On agents with ımphed authority and agency by estoppel, see Fridman, Law of 
Agency, pp. 86-91, 95-100. See also tbid. pp. 24-25, 54-60. 
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8. Estoppel 


Having decided that the dealer was not the agent of either party, 
the court was faced with one final possibility. Could it be said that 
the buyer was estopped from raising the mistake as to the price by 
his conduct in allowing the dealer to have and make use of a signed 
hire-purchase agreement? On the facts this court rejected the 
suggestion that the buyer had given the dealer apparent authority 
to transact with the finance company, i.e., that although the agent 
was not ab initio the buyer’s agent, he became one subsequently, as 
a result of the representation contained in the possession of the 
agreement that the dealer had the buyer’s authority to make a 
contract with the finance company on his behalf.1* 

The other suggestion, that the buyer was estopped by his negli- 
gence from repudiating the agreement, irrespective of any question 
of agency, involved the court in legal, not factual, decision. It was 
held, on three grounds, that the negligence in question did not give 
rise to any estoppel: because negligence only gave rise to estoppel 
where there was a duty of care owed by the person making the 
representation to the person to whom the representation was made, 
because the doctrine of estoppel by negligence applied only to nego- 
tiable instruments, and because, in any event, the proximate cause 
of the loss to the finance company was not the negligence of the 
buyer but the unforeseeable fraud (or mistake if such it were) of 
the dealer.**° The point which is of greatest interest in the present 
context is whether the doctrine of estoppel by negligence is limited 
in the way suggested by the court. There are really two separate 
principles put forward: on the one hand, that the doctrine of 
estoppel by negligence only operates where a duty of care exists: 
on the other, that the doctrine is even more limited in its applica- 
tion in that it only applies to negotiable instruments. If the second 
is correct, the first principle is either wrong or unnecessary. If the 
first is correct, then the application of the doctrine to negotiable 
instruments may be regarded as one instance where a duty of care 
is owed by one party to the other. I have suggested elsewhere 17 
that the only circumstances in which a duty of care is owed so as 
to involve the operation of estoppel by negligence in proper cases 
are where there is the likelihood of physical or proprietary damage 
as a result of reliance upon the representation made by the person 
against whom the estoppel is raised. However, even if there is 
negligence which affects a question of property, an estoppel will 
only arise where the representor cloaks another person with apparent 
indicia of title or authority to deal with title: and the basis 


18 Distinguishing the case of Eastern Distributors, Ltd. v. Goldring [1957] 2 
Q.B. 600; see the discussion of this case in Fridman, op. cit., pp. 182-186. 

106 Another possible ground was that estoppel by negligence did not apply where 
the agreement alleged to result from the estoppel was unenforceable under the 
Hire-Purchase Acts. 


17 Fridman, op. cit., pp. 57-58, see also ibid. pp. 178-186, 251. 
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of this is not negligence but apparent title or apparent authority.?® 
In the case of negotiable instruments, there is also a duty of care,!? 
so that the negligence of the maker of the instrument will more 
easily raise an estoppel against him should his agent exceed his 
authority, or should some other person, not the maker’s agent, deal 
wrongfully with the instrument. In other words, estoppel in the 
case of negotiable instruments, though it does involve the notion of 
duty of care, is also an example of estoppel resulting from holding 
someone out as owner or as agent. This, it is suggested, invites the 
conclusion that the doctrine of estoppel by negligence applies only 
where the negligence would lead someone to err about title to 
property,’ or where there is a duty to use care not to cause pro- 
prietary (as opposed to physical) loss to another person: and 
negotiable instruments can give rise to estoppel by negligence either 
because a duty of care is owed in respect of such instruments or 
because they involve title or authority to deal with title. 

The issue in the instant case was whether a contract had been 
concluded between the company and the buyer, not whether title 
in the vehicle had passed from one to the other. Hence estoppel 
by negligence would only operate if it could be said that a duty of 
care existed. Here, once again, was an opportunity for the court 
to enlarge the scope of the notion of duty of care. But the court 
preferred to state that the only documents in respect of which such 
a duty existed were negotiable instruments.” Moreover, since it 
had been decided that no apparent authority had been given to the 
dealer by the buyer, it was not possible to bring into play the other 
kind of situation in which negligence by a representor will raise an 
estoppel against him. It seems a pity that the courts are not 
prepared to extend the application of the idea of duty of care to 
circumstances in which contracts involving property are concerned. 
In such instances, it could be argued, reliance to one’s detriment 
upon a negligently made statement ought to give rise to an obliga- 
tion based upon the statement.?? However, the courts are reluctant 
to carry the modern principles of negligence to their logical 
conclusion.’ 

Another illustration of this reluctance to extend principles is pro- 
vided by the other case, Campbell Discount Co., Ltd. v. Bridge.** 
There the hire-purchase agreement provided that the buyer could 
terminate the contract by giving written notice to the owners. If 


18 See Central Newbury Car Auctions, Lid. v. Unity Finance Ltd. [1957] 1 Q.B. 
876: discussed in Fridman, op. at., p. 10 ea; 

19 Wilson & Meeson v. Pickering is .B. 422. 

20 As ıt did in Eastern Distributors, Ltd. v. Goldring (supra) but did not in 
Central Newbury Car Auctions, Ltd. v. Unity Finance, Ltd. (supra). 

21 Cf. Candler v. Crane, Christmas £ Co. [1951] 2 K.B. 164. 

22 As it sometimes does when the statement is made, not neghgently but with the 
intention that it should be acted upon: Fridman, ‘‘ Promissory Estoppel '’ 
(1957) 85 Can.B.R. 979. 

23 Cf. Fridman, ‘‘ Negligence by Words *’ (1954) 82 Can.B.R. 638. 

24 Supra. 
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he did so, then, inter alia, he had to pay the owners, “‘ by way of 
agreed compensation for depreciation of the vehicle such further 
sum as may be necessary to make the rentals paid and payable... 
equal to two-thirds of the hire-purchase price.” After paying the 
first instalment, the buyer terminated the agreement and returned 
the car. The owners claimed a sum of money under the clause 
quoted above, to which the buyer said that either the sum was 
a penalty, or that he was entitled to equitable relief from payment 
of it. No breach of contract had taken place, for the contract had 
been determined in accordance with its provisions. So the question 
arose whether the law relating to penalties ** applied to a case where 
no breach had taken place, but the contract provided for the pay- 
ment of a stated sum upon its determination at the option of one 
of the parties. 

In Associated Distributors, Ltd. v. Hall,?® on somewhat similar 
facts, it had been held by the Court of Appeal that the sum claimed 
was recoverable, because no question of penalty or liquidated 
damages arose: what the party had done was to exercise his option 
to terminate in accordance with the provisions of the contract. 
The sum payable was the price of the hirer’s or buyer’s right to 
terminate.?”? In the instant case, it was argued that this decision 
had been overruled, impliedly, by the Court of Appeal in Cooden 
Engineering Co., Ltd. v. Stanford. But the point in issue in that 
case was different: for a breach of contract had in fact occurred, and 
what that case decided was, in the words of Devlin L.J. in Alder v. 
Moore,”* that where money was expressed as payable on an event and 
that event was also a breach of contract, if the sum was penal in 
amount it could not be recovered. Moreover, in the Cooden case, 
even where the event upon which the money was payable was a 
breach of contract, viz., non-payment of rental, and even where the 
entire court held that the amount payable was clearly a penalty, 
Jenkins L.J. was prepared to dissent, and to apply the reasoning 
in the Associated Distributors case. Hence the Court of Appeal in 
the instant case felt obliged to follow the earlier case, and to hold 
that the question whether the clause involved a penalty or 
liquidated damages was irrelevant. 

The result, therefore, was that, by being honest and terminating 
the contract in a proper and gentlemanly manner, the buyer let 
himself in for the payment of a large amount, when, had he broken 
the contract, it might have been held that he was not liable for such 
amount because it was a penalty (though this point was not 


25 See Dunlop Pneumatic Tyre Co., Lid. v. New Garage & Motor Co., Ltd. 
[1915] AC. 79. 

26 [1938] 2 K.B. 88. 

27 Campbell Discount Co., Ltd. v. Bridge [1961] 2 All E.R. 97 at p. 101, per 
Holroyd Pesrce L. S 

28 oe 1 Q.B. 86. This opinion was held by Denning L.J. in Lamdon Trust, 

Ltd. v. Hurrell [1955] 1 All H.R. 839 at p. 842. 
29 [1961] 1 All E.R. 1 at p. 8. 
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decided by the court, which appears to have leant in the direction 
of holding that the sum in question was not so exorbitant as to be 
a penalty). 

Nor was the court disposed to interfere with this unsatisfactory 
position by invoking any general equitable jurisdiction to relieve 
the hirer: for equity would not interfere with freely contracted 
agreements, however harsh or disadvantageous to one of the parties, 
unless there was something in the nature of fraud, sharp practice, 
or other improper or unconscionable conduct on the part of the 
party attempting to obtain specific performance of the contract.*° 
For the Chancery mends no man’s bargain (unless, of course, there 
has been fraud, mistake, etc.).34 

The court’s attitude was that, if relief were desirable in such 
cases, and the court thought that it probably was, it should be 
achieved by legislation. This had been done in the case of hire- 
purchase contracts involving goods up to a certain value, below 
that of the goods in the present case. It might be suggested, 
however, that the legislature should extend the provisions and 
protection of the Hire-Purchase Act, 1988, to all contracts of hire- 
purchase. But this would still leave out other contracts, e.g., of 
hire or of employment. Why then should not the courts themselves 
create new, or adapt existing principles to permit relief in proper 
cases? They do so where breaches of contract have taken place 
and the contract provides for the payment of a sum which the 
courts castigate as a penalty. Could not the same be done, along 
similar lines, where the contract is terminated by agreement? 

It may be thought that in this case the court was behaving very 
timorously once again, refusing in an appropriate case to extend by 
analogy or adaptation well-known and reasonable rules of law. On 
the other hand to have done so would have been to break two 
equally well-established general principles, namely, that freely made 
bargains should not be upset by the courts without proof of 
improper conduct by one party, and that equitable rules are now 
well established and, in the words of Harman L.J.,°** cannot be 
bandied about in common law courts as though the Chancellor still 
had only the length of his own foot to measure when coming to a 
conclusion. 

The point here, and it is a very important one, is whether new 
principles of law should be created by the courts, either by adapting 
common law rules or developing new equitable ones by analogy, or 
should be left to the discretion of Parliament, which ought to be the 
30 See the discussion in Stockloser v. Johnson [1054] 1 Q.B. 476 of Re Dagenham 

Dock Co. (1878) 8 Ch.App. 1022, Kilmer v. British Columbta Orchard Lands, 

Ltd. [1918] A.O. 819, Steadman v. Drinkle [1916] 1 A.C. 275, Mussen v. Van 

Diemen's Land Co. [1988] Ch. 258. 

31 Campbell Discount Co., Lid. v. Bridge [1961] 2 All H.R. 97 at p. 103, per 

Harman L.J. quoting Maynard v. Moseley (1676) 3 Swan. 651 at p. 658. 

32 Campbell Discount Co., Ltd. v. Bridge [1961] 2 All E.R. 97 at p. 103; cf. the 


disputes about the existence of an equitable doctrine of restitution in case of 
unjust enrichment and the deserted wife's rights in the matrimonis! home. 
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repository of the social conscience. For the student of juris- 
prudence, and in particular of the relationship in modern times 
between the courts and Parliament, this case is of great interest 
and importance. 

G. H. L. Fripman. 


WIVES IN NEED AND PROBLEMS OF DOUBLE SUPPORT 


A wire may look for financial support not only to her husband but 
also to the National Assistance Board if in need. This double right 
of support (which the husband, too, now has in certain circum- 
stances 1) is constantly creating new and interesting problems, as 
two recent cases show. 

In Slater v. Slater? the Court of Appeal held that a judge or 
registrar, when fixing the amount of alimony pending suit, is entitled 
to take into account the fact that the wife is in receipt of national 
assistance but is not bound to refuse alimony or reduce its amount 
by reason of this fact: it is a matter for his discretion. The court 
were following their previous decision in Sterne v. Sterne,® although 
in that case the discretion was exercised adversely to the wife’s 
application. In Slater, however, both the registrar and the judge 
on appeal awarded alimony pending suit, despite the wife’s being in 
receipt of assistance. Counsel for the husband had argued from old 
authorities * that it was only the wife’s necessity that justified an 
order for alimony pending suit and that Mrs. Slater was in no such 
necessity, thanks to her national assistance. He conceded that his 
argument led to the conclusion that no order for such akimony 
would ever be made in favour of a wife who was receiving an 
equivalent amount of national assistance, or even one who would 
be entitled to such assistance if she applied for it. But this, he 
contended, would be the just solution. For it is more proper that 
the community should bear the maintenance of a wife pending suit 
since (1) if the wife is shown at the trial not to have forfeited her 
right to maintenance, the National Assistance Board can seek 
reimbursement from the husband of what it has paid to her,’ 
whereas (2) if the wife is shown to have forfeited this right (e.g., 
by her adultery or desertion), the community will be left to bear 
the loss for which the husband is proved at the trial to have had 
no legal liability. 

The court was not attracted by this ingenious argument. In the 
first place, although the judgments in Slater did not advert directly 
to this point, the jurisdiction of the Divorce Division in matters of 
1 See Matrimonial Proceedings (Magistrates’ Courts) Act, 1960, s. 1 (1) (i). 

2 TI FA E.R. 217 (C. Ty (Hodson, Pearce and Upjohn L.JJ.); [1961] 2 
2 [1957] 1 All E.R. 792 (C.A.) (Hodson and Ormerod L.JJ., and Hallett J.). 
4 Coombs v. Coombs (1866) L.R. 1 P. & D. 218; Eaton v. Eaton (1870) L.R. 2 


P. & D. 51; Bass v. Bass [1915] P. 17. 
5 National Assistance Act, 1948, s. 48. 
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alimony and maintenance derives from the practice of the ecclesias- 
tical courts and is not circumscribed by the rules of common law; 
hence, a husband may exceptionally be ordered to pay permanent 
alimony or maintenance even to a wife whose misconduct has been 
proved in a suit for judicial separation or divorce.* In the second 
place, the court felt strongly that the Divorce Division should retain 
the wide and unfettered discretion which it had always had in 
awarding alimony pending suit and which found statutory expres- 
sion in the Matrimonial Causes Act, 1950, s. 19 (1). Wives, even 
wives who might later be proved guilty of matrimonial offences, 
should not be subject to the pressure of financial stringency or 
driven to resort to national assistance, with the temptation this 
offered to succumb to collusive arrangements. Rather than throw 
the burden of alimony pending suit upon the National Assistance 
Board in all cases, it was better that a husband should bear the 
occasional hardship of supporting a guilty wife pending suit. In 
the third place, and this seemed to carry decisive weight with the 
court, there was an overwhelming practical objection to counsel’s 
suggestion and one that had become apparent since the decision in 
Sterne. For assume that the court, as it might very well do, 
decided that a wife was entitled to alimony pending suit in an 
amount (say, £8 a week) greater than her national assistance 
benefit (say, £2 a week) and then, taking into account this benefit, 
made an award only of the excess (namely, £1 a week); the N.A.B. 
would then reduce its benefit by £1 a week, and the wife would 
have to reapply to the court, who would increase its award to £2 
a week; the national assistance benefit would again be reduced 
accordingly, so that in the end the wife would be left with no 
national assistance benefit but an order for alimony pending suit 
of £8 a week. It was to break out of this vicious circle, into which 
certain observations of the Court of Appeal in Sterne had mistakenly 
been thought to lead, that the Registrars’ Circular of May 18, 1968, 
was issued to registrars of the Divorce Division indicating that there 
is no necessity for them to take into account national assistance 
when awarding alimony pending suit.” 

The effect of the decision in Slater is to leave the obligation to 
support a wife where it primarily belongs—upon the husband—and 
not to shift it on to the N.A.B. alias the taxpayer, even pending 
the trial of a matrimonial cause in which the wife may ultimately 


6 The power of the ecclesiastical courts to ant permanent alimony to a wife 

divorced a mensa et thoro on account of her own misconduct was not taken 
away from the Divorce Court by the Matrimonial Causes Act, 1857 (see 
Goodden v. Goodden [1891] P. 805; [1892] P. 1 (C.A.)); and the practice is 
now established that upon a divorce a guilty wife may be granted a compas- 
monate allowance as maintenance (see Ashcroft v. Tehort [1902] P. 270 
(C.A ); Tiestam v. Tresta [1950] P. 198; [1950] 1 All E.R. 618n. (C.A.)). 
Set out at [1960] 8 All E.R. at p. 220. The registrar is directed to post-date 
the order of alimony ponding suit for fourteen days and to notify immediately 
the N.A.B. of the making of the order; in the result, the national assistance 18 
not hkely to overlap the alimony. 


a 
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be proved to have forfeited her right at common law to his support. 
As the N.A.B. assisted in 1959 some 77,000 wives who were failing 
to obtain support from their husbands,’ it is fortunate for the 
taxpayer that the Court of Appeal did not yield to an argument 
that would have added to the Board’s burden the support of those 
wives who now obtain alimony pending suit. 

A more unusual interaction between the husband’s obligation to 
his wife and national assistance is exemplified in Askew v. Askew,’ 
where a former wife applied for family provision to be made for her 
out of her deceased former husband’s estate. Her application was 
brought under the Matrimonial Causes (Property and Maintenance) 
Act, 1958, section 8 of which extends to a former wife the same 
right as that which the widow has enjoyed since the Inheritance 
(Family Provision) Act, 1988.1° The Royal Commission, which 
advocated the extension,“ felt that a former wife should be in no 
worse plight than the surviving spouse, whereas, as the law then 
stood, unless so fortunate as to have obtained secured maintenance 
against her former husband, she would have no rights against his 
estate upon his death, since unsecured maintenance payments were 
(and still are) necessarily limited to his lifetime.1? 

In Askew, the marriage of the first Mrs. Askew with the deceased 
was dissolved in 1944, and she obtained an order for unsecured 
maintenance at the rate, eventually, of £877 a year. She did not 
remarry,’* but Mr. Askew remarried in 1945. There were no 
children of the second marriage, and Mr. Askew died in April 1959. 
By his will he left his estate of £25,000 net to his widow for life 
with remainder to a nephew and three nieces. The will,* which 
made no provision whatever for the first Mrs. Askew, was proved 
in August 1959, and the summons initiating the present proceedings 
was issued in October 1959. The parties reached agreement that 
the first Mrs. Askew should receive £5 10s. a week out of the estate, 
but were unable to agree the date when the payments should begin. 
The disagreement stemmed from the fact that she had been driven 
to seek national assistance when her maintenance payments ceased 
upon the death of the deceased. Her national assistance benefit 
was much less than what her maintenance had been, but counsel 
for the personal representatives argued that the payment of national 
assistance to her would justify the court in postponing the com- 
mencement of the order for family provision until the date when 
judgment was given (February 10, 1961) or, at the earliest, the date 
of the application (October 21, 1959). Counsel for the first Mrs. 


8 Annual Report of the N.A.B. for 1959 (Cmnd. 1088), p. 25. 

§ [1961] 2 E.R. 60; [1961] 1 W.L.R. 726. 

10 A former husband has a like right under s. 5 of the 1958 Act. See the note on 
this Act by O. Kahn-Freund in (1959) 22 M.L.R 60. 

11 aport of the Royal Commission on Marriage and Divorce (Cmd. 9678), paras. 
5 25; Recommendation No. (61). 

12 Matrimonial Causes Act, 1950, s. 19 (8). 

18 Tf she had, she could not have claimed under the 1958 Act, s. 3. 
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Askew urged that the receipt of national assistance should be 
disregarded and the order operate retrospectively from the date of 
death (April 2, 1959). 

Marshall J. (who also heard the appeal in chambers in Slater) 
found that section 8 of the 1958 Act gave him no guidance to the 
proper date from which the payments out of the estate should 
commence, the section merely conferring upon the former wife a 
right to claim reasonable provision for her maintenance out of her 
former husband’s estate “ after his death.” He considered there- 
fore that the section left the court a discretion to order the provision 
from the date of death or such later date as was warranted by all 
the circumstances of the particular case. Although the receipt of 
national assistance by the former wife was a relevant factor, he did 
not consider that it justified his postponing the effect of his order 
until some date later than the death. For to do so would mean 
that the estate reaped a benefit from the fortuitous circumstance 
that national assistance had been paid to the former wife. In the 
result therefore the first Mrs. Askew had the double benefit of 
national assistance and family provision from the date of death 
until the present judgment or as soon thereafter as the N.A.B. 
could discontinue its payments to her. 

In contrast to Slater, the decision in Askew may seem to serve 
ill the interests of the taxpayer, although the overlap of benefits in 
cases like Askew is not likely to add significantly to the total sum 
presently dispensed in national] assistance, over £185m. in 1959.14 
Nevertheless, the back-dating of the family provision order to the 
date of&death gave the first Mrs. Askew an income which could not 
have been taken into account by the N.A.B. when assessing her 
need. To prevent double benefit in such cases a possible solution 
might appear to amend the family provision legislation so as to 
permit the court, where an application for provision has succeeded, 
to order the reimbursement of the N.A.B. out of the deceased’s 
estate and to reduce the award of provision accordingly. The 
objection to this proposal is that it would be tantamount in effect 
to amending the national assistance regulations so as to allow the 
N.A.B. to claim reimbursement from one limited category of 
assisted persons where their circumstances improve. This would 
be directly contrary to the general policy of the modern law of 
national assistance which in 1948 resolutely set its face against the 
old poor law with its notions of relief by way of loan and upon 
conditions: henceforward, assistance was to be given as an outright 
grant with no conditions attached, and the regulations for assessing 
need make clear that a subsequent windfall whether of income or 
capital gives the N.A.B. no right to claim reimbursement from the 
assisted person. If we accept the principle but introduce the 


14 Cmnd. 1085, p. 4. 
15 See National Assistance (Disregard of Assets) hp 1a, and National 
Assistance (Determination of Need) Regulations, 1948 and 
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above proposal as an exception, this immediately raises the ques- 
tion why should successful applicants for family provision be singled 
out for different treatment from other assisted persons who may 
benefit by some windfall of income or capital, for example, a bene- 
ficiary under a will or intestacy or a “f pool’? winner**? A not 
entirely convincing answer might be that an award of family provi- 
sion differs by being a benefit in the discretion of the court, which 
could be empowered to impose terms like the reimbursement of the 
Board and the reduction of the dependant’s award accordingly. 
On balance, however, cases like Askew are not likely to be 
sufficiently numerous to warrant a departure from the principle of 
assistance ‘* without strings.” 

In the result, although Askew allowed an overlap of benefits 
which was avoided in Slater, both cases help to clarify the untidy 
boundary between public responsibility for the needy and the 
individual’s liability within the family. 

L. Nevitiz Brown. 


RECONCILIATION AND CONDONATION 


In Morley v. Morley 1 the question before the Divisional Court was 
whether a wife is conclusively presumed to have condoned her 
husband’s matrimonial offence by voluntarily having sexual inter- 
course with him with knowledge of the offence. In this branch of 
the law a different rule has prevailed for the wife from that applic- 
able to the husband. Thus it has long been established that if a 
husband has had sexual intercourse with his wife with knowledge of 
her matrimonial offence, that raises an irrebuttable presumption 
that he has condoned that offence unless there was actual fraud by 
the wife.? It had previously been thought equally clear that where a 
wife voluntarily had sexual intercourse with her husband knowing 
of his offence, that was evidence, but not conclusive evidence, of 
condonation. In the words of Sir Cresswell Cresswell, the Judge 
Ordinary, in Keats v. Keats and Montezuma: ‘* With reference 
to a wife, to whom a knowledge of her husband’s adultery has been 
brought home, and who has yet continued to share his bed, the 
rule has not been so strict. The wife is hardly her own mistress; 
she may not have the option of going away; she may have no place 
to go to; no person to receive her; no funds to support her; and 
therefore her submission to the embraces of her husband is not 
considered by any means such strong proof of condonation as the 
act of the husband in renewing his intercourse with his wife.” 


18 And what of the wife receiving assistance who subsequently recovers arrears of 
maintenance from her defaulting husband? See article by Weeks (1952) 116 
J.P J. 101. 1 [1961] 1 W.L.R. 211; 1 All E.R. 286 

2 Cramp v. Cramp and Freeman [1920] P. 158, confirmed by the House of Lords 
in Henderson v. Henderson and Crellin [1944] A.C. 49, a rather hard case in 
which the wife immediately repudiated an agreement previously made. 

3 (1859) 1 Sw. & Tr. $34. 


Jury 1961 NOTES OF CASES 515 


The Royal Commission on Marriage and Divorce was plainly 
perturbed at the effect this rule of condonation might have on 
efforts at reconciliation.* All the members of the Commission 
agreed that, to encourage efforts at reconciliation, the presumption 
of condonation should no longer be considered irrebuttable where a 
husband has sexual intercourse with his wife. A majority of four- 
teen members would have gone much further than this, and were 
in favour of permitting a trial period of a month for attempts at 
reconciliation to be made; during this period nothing that occurred 
was to constitute condonation.’ Five members, however, thought 
that such an arrangement would work unfairly, and indeed the law 
has always recognised that it would be difficult to justify a rule that 
permitted a husband to have sexual intercourse with his wife and 
then disown her during her resulting pregnancy. 

Particular difficulty was caused in Morley v. Morley by the 
unreported decision of the Court of Appeal in Baguley v. Baguley,*® 
and it was strongly argued that this unreported decision had in 
fact changed the law, at least to the extent that if the wife were 
her own mistress, who could have gone away, and had somewhere 
to go to, her willing consent to sexual intercourse would provide an 
irrebuttable presumption that she condoned the matrimonial 
offences of which she knew. 

Briefly, the facts of Baguley v. Baguley were that, on a wife’s 
petition for divorce, cruelty by the husband was found proved, but 
the Court of Appeal held that the wife had condoned this cruelty 
after the presentation of her petition. The solicitors of both parties 
had continuously tried to effect reconciliation between the parties 
both before and after the presentation of the wife’s petition in 
March 1955. In September of that year the parties met at the office 
of the wife’s solicitors and agreed terms for a reconciliation, accord- 
ing to which they would “let bygones be bygones ’’; the wife 
forgave her husband for his past conduct, and it was agreed that 
when he could find a fresh matrimonial home in a district different 
from that in which they had previously lived, they would resume 
cohabitation. Shortly after this agreement, and while the husband 
was still endeavouring to find a fresh matrimonial home, the parties 
met at his parents’ house and sexual intercourse took place with 
the voluntary agreement of the wife. In holding that the wife had 


4 Cmnd. 9678, paras. 237-243. 

5 In Baguley v. Baguley (infra, note 6) Hodson L.J. said: ‘‘ There has been, 
no doubt, some talk about the desirability of the law of condonation being 
altered, in the sense that ıt might be thought to be desirable that some 
interval should elapse—some probationary period might be allowed to super- 
vene—before it could be said that the party could not rely on complaints 
previous to that condonation. But that talk has not resulted in legislation '” 
This was interpreted by Lord Merriman in Morley v. eaa as a reference to 
the judgment of Denning L.J. in Mackrell v. Mackrell [1948] 2 All E.R. 858, 

860 


(1950), reported only in The Times, October 9, 1957. Lord Merriman P. 
stated that the only copy of the transcript of this case had been obtained from 
the Bar Library, as to which see ante, p. 476. 


a 
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thereby condoned her husband’s cruelty, Hodson L.J. said: ‘‘ This 
is not a case in which the wife was not her own mistress, or had 
not the option of going away, or had no place to go to or no person 
to receive her, or no funds to support her. There was nothing to 
explain her submission to the embraces of her husband except her 
own will. The authorities, as I understand them, have consistently 
proceeded on the basis that the law of condonation is the same for 
the wife as for the husband in that sense—namely, that, if she has 
reinstated him by submitting voluntarily to his embraces without 
any extraneous circumstance weighing against the inference to be 
drawn from that submission, she must be held to have condoned 
the offence.” Sellers and Morris L.JJ. appear to have based 
their finding of condonation on the fact that there had in fact been 
complete reconciliation between the parties, and that the only 
reason why they had not resumed married life together was that 
the husband had not succeeded in finding a fresh matrimonial home 
in which they could do so. 

The facts in Morley v. Morley were rather different. In both 
cases there were infant children of the marriage (a factor which 
appears to have been accorded greater weight in some of the older 
cases than it receives in this context today). In both cases the 
wife’s complaints were of her husband’s cruelty. In Morley v. 
Morley, however, the wife was not petitioning for divorce, but had 
made a complaint of cruelty and wilful neglect to maintain before 
the magistrates. I venture to suggest that this difference may not 
be entirely irrelevant to the wife’s state of mind. 

Shortly before the hearing of her complaint the wife in, Morley 
v. Morley had left her husband for the third time, taking with her 
the two elder children of the marriage and leaving behind in 
hospital the youngest child, a baby. During the hearing of the 
complaint the parties asked for an adjournment to discuss recon- 
ciliation, and the wife subsequently agreed to return to her husband 
on two conditions, to which he agreed: (i) that he would never hit 
her again, and (ii) that he would in future travel on his show- 
ground business only in the south of England and away from his 
parents, to whose interference in their matrimonial life she 
attributed many of their former difficulties. 

After the agreement the wife returned to stay with her mother, 
and some three weeks later, as arranged, she travelled from the 
south of England to join her husband in Newcastle, expecting him 
to return with her and the baby to the south of England. Shortly 
after she had joined her husband in his caravan they started for 
Goole, which was one of the towns habitually visited on the 
husband’s circuit, and which lay to the south of Newcastle. Some- 
time during that same morning the husband informed her that he 
did not intend to transfer his circuit to southern England. Never- 
theless she remained with him for two days before returning to the 
south of England, and during that period sexual intercourse took 
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place on two occasions. Her own explanation given in cross- 
examination was: ‘‘ He was trying to talk me into staying and I 
was trying to talk him into leaving. He was not prepared to leave 
his’ family there and then because he had not got the equipment to 
leave with.” 

Despite the decision of the Court of Appeal in Baguley v. 
Baguley the Divisional Court found that in these circumstances 
there had not been condonation by the wife. In the words of Lord 
Merriman: ‘‘ In these circumstances it was quite natural for the 
wife not to treat the husband’s repudiation as final, but to try to 
persuade him to stick to the terms of the reconciliation. It seems 
to me, too, that as a matter of practical politics she had nowhere 
else to go, if, as I assume, she still hoped to make the reconciliation 
effective. The sensible thing, plainly, was to proceed in the caravan 
with the husband, and the child whom she had not seen for so long, 
as she had expected to do when she came up to Newcastle.” He 
distinguished the case from Baguley v. Baguley in this way: “* It 
is plain that the decision in Baguley v. Baguley was based upon the - 
finding that there had been a complete agreement for reconciliation, 
so far as that could be effected by word of mouth, and that the 
sexual intercourse was treated as the ‘ something ’ amounting to a 
reinstatement said by Lord Chelmsford L.C. in Keats v. Keats to 
be necessary to convert imperfect forgiveness by words into con- 
donation, and was therefore conclusive in the circumstances of that 
case. In this case there was no such agreement,” and he concluded, 
“ whatever may be the true explanation of the distinction, the 
principle that . . . ‘ the conclusion of condonation by an innocent 
wife of her husband’s previous misconduct is not in all cases so 
strictly drawn from the fact of subsequent intercourse ’ is too well 
settled to be changed except by legislation.” 

Cairns J. distinguished the case from Baguley v. Baguley on the 
grounds that: ‘* In Baguley v. Baguley there was complete, uncon- 
ditional forgiveness. .. . What the Court of Appeal decided was 
that in these circumstances the intercourse was a resumption of 
matrimonial relations and could not be dismissed as a mere casual 
encounter. ”’ 

The net effect of the two decisions seems to be that the rule with 
regard to a wife’s condonation has not been made more stringent, 
and it seems unlikely that legislation will be introduced to make it 
so in the face of a Royal Commission Report unanimously declaring 
too stringent the rule applying to condonation by a husband. The 
dangers of discouraging attempts at reconciliation are real, and 
particularly where the interests of young children are concerned, 
it is far better that the courts should retain a fairly wide discretion, 
allowing them to take account of all the circumstances (including 
the whole of the behaviour of the parties), than that they should 
fetter themselves with irrebuttable presumptions. 

O. M. STONE. 

VoL. 24 19 
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Common Law CORPORATIONS AND ULTRA VIRES 


Tue doctrine of ultra vires once seemed a logical and indeed 
inevitable deduction from the nature of a company. Today it is 
widely felt that the doctrine is productive only of injustice. The 
Cohen Committee recommended its abolition and no doubt the 
Jenkins Committee will consider whether to make a like suggestion. 
It may be then that doubts as to the limits of the doctrine will be 
rendered academic but in the interim it is interesting to note that 
further light has recently been shed on the unresolved problem of 
whether the doctrine applies to common law corporations. 

This question was recently considered by Mr. Hudson in his 
article entitled ‘“ Common Law Corporations and Ultra Vires.” + 
The commonly accepted view is that a common law corporation 
may bind itself by a contract which is outside the objects in its 
charter although such conduct might be grounds for the forfeiture 
of the charter. That view was challenged by Street? and Holds- 
worth ë amongst others but after a full review of the authorities 
Mr. Hudson suggested that ‘‘ the conclusion seems to be that the 
‘weight of authority, even if it be only persuasive, and of policy, is 
in favour of the generally accepted view of the powers of chartered 
corporations.” 

It is interesting to note therefore that further persuasive autho- 
rity for the orthodox view can be found in the speech of Lord 
Denning in Institution of Mechanical Engineers v. Cane.* The 
question before the House of Lords in this case was whether the 
Institution of Mechanical Engineers, a body incorporated by royal 
charter, was entitled in respect of their occupation of eertain 
premises to exemption from rating under section 1 of the Scientific 
Societies Act, 1848. In order to qualify for exemption the Institu- 
tion had to show (a) that it was ‘‘ instituted for purposes of science, 
literature or the fine arts exclusively ° and if so (b) that it was 
“ supported wholly or in part by annual voluntary contributions.”’ ° 
In fact it was held that the Institution did not satisfy either limb 
of this test, but it is the first limb which is of interest here. In 
dealing with the purposes of the Institution their lordships were not 
agreed on the method of approach. Viscount Simonds and Lord 
Tucker thought that exclusive attention should be given to the 
purposes set out in the charter but Lord Radcliffe and Lord Denning 
thought that regard should be had to the present purposes of the 
Institution.® It is the argument of Lord Denning to support this 
view which is significant in this context.” 

1 98 Solicitor 7. 2 Ultra Vires, pp. 18-22. 

2 History of English Law, Vol. IX (8rd ed.), pp. 55-62. 

« [1960] 8 W.L.R. 978; [1960] 8 All E.R. 718. 

d Per Viscount Bimonds [1960] 8 W.L.R. at 981; [1960] 8 All E.R. at 717. 

6 Lord Reid did not reach a decided view on whether present purposes could be 
taken into account since he thought the same result would follow whether they 


were or not: [1960] 8 W.L.R. at 991; [1960] 8 All E.R. at 725. 
7 Lord Radcliffe reached the same view on rather different grounds. 
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Lord Denning pointed out ® that when the Scientific Societies’ 
Act was passed in 1848, Parliament must have had in mind only 
unincorporated associations or societies incorporated by royal 
charter since the limited liability company had: not yet achieved 
legislative birth, and indeed it was only comparatively recently 
that the practice had developed of forming into limited liability 
companies, societies likely to fall within the ambit of the Act. He 
said that in applying the Act of 1848 to a limited liability company 
it was proper to confine one’s attention to the memorandum of 
association since that exclusively determined the company’s pur- 
poses. The position was different with an unincorporated associa- 
tion where “‘ the purposes of such a society can be changed after 
its original institution, by the mutual assent of the members, with- 
out any record in the formal documents.” ° Similarly in the case 
of a society incorporated by royal charter as in the present case, 
the doctrine of ultra vires did not apply and therefore the only test 
which could be applied was the present purposes of the society. 

“ Such a society, when duly created by the charter, has in 
law the selfsame capacity as a natural person. The ‘ divers 
clauses,’ as Lord Coke says, ‘ are not of necessity but only declara- 
tory, and might well have been left out’: see Sutton Hospital 
case.’° Jf it should pursue purposes other than those set out in the 
charter, its activities are perfectly valid. True it is that any 
member or any person who is injured by a violation of the charter 
can take proceedings in the name of the Crown to repeal the 
charter; but if the Crown takes no such steps, it does not lie in 
the mouth of the society to say that the purposes which it in fact 
pursues are ultra vires or beyond its powers: see Riche v. Ashbury 
Railway Carriage Co.“ by Blackburn J.” 13 

It seems clear that Lord Denning’s view as to the non-applic- 
ability of the ultra vires doctrine to chartered corporations forms an 
integral part of his reasoning and is not a mere obiter dictum. It 
therefore provides powerful support for the orthodox view even 
though it does not form part of the ratio decidendi of the House of 
Lords as a whole, since none of the other learned Lords discussed 
this argument at all. 

M. P. Formston. 


OLD AND New HERESY IN DESERTION 


Naylor v. Naylor, while giving birth to problems of its own, pro- 
nounces the epitaph on an issue which has already been given 
statutory burial by the Matrimonial Proceedings (Magistrates’ 


8 [1960] 8 W.L.R. at 995; [1960] 8 All E.R. at 728. 
s [1960] 8 W.L.B. at 996; [1960] 8 All E.R. at 729. 
10 (1619) 10 Co.Rep. 28a at 80b. 

L.R. 9 Exch. 224 at 268, 264. 
12 [1960] 8 W.L.R. at 996; [1960] 3 All E.B. at 729. 
3 All E.R. 129. 
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Courts) Act, 1960.2. This was the vexed question whether spouses 
could be held to be “ residing together ” within the meaning of that 
expression in the Summary Jurisdiction (Separation and Main- 
tenance) Acts,*? even though the circumstances were such as to 
justify a finding that one of them was in desertion of the other. 

In Naylor the spouses, having failed to secure the dissolution 
of their marriage on a petition and a cross-petition both alleging 
cruelty, continued to reside in the same house, although living 
completely separate lives after the wife had indicated that she 
would no longer be a wife to the husband by casting off her wedding 
ring. The husband ceased to give the wife any money for her own 
support, but, except for an interval of a few months, continued to 
make her payments of 80s. a week for each of their two children. 
During this interval the wife started proceedings before the magis- 
trates on the ground that the husband had wilfully neglected to 
provide reasonable maintenance for herself and her children. The 
magistrates dismissed her complaint, finding her to be in desertion, 
and the wife appealed to the Divisional Court of the Probate, Divorce 
and Admiralty Division. 

In a single and lengthy judgment the court (Lord Merriman P. 
and Scarman J.) took the occasion to review fully the previous 
conflicting authorities on the problem of desertion whilst living 
under the same roof. On the one side were marshalled the decisions 
of the Divorce Division in Jackson, Smith * and Wilkes,® of the 
Divisional Court of that Division in Angel,’ and of the Court of 
Appeal in Hopes,® all concurring in the view that desertion could 
arise between spouses continuing to live under one roof. Qn the 
other side stood an array of decisions of the Divisional Court of 
the Queen’s Bench Division—Evans,® Wheatley, Curtin ™ and 
Hewitt.12 The first three cases concerned the enforcement of a 
justices’ maintenance order where the wife remained under the 
husband’s roof, and it was held that the order was unenforceable 
inasmuch as the wife was “‘ residing with ” her husband.*® The last 


2 See the note of O. M. Stone in (1961) 24 M.L.R. 144. 

3 pz. Summary Jurisdiction (Separation and Maintenance) Act, 1925, s. 1 
(4): “No (maintenance) order shall be enforceable . . . while the married 
woman with respect to whom the order was made resides with her 
husband. ... ” 


4 [1924] P. 19. 

5 [1980] 4 All B.R. 533. 

6 [1948] 1 All E.R. 488. 

7 [1946] 2 All E.R. 635. 

8 [1048] 3 All E.R. 920. 

® [1947] 2 All E.R. 656. 

10 [1949] 2 All E.R. 428. 

11 [1952] 1 All B.R. 1348. 12 [1952] 2 All E.R. 250. 


18 Hewitt, while accepting Evans, was concerned with the different point, namely 
whether there had been a resumption of cohabitation so as to bring a main- 
tenance order to an end under s. 2 (2) of the Act of 1925. Following Thomas 
[1948] 2 All E.R. 98, the court held that the different wording of this sub- 
section (‘‘ Where a married woman resumes cohabitation with her husband '’) 
allowed the order to continue in effect if the uses had resumed residence 
together under the same roof but not as man and wife. 
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three of these cases were subsequent to the decision of the Court of 
Appeal in Hopes in which Denning L.J. had challenged the decision 
in Evans and declared roundly that in this context “ residing 
with ” meant the same as “ cohabiting with ” and that the use of 
the two expressions in different subsections of the Act of 1925 was 
for stylistic reasons and not meant to point a legal contrast. In 
Wheatley Lord Goddard C.J. dismissed these observations as 
entirely obiter. The Divisional Court, however, point out that they 
were crucial to the decision of the Court of Appeal and that the 
Divisional Court of the Q.B.D. had erred in persisting in the mis- 
interpretation of the Act of 1925 after the Court of Appeal’s explicit 
disapproval of Evans, the fountain-head of the error. 

As the Divisional Court explained, desertion must mean the 
same thing in whichever jurisdiction it comes in question. If this 
be granted, it follows that the Evans decision might produce the 
absurd situation of magistrates holding in identical circumstances 
that the spouses were living separate and apart from each other for 
the purpose of determining the issue of desertion, but were residing 
with each other in connection with the enforcement of an order 
based on that desertion. 

Although valuable as setting straight the record, this part of 
the decision in Naylor is now mainly of historical interest. For the 
Act of 1960, in consolidating and amending the summary jurisdic- 
tion of magistrates in matrimonial proceedings, has substituted 
the unambiguous term “ cohabiting ” for “ residing with ” when 
defining what circumstances will suspend the enforcement of an 
order. 

After this exploration of the previous law, the court expressed 
their approval of the magistrates’ finding that Mrs. Naylor was in 
desertion. They also agreed with the magistrates that the conse- 
quence of this desertion was to deprive the wife of her right to seek 
maintenance not only for herself but also for her children. They 
rejected the argument of husband’s counsel that the insertion of 
adultery as an express bar in the Act of 1895 15 implied that deser- 
tion, though a bar at common law, was not to be a bar to com- 
plaints under the statute. With respect, so far as concerned the 
complaint of her own neglect, the argument seems a forlorn one at 
this distance of time and in the face of a settled practice and such 
judicial pronouncements as are to be found in Jones v. Newtown & 
Llanidloes Guardians,!* Price v. Price, National Assistance Board 
v. Wilkinson 8 and N.A.B. v. Parkes,?® all of which were referred 
to by the court. 

As regards the children, the court agreed with the magistrates 


148, 7 (1). 

15 g. 6. 

16 [1920] 3 K.B. 881 at p. 884, per Earl of Reading C.J. 
17 [1951] P. 418 at p. 421, per Hodson L.J. 

18 [1952] 2 All E.R. 255; [1952] 2 Q.B. 648. 

18 [1955] 3 All E.R. 700; [1955] 1 Q.B. 486. 
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that the desertion also barred the wife’s complaint on their account. 
For although the wife may be alleging neglect of the children, it is 
still the wife who is the complainant and the order is her order, 
not an order for the children.*° Naylor is therefore of much impor- 
tance in deciding a point left open in Starkie (No. 2).7* In the 
court’s view this visiting of the mother’s sins upon the children does 
not cause hardship in practice since the wife who fails under the 
Summary Jurisdiction Acts may, at the same hearing, bring pro- 
ceedings under the Guardianship of Infants Acts and obtain main- 
tenance for them qua guardian which she could not get qua wife.” 
Moreover, in the special circumstances of the present case, the court 
suggested that, even supposing the wife’s desertion did not bar her 
claim for maintenance for the children under the Summary Juris- 
diction Acts, yet the magistrates had a discretion whether or not 
to make an order, and here the husband had only failed to main- 
tain his children for a few months, since when he was maintaining 
them regularly and in an amount which the wife accepted as 
reasonable; accordingly, the magistrates had ample justification to 
exercise their discretion in the husband’s favour and refuse the wife 
an order. 

On the complaint of neglecting the children, it is surprising, to 
say the least, that the Divisional Court did not refer to its previous 
decision in Cooke v. Cooke.®* In that case Lord Merriman P. and 
Marshall J. held that, while a husband’s reasonable belief in the 
wife’s adultery was a defence to her complaint of wilful neglect to 
maintain herself, it was no defence to her complaint of wilful 
neglect to maintain their child. In so holding the President 
applied the conclusion at which he arrived in Starkie (No. 2), 
namely, that *‘ the fact that the wife cannot make out a case of 
wilful neglect to provide reasonable maintenance for herself does 
not bar her from proving that there has been wilful neglect to 
provide reasonable maintenance for her child.’ As the President 
indicated in his judgment, Starkie (No. 2) was concerned with a 
different situation from that in Cooke, since in the former case the 
wife had disabled herself from establishing failure to maintain her- 
self by reason of a consensual separation which contained no agree- 
ment, express or implied, that the husband should continue to 
maintain her. Nevertheless, the President felt that the reasoning 
in Starkie (No. 2) should be applied to the defence of reasonable 
20 The court referred to the observations of Lord Merriman to this effect in 

Kinnane [1958] 2 All E.R. 1114. 

21 [1958] 2 All E.R. 1519: the wife in this case failed to establish the husband's 
neglect to maintain her but did succeed in proving his neglect to maintain 
child of the marrage, with the result that she was awarded an order in the 
oa amount of 30s. a week for the child but only a nominal amount for 

22 After May 8, 1961, either form of proceedings ıs included in the extension of 
legal aid to civil cases before courts of summary jurisdiction. 

23 [1960] 3 All E.R. 89. 


24 But as there was doubt about the child's paternity, the case was remitted to 
the justices for rehearing in the light of fresh evidence. 
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belief in the wife’s adultery. He contrasted the effect of proving 
adultery by the wife: in that situation the statute would expressly 
prohibit the making of any order upon the wife’s complaint, 
whether the order were for the maintenance of herself or the child 
or even for the child’s custody.?® 

We are left to wonder how on this point Naylor is to be recon- 
ciled with Cooke. With the greatest respect, Naylor leaves the law 
in a state of confusion and contradiction. That his wife deserted 
him,” or that she has separated from him without any agreement 
for maintenance,?” or that he has a reasonable belief in her 
adultery,’ these are all defences established by case law where a 
husband is charged with wilful neglect to maintain his wife. On 
the other hand, all but the first are no defence to a charge of wilful 
neglect to maintain one’s child. Why should desertion be treated 
differently from the other two situations and extended to bar the 
complaint for the child? Adultery, if proved, did this because the 
statute then in force so ordained. But where neither statute nor 
precedent compelled, should not the Divisional Court have adopted 
in Naylor the solution favoured by them in Starkie (No. 2) and 
Cooke and ceased to identify the child with the mother’s conduct? 
The law of negligence long ago discarded such primitive notions of 
identification,*® and the Matrimonial Proceedings (Magistrates’ 
Courts) Act, 1960, has done the same in regard to the spouse’s 
adultery.*° Yet because of the mother’s desertion the Divisional 
Court, apparently contrary to its own reasoning in Cooke, chose 
to reject the claim in respect of the child. That support for the 
child might be obtained by other proceedings under different 
statutes was hardly a convincing argument for introducing an incon- 
sistency, if not an injustice, into the case law surrounding the 
offence of wilful neglect to maintain, especially as most proceedings 
for this offence come before lay magistrates entitled to clear 


guidance. L. NEvinLE Brown. 


DiIrFERING APPROACHES TO PREROGATIVE 


Tat the Crown is not bound by statute except through express 
words or necessary implication is a principle established in both 


25 Bee Summary Jurisdiction (Separation and Maintenance) Act, 1895, s. 6. 
But this ıs no longer so under the Matrimonial Proceedings (Magistrates’ 
Courts) Act, 1960, where the complainant's adultery (m the absence of con- 
donation, connivance or conduct conducing by the defendant) only excludes any 
provision for the maintenance of the complainant or for non-cohabitation (s. 2 
(8) (b)). Nor are orders for the maintenance, care or custody of a child 
revoked by the complainant’s subsequent adultery (s. 8 (2) (b)). 

36 Bee Jones v. Newtown ¢ Llanidloes Guardians and other cases cited above. 

27 Pinnick v. Pinnick [1957] 1 All B.R. 878, following Starkie (No. 2); 80 too 
where a wife is hving a from her husband because of invinable repug- 
nance, as in Lslley v. Lilley [1958] 3 All E.R. 528. 

28 Chilton v. Chilton [1952] P. 196; Hartley v. Hartley [1955] 1 All E.R. 625. 

29 Oliver v. Birmingham & Midland Omnibus Co. [1988] 1 K.B. 85. 

80 See note 25, above. 
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Scots and English constitutional law. But the two systems do 
diverge.t In Scotland it has been held that where a statute is for 
public good there is no antecedent unlikelihood that the Crown will 
consent to be bound 2; the Privy Council has held that even in such 
a case the Crown is not bound, under English law, unless the bene- 
ficent purpose of the legislature would otherwise be wholly frus- 
trated.2 The decision in Re M. (an infant), however, suggests a 
leaning towards the Scottish view of the prerogative. 

A local authority acting under the Children Act, 1948, had 
taken‘a child into its care, boarded the child out with foster parents, 
and by a resolution vested in itself the rights and powers of parents 
in respect of the child. The authority later decided to remove the 
child from the foster-mother, who, however, had the child made a 
ward of court. The authority, who had begun habeas corpus pro- 
ceedings, applied for an order that the child should cease to be a 
ward of court. The order was granted by Cross J. and upheld by 
the Court of Appeal. 

The foster-mother’s object was to induce the court to consider 
the merits of the authority’s decision to remove the child from her 
care. It was therefore argued that the Children Act had not taken 
away the prerogative of the sovereign as parens patriae, exercised 
through the courts, to supervise the welfare of infants. The ques- 
tion was whether the Act bound the Crown by necessary implica- 
tion. The Children Act lays down a detailed scheme, giving local 
authorities powers to take children into their care, and imposing on 
them the duty of seeing to the welfare of such children, and of 
keeping such children in their care as long as their welfare seems 
to the authority to require that course. The authority have a 
discretion to decide on what is in a child’s best interests, but the 
Act does regulate the way in which its powers are to be exercised. 
Lord Evershed M.R., citing Att.-Gen. v. De Keyser’s Royal Hotel, 
Lid.,° held that since the Act provided a clear and comprehensive 
scheme for the performance of the functions formerly performed by 
the courts in the exercise of the jurisdiction delegated to them by 
the sovereign, it must follow that the Act impliedly bound the 
Crown and that the court could not consider the merits of the 
authority’s decision. Upjohn and Pearson L.JJ. concurred.’ 

It is probably correct that, on a natural and reasonable con- 
struction, the Children Act was intended to give local authorities 
complete discretion in dealing with children in their care. But if 
the court had sustained its own right to interfere and to review the 


1 Cf. Professor J. D. B. Mitchell ‘‘ The Royal Prerogative in Modern Scots 
Law ' (1957) Public Law, p. 804 et seq. 

2 Magistrates of Edinburgh v. Lord Advocate, 1912 8.0. 1085, per Lord Presi- 
dent Dunedin at 1091. 

8 Province of Bombay v. Munscipal Corporation of Bombay [1947] A.C. 58. 

4 [1961] 1 All E.R. 188. 

5 [1920] A.C. 508. 

e Tt was mdicated that in matters, such as the marriage of a ward of court, not 
with the contemplation of the Act, the court might still have jurisdiction. 
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merits of local authority decisions, it could hardly be said that 
the scheme of the Act would become unworkable. No doubt the 
court’s interference might cause inconvenience. But the court’s 
right to supervise the welfare of infants is a prerogative right dele- 
gated by the sovereign, and in the Province of Bombay case it was 
said that the Crown was only bound by a statute where the purpose 
of the statute would otherwise be wholly frustrated. There is 
indeed a difference of approach between Ait.-Gen. v. De Keyser’s 
Royal Hotel, Ltd., and the Province of Bombay case. The latter 
approach is dogmatic—the Crown’s immunity is to be preserved. 
The former is more flexible, and in this way closer to the Scottish 
doctrine. Such flexibility is advantageous: the courts may well be 
reluctant to hold that Parliament in conferring powers on local 
authorities has intended to subject central institutions of govern- 
ment to these authorities. Nevertheless, if the question is one of 
the proper construction of drains or siting of buildings, or of the 
proper treatment of children, it is by no means absurd to suppose 
that Parliament may intend a local authority to control what is 
done in its area. The true questions are questions of balance of 
convenience, proper distribution of functions and the intention of 
Parliament. The dogmatic approach regards these questions as 
foreclosed by the doctrine of Crown immunity. But if (as in 
Magistrates of Edinburgh v. Lord Advocate) there is held to be no 
antecedent unlikelihood that the Crown will consent to be bound, 
or if (as in Att.-Gen. v. De Keyser’s Royal Hotel) the scheme and 
purpose of the legislation is examined, the way is open to give 
reasorfable consideration to these questions. Certainly it seems that 
the more flexible approach achieved the correct result in Re M.” 


Joun T. CAMERON. 


Tue MEANING OF SURPLUS ASSETS ON A WINDING UP AND THE 
CAPITALISATION OF UNREALISED RESERVES 


THe recent case of Dimbula Valley (Ceylon) Tea Co., Ltd. v. 
Laurie * presented two difficult problems of construction, namely 
whether under the plaintiff company’s articles of association (i) the 
preference shareholders were entitled on a liquidation to participate 
in the accumulation of undistributed profits and (ii) the company 


7 Re M. was apphed in Re Baker (Infants) [1961] 2 AN E.R. 250 where 
Pennycuick J. held that the Education Act, 1944, restricted the court’s inherent 
jurisdiction over infants. The Act entrusts the making of school attendance 
orders to local authonties. Where such an order ıs in force, the court cannot 
scrutinise its merits, and cannot make any contrary direction as to the 
education of the children concerned. It would be smproper to use the court's 
yariediction merely to enforce the order, and such orders can only be enforced by 
the methods provided by the Education Act. 

1 [1961] 2 W.L.R. 253. 
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was authorised to capitalise reserves resulting from a revaluation of 
its fixed assets for the exclusive benefit of the ordinary shareholders. 
But first brief reference must be made to the facts of the case. 

Under article 5 (b) of the original articles of association of the 
plaintiff company, whose share capital consisted of both preference 
and ordinary shares, it was expressly provided that in the event of 
a winding up the preference shareholders should have the right “ to 
be paid out of the surplus assets of the company the amount paid 
up in respect of such preference shares and all arrears (if any) of 
dividend thereon up to the date of the commencement of the wind- 
ing up in priority to the other shareholders, and to participate in 
any further surplus assets of the company after payment of the 
amount paid up in respect of the other shares rateably with the 
other shareholders in proportion to the amount paid up” on 
the preference and other shares. 

In 1946, the company adopted a new set of articles, article 140 
of which provided that the company might resolve “‘ that any sum 
not required for the payment or provision of any fixed preferential 
dividend and (a) for the time being standing to the credit of any 
reserve fund or reserve account of the company, including premiums 
received on the issue of any shares or debentures of the company, 
or any sum arising from any operation creating an excess of assets 
on capital account, or (b) being undivided net profits in the hands 
of the company, be capitalised, and that such sum be appropriated 
as capital to and amongst the shareholders who would have been 
entitled thereto if the same had been distributed by way of divi- 
dend. ... > The original article 5 (b) was unaffected by the*adop- 
tion of these new articles, in that it was incorporated by reference 
into the memorandum. 

The company took out a summons to determine inter alta: 
(1) whether the “‘ further surplus assets ” referred to in article 5 (b) 
meant in effect the undistributed profits of the company not 
required to pay the preference dividend and (2) whether the com- 
pany had power under article 140 to capitalise the reserves resulting 
from a revaluation of the company’s capital assets and to allot the 
fully paid up shares arising from such capitalisation to the ordinary 
shareholders. It was conceded that all other reserves could be 
capitalised in this way. 

(1) The first question Buckley J. answered in the affirmative. 
He held that the crux of the problem was the interpretation to be 
placed upon the word ‘‘ divisible ° as used in article 85 of the 
company’s articles of association which provided as follows: 

‘© Subject to the rights of members entitled to shares issued 
upon special conditions, the profits of the company, after 
setting aside such sum to a reserve as the directors may decide, 
shall be divisible among the members in proportion to the 
amount paid up on the shares held by them respectively ....” 


Did the term ‘‘ divisible ’? mean ‘* that which is to be divided ” or 
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“ that which is capable of being divided °? In opting for the latter 
interpretation the learned judge rejected the contention that the 
company’s undistributed profits were automatically the sole and 
exclusive property of the ordinary shareholders. He held that the 
ordinary shareholders’ exclusive title to such profits was only con- 
tingent, being dependent upon the express declaration of a dividend 
in their favour, and accordingly he construed the preference share- 
holders’ rights on a winding up under article 5 (b) as extending to 
these funds except in so far as they formed the subject-matter of 
appropriate dividend resolutions passed before the commencement 
of the liquidation. 

As an arbitrary solution to a difficult and complex problem this 
ruling may have much to commend it. But to justify it on the 
authorities would seem to tax human ingenuity rather too severely. 
The two earlier decisions, which were cited on behalf of the ordinary 
shareholders and with which the learned judge had to contend, were 
Re Bridgewater Navigation Co.? and Scottish Insurance Corpn., 
Lid. v. Wilsons & Clyde,’ and his ruling would seem to run counter 
to both of them. As to the latter case, where in an article similar 
to that cited above the identical term “ divisible ° was employed 
and interpreted as meaning “‘ that which is to be divided,” the 
learned judge purported to distinguish this decision from the facts 
before him on the grounds that “ paragraph (b) of the original 
article 5 in the present case makes it clear that the preference share- 
holders are entitled to participate to some extent in a winding up 
beyond repayment of their paid-up capital and payment of arrears 
of their preferential dividend . . . in the Wilsons & Clyde case * the 
appropriation to the ordinary shareholders of profits not required to 
pay preference dividends and the exclusion of the preference share- 
holders from participation in any surplus assets were comple- 
mentary provisions. In the present case a parallel position does not 
exist because of the reference in article 5 (b) to participation by the 
preference shareholders in surplus assets.” However, although this 
distinction undoubtedly exists, the House of Lords in Scottish 
Insurance Corpn., Ltd. v. Wilsons & Clyde * did not allow its con- 
struction of the word ‘‘ divisible ” to rest upon whether or not the 
preference shareholders were entitled to participate in surplus 
assets. On the contrary, it was assumed without question through- 
out the case that prior to a liquidation the ordinary shareholders 
were entitled to appropriate all the company’s profits (subject to 
the payment of the preference dividend and all arrears thereof), and 
it was this consideration which weighed with the majority of the 
House in construing the express provision governing the preference 
shareholders’ rights on a winding up as exhaustive. 


2 [1891] 2 Ch. 817. 
3 [1949] A.C. 462. 
4 Ibid. 
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Moreover, in the Wilsons & Clyde case * Lord Simonds expressed 
the view in the course of his judgment * that, had the preference 
shareholders been allowed in the outcome to participate in surplus 
assets, they would not have been entitled to any funds representing 
undistributed profits, however inconvenient it might have been to 
have had to analyse the nature and origin of all the company’s 
assets. It is difficult to see how Buckley J. can derive from this, as 
he purports to do, any support for the view that where prefer- 
ence shareholders are undoubtedly entitled to rights of participa- 
tion, prima facie they should be allowed to take the undistributed 
profits of the company pari passu with the ordinary shareholders. 
Lord Simonds’ dictum is clear authority against this proposition. 

Now, if the proper construction to be placed on the word “‘ divi- 
sible ” is indeed “ that which is to be divided,” the distinction 
drawn by Buckley J. between the article in question and the com- 
parable provision in Re Bridgewater Navigation Co.® cannot stand. 
For the latter article was similar in all material respects except that 
the expression “shall belong to . . . and be divided” was used in 
substitution for “shall be divisible,” and if the interpretation of 
‘¢ divisible ” here contended for is correct nothing can turn on the 
verbal differences between the two terms. Their meaning is iden- 
tical. Re Bridgewater Navigation Co.® is direct authority against 
Buckley J.’s decision, and its force is unimpaired by the fact that in 
this case originally only one class of shares existed. For, after the 
preference shares came to be issued, the court had little hesitation 
in saying that as a matter of construction the ordinary shareholders 
were entitled under the original article to all the undistrjbuted 
profits not required to satisfy the preference dividend or any arrears 
thereof, and it is difficult to see why exactly the same interpretation 
should not apply to the equivalent article in the Dimbula case." 

A final criticism of Buckley J.’s construction of the articles 
before him so far can be levelled at the way in which he differ- 
entiates between the rights of the ordinary shareholders before and 
after the commencement of a winding up. For, although he 
concedes that the ordinary shareholders are in a position prior to 
liquidation to appropriate all the surplus profits either directly by 
way of dividend payments or indirectly by a capitalisation, i.e., by 
a declaration of dividend and an appropriation thereof in satisfac- 
tion of a bonus issue, nevertheless, when once a winding up has 
started, under Buckley J.’s ruling the ordinary shareholders will 
only take pari passu with the preference Such a result is unsatis- 
factory in principle. Accordingly, on the first point that Buckley J. 
had to consider it is submitted that in the face of the authorities 
and from the standpoint of logical consistency his decision cannot 
be supported. 

(2) Buckley J. went on to consider the further question raised by 


5 At p. 488. 
6 [1891] 2 Ch. 3817. 7 [1961] 2 W.L.R. 258. 
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the originating summons, namely the effect of article 140. Counsel 
for the preference shareholders placed considerable reliance on the 
difficult case of Westburn Sugar Refineries, Ltd. v. I.R.C. 8 

There the plaintiff company in 1948 undertook a revaluation of 
its capital assets with the result that the excess of £155,910 over 
book values thereby disclosed was transferred to capital reserve; 
and in the next year £152,260 of this sum was capitalised. In 1950 
the company reduced its share capital, confirmation thereof being 
eventually obtained from a decision of the House of Lords.® At no 
time was the propriety of the capitalisation of 1949 in doubt. 
Subsequently, further litigation ensued to establish whether the 
company’s reduction of capital involved the disbursement of a 
“ distributable sum ” falling within section 81 of the Finance Act, 
1951. The issue came before the Scottish Court of Session, which had 
little hesitation in finding against the Revenue, holding that an un- 
realised capital profit was not a “ distributable sum.” In the course 
of their judgments Lord Clyde ?° stated as a separate ground for his 
decision that “in the case of an appreciation which is neither 
realised nor immediately realisable, it would be illegal to distribute 
the surplus,” ** and Lord Sorn similarly observed **: “ In my view, 
capital profits are not distributable until they are realised.” 

This rejection, however, of a company’s right to distribute 
unrealised capital profits was (decisively) repudiated by Buckley J., 
the various considerations leading to this conclusion being as 
follows: 

(i) If the reserve fund arising from a revaluation of capital 
agsets could not be distributed, it likewise could not be capita- 
lised,** and such a result conflicted both with the generally 
accepted view of the law and with the express course of action 
adopted by Westburn Sugar Refineries, Ltd. Accordingly, 
such a reserve fund must always be both available for distribu- 
tion and capable of capitalisation. 

(ii) The fact that the reserve in question, being an 
unrealised profit, was dependent for its existence upon a valua- 
tion should not (provided the valuation was itself not open to 
criticism) be allowed to prejudice the foregoing conclusion, in 
that all trading concerns having an opening and closed stock 
relied to a varying extent upon the valuation placed upon such 
stock in arriving at their profit and loss account. It was a 
difference of degree rather than of principle to calculate capital 
profits by comparing their estimated with their book value.*5 


8 [1960] T.R. 105; 1960 8.L.T. 297. 

9 See Ev p. Westburn Sugar Refineries, Lid. [1951] A.C. 625. 

10 Citing Palmer's Company Law, 20th ed., at p. 645. 

11 Bee p. 107. 12 At p. 100. 

18 Share premium accounts and capital redemption reserve funds, though normally 
non-distributable, can, however, be capitalised; but here the position is 
overned by statute. See Companies Act, 1948, ss. 56 (2) and 58 (5). 

14 [1960] T.R. 105; 1960 S.L.T. 297. 

15 Moreover, sometimes it might be difficult even to jose aaa between realised 
and unrealised capital profits See [1960] B.T.R., p. ; 
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(iii) Provided that the company had fluid assets available 
for payment of dividends, there could be no objection to using 
such funds for this purpose and to preserving the proper 
balance of the company’s balance sheet by writing up the value 
of unrealised fixed assets. For it was not incumbent upon the 
company to keep any part of its assets in any particular form. 

Moreover, although this additional point was not put for- 
ward by Buckley J., it is difficult to disagree with the assertion 
made by Lord Sorn in Westburn Sugar Refineries, Ltd. v. 
I. R. C.** (and rejected by his brethren on the bench) that, in so 
far as any excess over book values resulting from a revaluation 
was due to unnecessary provisions for depreciation, the com- 
pany’s profit and loss account must be increased accordingly, 
and that to this extent at any rate the excess must without 
question belong exclusively to the ordinary shareholders. 

It must be appreciated that in reaching the conclusion that he 
did Buckley J. was not saying that a distribution of unrealised 
capital assets was necessarily from a commercial standpoint 
prudent. Moreover, many, if not most, accountants would deplore 
the decision, and it may well have been their testimony in the West- 
burn Sugar Refineries case ‘7 that induced the Court of Session to 
arrive at a conclusion that cannot legally be supported. But, 
however much the practice of distributing realised capital reserves 
may in some quarters be deplored,** in the absence of statutory 
reform the position cannot now be reversed, and the same must 
hold true equally of unrealised capital profits. 

The consequence of Buckley J.’s support for the distributable 
character of unrealised capital reserves, i.e., distributable gmong 
the ordinary shareholders, was to render such funds capable of being 
capitalised for the exclusive benefit of this same class, provided, of 
course, that the preference dividend and any arrears thereof had 
been paid. 

Buckley J.’s decision is to be welcomed in so far as it specifically 
rejects the views stated in the Westburn Sugar Refineries case ™ and 
establishes unequivocally the principle that all capital profits 
whether realised or merely realisable are always available for distri- 
bution or capitalisation. But the learned judge’s interpretation of 
article 5 (b) read in the context of the other original articles of the 
company cannot, it is submitted, be supported. 

D. G. Rice. 


Dors a DOCUMENTARY CREDIT CONSTITUTE ABSOLUTE PAYMENT? 


« Tue large and important part which letters of credit play in 
modern. commerce restrains me from expressing my opinion on 


16 [1960] T.R. 105 at pp. 110, 111. See also Stapley V. Reid Bros., Ltd. [1924] 
2 Ch. 1. 


17 Supra. 
18 In this connection see Younger J. in Wall v. London ¢ Provincial Trust, 
Ltd. [1920] 1 Oh. 46 at p. 56. 
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many of the points argued. The system should be kept as free as 
possible from technicalities and from unnecessary judicial dicta 
which may embarrass business dealings in future.” It is to be 
regretted that this dictum of Bankes L.J. did not guide the High 
Court of Australia in Saffron v. Société Minière Cafrika.? 

In this case a Japanese bank opened an irrevocable but uncon- 
firmed documentary credit in favour of the plaintiffs. The letter of 
credit called for a full set of bills of lading, blank indorsed, covering 
a shipment of chrome ore. The plaintiffs failed to present the 
required documents and the bank refused to accept the faulty docu- 
ments tendered. The defendants, the consignees, accepted the 
goods. The plaintiffs thereupon demanded payment of the price of 
the goods from the defendants. Upon the defendants’ refusal to 
comply with this demand, the plaintiffs brought an action against 
them. The defendants, in their defence, contended, inter alia, that 
their procuring an irrevocable unconfirmed credit in favour of the 
plaintiffs constituted an absolute payment. They argued, accord- 
ingly, that the opening of the letter of credit discharged their duty 
to pay the price of the goods. The case came, finally, on appeal, 
before the High Court of Australia. 

The court had to decide one question only, namely whether an 
irrevocable but unconfirmed letter of credit is taken by its bene- 
ficiary in full payment of the price of the goods. The court 
answered this question negatively. So far the decision corresponds 
with the opinion of most courts and scholars. In the U.S.A.,‘ 
France ® and Germany ° it is common ground that an irrevocable 
creditedoes not constitute payment. The same opinion finds con- 
siderable support in English law as well.’ 

The actual decision is unexceptionable. But, the court 
attempted to settle a further problem. Whether a documentary 
credit constitutes absolute payment or not depends, according to 
the High Court of Australia, on the nature of the credit, which may 


m 


Donald H. Scott ¢ Co. v. Barclays Bank, Ltd. [1928] 2 K.B. 1 at p. 10. 
(1958-59) 100 C.L.R. 281; noted: A. H. Hudson, ‘‘ Payment by Letter of 


Credit '’ (1960) 23 M.L.R. 689. See also A. G. Davis, *‘ ent Developments 
in the Law of Commercial Credits ° [1959] J.B.L. 828. 
8 At pp. 243-244, 


4 Bee Uniform Commercial Code (1958), section 2825 (2), and the following 
cases’ Greenough v. Munroe 53 F. 2d 867 at p. 364 (1981); Re Canal Bank & 
Trust Co.'s Laquidation 178 La 575; 152 So. 297 at p. 300 (1983), Bank of 
United States v. Seltzer 288 App.Div. 225; 251 N.Y.9. 687 at p. 644 (1931); 
Lamborn v. Allen Kirkpatrick € Co. Inc, 288 Pa. 114; 185 A 541 at p. 548 
(1927). On the other hand there are American dicta saying that the bank’s 
accepting a draft drawn under a letter of credit discharges the buyer: see 
Ornstem v. Htckerson 40 F.Supp. 305 (1941); Vivacgua Iramos S.A. v. 
Hitckerson 198 La. 495; 190 So. 657 at pp. 658-659 (1939). 

5 See J. Stoufflet: Le Crédit Documentaire (1957) at pp. 157-158. 

See Dr. H. Reichardt: ‘‘ Das Akkreditiv," (1026) 88 Zeitschrift fur das 

Gesamte Handelsrecht und Konkursrecht 1 at p. 18. 

Beo A. G. Davie, The Law Relating to Commercial Letters of Credit (2nd ed., 

1954), pp. 45 et seq., and Hindley & Co. v. Tothil Watson & Co. (1894) 18 

N.Z.L.R. 18 at p. 28. 
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be revocable, irrevocable but unconfirmed, or irrevocable and con- 
firmed. The court first suggests, quite correctly, that a revocable 
credit cannot constitute payment.’ It then says that ‘f a provision 
for payment by irrevocable and confirmed letter of credit which, in 
words taken from Gutteridge and Megrah, The Law of Bankers’ 
Commercial Credits (1955) at page 18, is ‘ an absolute undertaking 
by the banker to honour all drafts complying with the terms of the 
instrument creating the credit, subject only to limitations as to the 
amount ° and period of time for which it is to be available ° might 
perhaps not unreasonably be regarded as a stipulation for the 
liability of the confirming bank in place of the buyer.’’ 1° 

This suggestion is, with respect, untenable. In the first place it 
conflicts with the otherwise universal opinion that an irrevocable 
letter of credit, whether confirmed or unconfirmed, does not consti- 
tute payment.4 

In the second place it is hard to understand why, in principle, an 
irrevocable but unconfirmed letter of credit should differ from an 
irrevocable and confirmed credit as far as the present problem is 
concerned. In an irrevocable unconfirmed credit a banker promises 
a consignor of goods to pay a certain amount of money or to accept 
a draft for the same amount upon the consignor’s tendering several 
documents. The same promise is given to the consignor in an 
irrevocable and confirmed credit. There is only one distinction 
between the two instruments. In the irrevocable and confirmed 
letter of credit a second banker adds his own promise to that of the 
issuing banker. The second promise is in similar terms to the 
promise of the issuing banker. Thus the difference betwepgn an 
irrevocable unconfirmed and an irrevocable confirmed credit is 
merely quantitative. In the first the consignor gets a promise given 
by one bank. In the second the same promise is given by two 
banks. It is hard to see why a promise given by A should not 
constitute an absolute payment while the same promise given by 
A and B should be so considered. One can certainly not generalise 
about the intention of the parties in this respect. It is true that an 
additional promise given by a second bank gives further security. 


8 See authors quoted in notes 5, 6 and 7. The American section quoted im note 
4 applies to revocable credits as well. 

9 The amount must not, necessanly, conform with the amount of the contract of 
sale. A letter of credit can be opened for part of the price only. Thus in the 
Saffron case the letter of credit covered only 80 per cent. of the price of the 

oods. Also an irrevocable confirmed credit can be opened for part of 
the price of the goods only. 

10 At pp. 248-244. 

11 None of the authors quoted in notes 6, 6 and 7, supra, draws any distinction 
between an irrevocable confirmed and an irrevocable unconfirmed credit as far 
as the present problem is concerned. All of them think that no irrevocable 
credit, whether confirmed or unconfirmed, constitutes payment. Neither does 
section 2-825 of the Uniform Commercial Code draw such a distinction. It 
states that no letter of credit ıs taken in payment by the consignor. In 
England Denning L.J. (as he then was) observed in Trans Trust §.P.R.L. v. 
Danubian Trading Co., Ltd. [1952] 2 K.B. 297 at p. 805 that a confirmed 
credit is something different fram payment. 
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It does not follow that a consignor is always willing to discharge a 
consignee for a promise of two banks. Moreover, sometimes a 
promise given by a single, first-rate bank can furnish better 
security than a promise given by one second-rate bank and con- 
firmed by another second-rate bank.?? 

It is therefore submitted that the High Court’s dictum that 
irrevocable confirmed credits may amount to absolute payment is 
` inconsistent with the authorities that there are and contrary to 
principle, and that it ought not to be followed. 

E. P. ELLNGER. 


12 As to the classification of irrevocable credits into confirmed and unconfirmed 
credits see Davis, op. cit., p. 32 et seq. See also section 5 of the Uniform 
Customs and Practice for Commercial Documentary Credits (1951 Revision) 
edited by the International Chamber of Commerce. 


REVIEWS 


THe Roots or Came. By EDWARD GLOVER, M.D., LL.D. [London: 
Imago Publishing Co., Ltd. 1960. xiii and 422 pp. (with 
indices). 45s. net.] 


Tus is the second volume of the author’s Selected Papers on Psychoanalysis, 
and, as its title indicates, it contains a number of addresses and articles on 
psychological aspects of the criminal law and its administration. Most of these 
have already been published in learned periodicals, that on Psychiatric Aspects 
of Capital Punishment, for example, in this Review, and it will undoubtedly 
be a great help to students of the subject to have this rich store of matenal 
conveniently gathered in one volume. But several of the chapters, among which 
are some of the first importance, appear to have been specially written for the 
occasion, so that those already in possession of the earlier material cannot 
afford to dispense with this book. 

Since the death of Ernest Jones, Dr. Glover has been the leading 
exponent of the philosophy and methodology of Freud in this country: 
a much sought-after practising psychoanalyst, he has never ceased to 
make important contributions to the literature of his subject, and in 
particular perhaps to those aspects of it which are concerned with the 
elucidation of criminal activities and the rehabilitation of delinquents. He 
explains in his Preface that his interest in pathological crime was first 
aroused about 1911 by James Devon, a prison medical officer who was some- 
thing of a pioneer in the subject, though his book, The Criminal and the 
Community (1912), has been largely neglected. When Dr. Glover began his 
work as a practising psychoanalyst he found this interest heightened by 
some of the observations pertinent to the subject of his master, Freud, which 
were confirmed by his direct experiences with patients. Thus he points out 
that “the manifestations of unconscious guilt in both normal and neurotic 
persons” do in his experience give rise in a number of cases “to an 
unconscious need for punishment and hence to criminal conduct.” 

Already then in 1922 we find the young psychoanalyst addressing a 
Summer School for Women Magistrates on the title-subject of his present 
volume, “The Roots of Crime,” and when as a result of the well-known 
investigation carried out for the British Medical Council by Dr. Grace 
Pailthorpe it was decided by a number of those most interested to found the 
Institute for the Scientific Treatment of Delinquency and to set up a 
psychopathic clinic, it is not surprising to find Dr. Glover playing a leading 
part in the enterprise. 

And so he has continued. The clinic, now the Portman Clinic and part 
of the National Health Service, was the first institution of its kind in the 
world. Dr. Glover has been from the beginning and is today chairman of 
the Institute’s Scientific Committee, and not the least interesting of his 
contributions to this book is an illuminating historical description of its 
work; while a great deal of the material which provides the basis for his 
most important theorising is clearly derived from the work of the Clinic, 
or from the researches carried on under the auspices of the Institute, now 
called the Institute for the Study and Treatment of Delinquency. 

Lawyers and others who are concerned to understand the problems of 
delinquency may wonder whether a volume so particularly based upon a 
psychoanalytical approach and by an author so formidably equipped will not 
be above their heads. On the whole I have not myself found it so. Many 
of the papers included were originally addressed to lay audiences, and even 
when, as in the chapter on the Criminal Psychopath, Dr. Glover is at his most 
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technical, the direct clarity of his language enables the reader to follow well 
enough the purpose and trend of the discussion, Certainly the material is 
of such importance that no one interested ought to allow himself to be 
deterred by considerations of this kind. 

Dr. Glover’s subject is essentially “forensic psychiatry.” This is pre- 
sumably a branch, possibly the leading branch, of “forensic medicine,” the 
importance of which certainly goes back before the M’Naghten Rules. The 
new psychology of Freud, Jung et al, and the methods of psychoanalysis 
have however during the present generation given it a completely new 
orientation, and one of Dr. Glover’s main objectives is “to chart the existing 
sphere of its influence.” He does not conceal his view that “the most 
fundamental approach to crime is that of psychoanalysis.” At the same 
time he fully appreciates the practical value of other lines of attack, even 
from time to time displaying a sympathetic understanding of the point of 
view of the rule-of-thumb criminal lawyer whom it must be admitted he is 
more generally found criticising in a quite ruthless manner. The work of 
the I.S.T.D. in which Dr. Hermann Mannheim, and, at one time, Christmas 
Humphreys, Q.C., have taken a prominent part has been broadly based in law 
and sociology, and this “ multidisciplined ” work receives the commendation 
of the author of this book. Indeed the problem of the criminal offender is 
perhaps the only one where disciplines as important to society as the law, 
sociology and medical psychology meet on equal ground, and Dr. Glover's 
recognition of this in his important section on “'Team-Research in Delinquency ” 
is typical of his empirical and broad-minded approach to his subject. 

Dr. Glover is under no illusions as to the position of psychiatry, and particu- 
larly of psychoanalysis, in the estimation either of the géneral public or of the 
judiciary. There is he points out in society an “ unconscious need for crime” 
and a “social compulsion to punish infractions of social codes.” This is 
unlikely to disappear in the foreseeable future. Indeed the social arrangements 
to which this has given rise, in effect the administration of the criminal law, 
have, he admits, produced a “ stability ” which is of basic value, even while he 
deplores the “scapegoat system whereby the criminal is made to pay for the 
unconsaious criminal tendencies that lie dormant in the community.” 

Process of enlightenment is however going on which it is one of the main 
objectives of this volume to further. Thus Dr. Glover points with justifiable 
pride to the increasing use which is being made by metropolitan magistrates of 
the services of the Portman Clinic. These men who, after all, spend their lives 
dealing with criminals have, at the initiative of a remarkable personality 
among their number, Mr. Claude Mullins, showed themselves ready to give the 
services of the clinic a trial run, and have been sufficiently impressed with the 
results to make use of it more and more. Dr. Glover contrasts this with 
the superior attitude of most Courts of Quarter Sessions where the Chairman 
or Recorders are after all generally complete amateurs, and even of High Court 
judges who are little if any better, since for most of them their criminal work 
is a minor and unpleasant excursus from the handling of civil litigation, and 
one for which only a man of exceptional understanding or sense of duty is 
ever at pains specially to equip himself. The present volume is accordingly 
“strongly influenced by two needs, first of all to present psychoanalytical 
views on pathological crime in a form which will appeal to readers who are 
interested in social developments, and second, to orientate in the psychoana- 
lytical approach such workers in delinquency as are devoted to other forms 
of scientific discipline.” 

The volume opens with the “Roots of Crime,” the address already 
mentioned as having been given in 1922 to women magistrates, then for the 
first time beginning to take their part in the administration of criminal justice. 
This would have been worth reproducing if only for two episodes which 
occurred in connection with its delivery: the one, the walk-out of the late Lord 
Olivier with his remark “never have I listened to such outrageous nonsense,” 
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and the other, the equally typical statement of the chairman of the meeting, 
Mrs. St. Loe Strachey, a sister of Beatrice Webb, who on hearing Dr. Glover 
say that by “adult social standards the normal baby is for all practical 
purposes a born criminal” could not restrain herself from interjecting, “ But 
doctor, the dear babies. How can you say such awful things about them? ” 

The remarkable thing about this lecture however is that it contains in 
germ the substance of all the rest of the book. Indeed as Dr. Glover says in 
an introductory paragraph, “Although the facilities for treating delinquent 
cases have increased very greatly—comparatively few fresh discoveries have 
been made regarding the causes, treatment, and prevention of crime. Most of 
the work has consisted in the more systematic application to the problem of 
principles that had already been laid down by psychoanalysts thirty-five years 
ago.” Dr, Glover would certainly say that in most cases of pathological crime 
“the dear babies” before they have reached the age of five or six have already 
been predestined to their future conflicts with the law. These are the children 
in whom their parents for one reason or another have not been able to make 
the necessary basic adjustments for life in modern society: “Crime is part of 
the price paid for the domestication of a naturally wild animal.” 

It is indeed understandable that Lord Olivier should have walked out. He 
met at that meeting, no doubt for the first time scientifically based, the 
revolutionary doctrine propounded by Samuel Butler that crime stems from 
sickness of the mind. He was himself one of the original group of Fabian 
socialists, an adherent of the doctrine that crime largely originates in the 
inequalities of contemporary society, a view which Dr. Glover might well say 
is not without a certain validity. But the Samuel Butler hypothesis, even when 
buttressed as it is in this book by formidable empirical argument, makes even 
slower headway than the economic one. It is of an even more fundamental 
character, and man is inevitably attracted to superficial explanations of social 
phenomena, which are congruent to the social patterns in which he has been 
brought up and which make no demands on his imagination. 

After this introductory address, Chapter 1 follows with a history of the 
psychological investigation and treatment of delinquency in Great Britain, 
starting significantly in 1912 with Dr. Devon’s book, and coming right down to 
1959. Dr. Glover does not confine himself to history, in which the work of the 
I.S.T.D. naturally figures largely, but interjects many comments of a scientific 
nature, as in his remark (p. 75) that “the wells of human motivation” will 
only be “ tapped” by applying psychoanalytical methods “not only to criminal 
data but to data drawn from normal groups.” There ig here, too, much 
ruthless criticism of official institutions. I have already referred to his 
strictures on the judiciary; his attack on obscurantism in the Home Office is 
even more searching, though he admits that of recent years under Mr. R. A. 
Butler there has been a significant change of outlook in that department. 

For the ordinary reader, Chapter 8 on the general problem of the diagnosis 
and treatment of pathological delinquency will probably be the most rewarding, 
since it is here that Dr. Glover unfolds in language sufficiently clear of 
technical jargon the detailed experimental methods the application of which to 
the cases of individual delinquents will, he contends, eventually produce a 
body of knowledge which will not only throw a flood of light on the causes of 
criminality, but also will place at the disposal of the courts an instrument for 
the treatment of delinquents which will revolutionise the administration of the 
criminal law. Indeed from a fairly detailed use of materia] from the I.S.T.D. 
he is able to argue with some show of justification that treatment can be given, 
even in the rough and ready conditions of the London petty criminal courts, 
with a fair measure of success. 

This chapter is followed out on a much more technical plane by a detailed 
investigation of the problem of the criminal psychopath, which is at the very 
heart of pathological crime. In this he deals with diagnosis, etiology and 
treatment. With only the layman’s capacity for appreciating this intensely 
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scientific discussion I am nevertheless left with the impression that no more 
important contribution to this exceedingly difficult subject has so far appeared 
Certainly Dr. Glover goes a long way towards demonstrating that the 
generally held view that criminal psychopaths must be regarded as incurable 
is by no means true. His material on this again is largely drawn from the 
records of the Portman Clinic: even if his opponents succeed in whittling 
away some of the successes which he claims have been achieved in that 
institution, I have the feeling that a hard core of success will remain, and will 
remain to point the way to encouraging developments in the future. 

Section V on Sexual Disorders and Offences is divided into three parts. 
The first of these on Social and Legal Aspects of Sexual Abnormality has 
already appeared! and provides an introduction to the important “ Problem 
of Male Homosexuality,” an original contribution which throws a flood of light 
upon this intensely contemporary problem. Dr. Glover provides much material 
in support of the view which is becoming more and more widely, if reluctantly, 
held by educated people that homosexual tendencies, especially in youth, are 
extremely widespread, and of course in both sexes. He shows that these 
originate in extreme youth in an “unconscious homosexual phase.” After a 
period of regression this reappears, still for the most part unconscious, in 
adolescence. So far from this being a deplorable fact in human existence it is, 
in his view, one of the most creative and fertile, being “responsible for many 
important and constructive developments both individual and social.” It 
follows in his contention “that the existing standpoint of British law, viz., 
that manifest homosexuality whether it be practised in public or in private is 
to say the least of it a socially biased and sectional view of a larger problem 
which strikes to the roots of human organisation, enters into every human 
relationship, provides the energy for many of man’s cultural activities, (and) 
oils the wheels of human society.” 

This does not of course mean that there are not many aspects of manifest 
homosexuality which are not gravely damaging to society, and it is the great 
virtue of this chapter that Dr. Glover discusses them and probes into them in 
an objective and scientific manner, so often completely lacking in such writing 
One ofethe points which he brings out clearly, and which should cause every 
judge or magistrate handling a criminal cause of this type to pause and 
reflect, is “a difficulty which confronts the clinical criminologist at every 
turn.” This is, that when he is called upon as a witness to depose to the 
“pathological changes” in the accused to which his “offence may be 
attributed” “he is compelled by his professional standards” to reply that 
“he has detected no abnormality”—how could he do otherwise when in his 
view a large part of society is constituted in exactly the same way? 

This chapter strikes one as hardly less significant than that on the criminal 
psychopath. 

The final chapter in this section of the book in which Dr. Glover discusses 
“the psychopathology of prostitution ” has also been published by the I.S.T.D. 
It originally appeared in 1948 and it is most interesting to read it again 
against the background of the Wolfenden Report and the Street Offences Act, 
1959. 

The three chapters on Clinical Research which form Section VI of the book 
have all been published in the British Journal of Delinquency. Space does not 
permit me to do more than refer to them, though they contain much of interest. 
The same may be said of Section WII—“ Socio-Legal ”—which contains the 
short but important “Concept of Recidivism,’ and a chapter on the 
“Prevention of Pathological Crime.” 

Under the heading of Obiter Scripta, Dr Glover winds up his book with a 
number of short notes which he has contributed from time to time to the 
British Journal of Delinquency. a 


1 It 1s obtainable as an I.8.T.D. pamphlet. 
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PIONEERS IN CroNoLocy. Edited by Hermann Mannuem. (The 
Library of Criminology, No. 1.) [London: Stevens & Sons, 
Lid. for the Institute for the Study and Treatment of 
Delinquency. 1960. xii and 402 pp. (with index). 45s. net.] 


Tus is the first volume of a new series of works on criminology which is to 
appear under the auspices of the Institute for the Study and Treatment of 
Delinquency: it will be recollected that the Institute’s British Journal of 
Delinquency (recently rechristened the British Journal of Criminology) has 
been a pioneer British periodical in this field of study. The volume is in fact 
a republication of an American book in which a number of papers which 
originally appeared in the Journal of Criminal Law, Criminology, and Police 
Science have been made available to a wider public. Although there are no 
doubt good reasons for this choice, it seems rather a pity that some rather more 
distinctive British work, such as the recently published Roots of Crims by 
Edward Glover, was not chosen to start the series off. 

However, in the absence of any effective history of criminology this work 
will no doubt meet a very real need, and it is understood to have been a success 
in America. The lives and work of seventeen men of eminence who in one 
way or another were concerned with the problems of criminality and the treat- 
ment thereof, ranging from the eighteenth-century Beccaria to Bonger, who 
died in 1940, are described and discussed separately. Among them there are 
nationals of no less than eight different countries (nine if we count England 
and Scotland separately): so that it may be said that the selection is catholic; 
incidentally the United Kingdom, where criminology has been the Cinderella 
of the Social Sciences, takes first place with five out of the seventeen. But this 
analysis by nationality is a little misleading, because it entirely fails to reflect 
the predominance of the U.S.A. in the field of modern criminology, a failure due 
to the fact that the work of living criminologists is not dealt with. 

As is inevitable in a volume of this kind, the value of the different chapters 
varies a great deal: some are serious and scholarly studies, among which we 
may mention in particular Dr. Wolfgang’s detailed study of Lombros® which, 
with sixty pages of text, is more than twice as long as any other chapter, 
except for Dr. Mannheim’s thoughtful Introduction. Justice Barry’s 
Maconochie, not just a synopsis of his full-length study, Peter Scotts 
Maudslay, Professor Margaret Vines’ Tarde, Professor Francis Allen’s 
Garofalo, and Professor Sellin’s Ferri also appealed to me. Some of the 
chapters are very short and rather superficial, and these not always by the 
least distinguished contributors. Thus von Hentig’s eight pages on Aschaffen- 
burg really tell us very little about the work of that remarkable man, though 
they do bring out his personality. Of Chief Justice Doe, of New Hampshire, 
as a criminologist there is probably very little more to be said than appears 
in the nine pages printed here (from the pen of his successor, Kennison C.J.), 
remarkable lawyer as he was: though indeed it is claimed in this chapter that 
Doe “is the only judge who can truly be denominated a pioneer in criminology.” 
Reading Professor Geis’ chapter on Bentham leaves one wondering why the 
great utilitarian ever made an impact on penology; since there is not a page 
which does not criticise him severely, and it is difficult to discover here that 
he made any contribution to the subject other than his idea of the panopticon 
which does not earn him many marks either! 

A series of chapters in a periodical tends to be got together by the editor 
according to who is available to write, rather than on the basis of a scientific 
selection of the subject-matter. Thus there are a few obvious gaps such as 
John Howard and von Liszt. Several of the men whose work is discussed 
were hardly criminologists or, if they were, that side of their activities is 
but little brought out in these chapters. I have already referred to Chief 
Justice Doe who is famous in the annals of criminal law for hig rejection of 
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the M’Naghten Rules in favour of the New Hampshire Rule.! Doe was 
influenced by the views of Dr. Isaac Ray, an alienist who was much concerned 
with problems of forensic medicine, particularly that of insanity, and whose 
work is sympathetically discussed in this volume by Dr. Overholser, a well- 
known American psychiatrist: it was, however, distinctly peripheral to what 
we should now regard as criminology. The chapter on Haviland, too, is 
rather unexpected, though it was certainly well worth inclusion. Haviland 
was the architect of the famous Cherry Hill prison in Philadelphia. This, or 
rather the improved version of it at Trenton, N.J., became a model throughout 
the world, and the prototype of most of the existing prisons in this country. 
Haviland was an Englishman and his master, Elmes, who was interested in 
prison architecture, had been much influenced by the views of John Howard 
and, of course, by Jeremy Bentham, an influence which he passed on to his 
pupil in good measure. Again, the Austrian, Hans Gross, wag primarily an 
investigating magistrate and even Durkheim’s views on punishment were very 
much a by-product of his sociological and economic studies; with him, 
criminology was certainly peripheral. 

Criminology, as we now know it, is indeed a very modern science; only 
its penological aspects had been much studied before the rise of the Italian 
school and even so not in a very scientific manner. This justifies the three long 
chapters on Lombroso, Garofalo and Ferri which at first sight might appear 
out of proportion. They were, of course, all original thinkers and these 
chapters bring out the fact that there were major divergencies in their points 
of view. However much Lombroso may have been discredited, and it is good 
to have in this volume a chapter on his most effective critic, Dr. Charles Goring, 
it can hardly be gainsaid that his influence has been germinal and that some 
of his contributions are basic to modern criminology, such as his rejection of 
the doctrine that the punishment should fit the crime; he maintained rather 
that it should be adjusted to the criminal. If anyone can be described as the 
father of the science, surely it is he. And in spite of his propensity for chasing 
hares, phrenological, spiritualistic and others, how surely he kept his balance 
on the essential of penological science—“ the first object of punishment should 
be the protection of society, the second is the improvement of the criminal.” 
Nor did his mind atrophy with advancing age, and his “later concern with 
psychological differences among criminals has been the basis for much 
contemporary research,” 

The final chapter on “the historical development of criminology,” by 
Professor C. R. Jeffrey, while it contains much that is stimulating and more 
that is interesting, also advances many dogmatic assertions and unsupported 
generalisations which are out of place in a work of scientific pretension. Dr. 
Mannheim whose Introduction is, I think, the most valuable contribution in 
the book, does not conceal his disapproval of much that Professor Jeffrey 
writes. Dr. Mannheim’s chapter is also largely historical. He wisely selects 
a small number of the more important aspects for analysis and discussion. Of 
these, the matter to which he gives most attention is positivism; first of all its 
meaning in the history of social science and then its place in international 
criminology. A good deal of nonsense has been written about positivism by 
people who ought to have known better, and it is a pleasure to read Dr. 
Mannheim’s remarks, at once penetrating and robust, about its essential 
qualities, and the influential part which it has played in sociological thought 
during the past century, not least, of course, in the domain of penology. 


C. 


1 See my review of The Urge to Punish by Henry Weihofen in (1958) 21 M.L.R. 
700. 
2 Bee ibid. 
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Apvocacy, Its PRINCIPLES AND Practice. Second edition. By 
R. K. Soonavana. [Bombay: N. M. Tripathi Private, Ltd. 
959 pp. £2 10s. net.] 


“Tus most readable and interesting book,” said Lord Birkett in a review 1 
of the first edition, “will give pleasure to all lawyers who read it.” It is not 
to be assumed, however, that Lord Birkett read through the whole of the nine 
hundred and forty pages which Mr. Soonavala had put together; he must have 
dipped into them here and there, and it is certainly very easy to have a lucky 
dip. Long excerpts, quoted verbatim, from the records of famous trials (¢.g., 
Crippen, Tichborne, Vaquier, Rouse, Mrs. Maybrick) and others less well 
known account for a large part of the text and are certainly quite interesting. 
Another large part of the text is taken up with quotations from the works of 
other writers on advocacy, Indian, American and English (it is disconcerting 
to discover how many of them there are) and some of these are undoubtedly 
instructive. One finds, indeed, that what Mr. Soonavala has written himself 
amounts to a good deal less than half of the whole book. Even this is in my 
opinion too much, and in spite of Lord Birkett’s commendation I find that 
Mr. Soonavala’s writing gives me little pleasure and is, in my view, largely 
unreadable. Take, for instance, the following sentence from page 158: “In 
intricate and philosophic matters of rhythm of cross-examination can only 
be attained and sustained by the orthodox sequential type of cross- 
examination.” I suppose this might be effective in a darkened room as a 
lullaby for a fractious child, or out in the open as a marching song for a 
troop of boy scouts; the one thing you cannot do with it is read it. Rather 
less obscure but hardly more readable is the opening sentence of § 95 (p. 222): 
“The most difficult type of cross-examination is the cross-examination which 
tends to show and to create a disbelief in the genesis of the very perception 
on the basis of which a fact is asserted” On the following pages Mr. Soonavala 
makes the points that no one can see through a brick wall and that a blind 
man cannot see at all. But it takes him some time to do it. “It may be 
generally observed,” says he, “that any defect in any of the sensoryeorgans, 
any deviation from the definite relation requisite to excite the sensory organs 
by the objects presented to them, or any obstruction in the process of their 
operation will occasion a failure of perception or render the perception 
inadequate, and similarly any circumstance deterring their occurrence or 
rendering their occurrence physically impossible qr improbable may go to 
disestablish the truth of the occurrence.” : 

Nor is Mr. Soonavala content with saying anything just once. There is 
more repetition between the covers of this book than I should have thought 
possible from one who is himself a lawyer. At the top of page 189 there is 
a longish quotation from Wrottesley on the Examination of Witnesses. At 
the bottom of page 190 about half of the same passage is quoted again. 
Similarly, on page 101 there is a quotation from Harris’s Hints on Advocacy 
which is repeated on page 288; on page 241 there is a quotation from Stephen J. 
which is repeated (sub nom. Stephens) on page 247; and on page 851 there 
is a quotation from David Paul Brown which has already been offered, with- 
out acknowledgment, on page 76. One gets the impression that anyone who 
ploughed through conscientiously could turn up any number of these repetitions. 

Mere repetition, however, is insufficient to account for the abnormal bulk 
of this book, Sheer irrelevance accounts for much more. The author makes 
it clear (§ 8, p. 4) that there is no department of human activity, from 
ballistics to belles-lettres, which the advocate can afford to neglect and there 
is, therefore, no limit to the range of a book about advocacy. Hence, I suppose, 
the paragraph on decomposed bodies which appears on page 898: “In 
the absence of all other evidence the presence of the uterus, which if 


1 Canadian Bar Review, 1954, p. 222. 
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unimpregnated, resists putrefaction for a considerable time, will decide the sex. 
In the case of mutilated remains the determination of the sex is only likely 
to be accurate from hairiness on the head, face, chest or pubes, development 
of the breasts and lineae albicantes, if any of these parts are available.” 
Hence, too, the careful explanation of the difference between collusion and 
condonation which is given at pages 871-872, and the disquisition on life 
assurance at page 602. Once one gets accustomed to the breadth of Mr. 
Soonavala’s interests it is no surprise to find page 425 beginning like this: 


“ Table giving the number of shots in one ounce of Newcastie,* 
ohilled or soft shot 


Sizes: SSG AAA AA A BBB BB B 12846 67 8 9 
10, 12 
Pellets Ounce: 11 40 48 56 64 76 88 104 122 140 172 218 270 
840 450 680 850 1250” 


It is when one isolates those parts of the book which (a) have anything to 
do with advocacy at all, and (b) appear to express the author’s own views, 
that one begins to feel serious alarm. Unhappily, this occurs at a very early 
Stage. It is too much to hope that those who handle this book will not get 
as far as page 8. Chapter 2 begins here and it is worth quoting its first two 
paragraphs: 

“The Art of Getting Clients 

“Tn the above chapter we saw some of the principles of conduct and behaviour 
which may help you towards success at the bar. Those principles may help 
you to win a case or a trial, But you cannot win a case unless you have a case. 
The day-long, the life-long struggle in your life will be not so much to win 
cases (though that is of course there) as to gst cases. 

“Is there a Formula for Getting Clients? 

“ Yes, there is. Do not despair, do not falter. This book ought to bring you 
a message of hope. The secret formula for getting clients is to remember that 
every cltent is a human being. Every friend, every acquaintance is a potential 
client. The more number of people you know the greater your chances of 
having a big clientele. You will not get clients merely by putting up your 
board announcing that you are a law graduate. Litigation is not hatched in 
lawyers’ offices but in the markets of the world. So go out. Go out to the 
factories, go out to the railway stations, go out to the hospitals, parks, play- 
grounds, stadiums and all places where men gather and forgather. The more 
` people you know, the greater is the chance of one of them coming to you for 
legal help. Remember, every friend is a potential client. It is up to you to 
see that every client becomes a friend.” 

If Mr. Soonavala were writing for English readers I expect he would have 
altered the heading of this chapter to “ How to make sure of getting disbarred.” 
Although East is east and West is west it is saddening to think that India, 
thirteen years after independence, can still tolerate this ethic among its 
lawyers. Nor does the matter rest here. The standard of honesty found in 
any community depends largely on the conduct and competence of its lawyers. 
So long as they are mercenary and verbose there will always be one law for 
the rich and another for the poor and the issue of a trial will depend not on 
who is right and who is wrong but on which party’s advocate is the most 
tortuous and least inhibited. Or at any rate (and this is perhaps more 
important) it will be generally believed that the administration of justice works 
in this way and that so long as you have a sufficiently gifted advocate on your 
side, and the money to pay his fee, black can be made to appear as white 
and any witness can be induced to say the exact opposite of what he means or, 
to quote Mr. Soonavala’s own words (p. 158), “ when this technique is employed, 


* N.B. I did not put in this comma. Presumably Mr. Soonavala did. 
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by a skilful cross-examiner, he can almost make the witness say whatever he 
likes, reducing the witness to a mass of clay of which the potter is the cross- 
examiner.” This is a disastrous conception of the administration of justice, 
and it would be a pity if anyone took it seriously. Perhaps nobody will, 
because the only illustration offered by the author is one of the dialogues of 
Galileo on the subject of square numbers and square roots. 

In his introductory note on “The Art of Advocacy” Mr. Justice Chagla 
very wisely remarks: “ Most people think that an advocate shows his brilliance 
in cross-examination. That to my mind is a mistake. Sufficient attention is 
not given to examination-in-chief....” But Mr. Soonavala does not belong 
to this enlightened school. He devotes pages 21 to 48 to examination-in-chief 
and pages 48 to 847, as well as about half the remainder of the book, to 
cross-examination. He begins by formulating ninety-three rules for conducting 
it. It is true that one or two of these rules have nothing to do with cross- 
examination at all (e.g. rule 86, “Do not begin with your bad witnesses. 
Begin with your best”), but most of them are more or less germane to the 
subject, and Mr. Soonavala is careful to add that in any case they should not 
be slavishly followed. “Each rule should and must be modified according to 
the circumstances of each case.” 

Lord Birkett has called the first edition a “ perfect anthology,” and certainly 
anyone who enjoys collecting other men’s flowers will find enough of them here 
to decorate the Albert Hall (there are more than two hundred names in the 
bibliography). But quite a few of the specimens fall short of perfection and 
I would never dare to use one of Mr. Soonavala’s quotations without verifying 
it first. It is only natural that after telling us that every client should become 
a friend and every friend may become a client Mr. Soonavala should follow 
up with a paragraph on “ How to win friends.” He gives thirty-seven rules 
for doing this, of which the first is: “Judge not, that ye be judged.” The 
commentary which follows the rules seems to suggest that the thought, if any, 
behind this dictum originated with Jesus Christ; but its expression in the 
words quoted is firmly attributed to Mr. Dale Carnegie whose writings, says 
Mr. Soonavalae, “ distilled the difficult principles of psychology in modern, 
racy prose.” It is nice to know that no liability attaches to St. Matthew. 
Shakespeare does not come off quite so cheaply. He is cited (p. 408) as an 
authority for one of the fifty-four points which the author wants us to bear 
in mind in connection with identification parades: “It is often stated that 
things in motion soon catch the eye than what not stirs. (See Shakespeare's 
Troilus and Cress. A. II, S. 8.)” It is tempting to suppose that the proof- 
reader had collapsed from exhaustion before reaching this page, but this 
cannot be the case since he made a correction in this very passage. Cf. the 
first edition, where this near-miss for the views of Ulysses is attributed to 
Act I]J—which, strangely enough, is where it comes from. 

But there are larger differences than this between the first and second 
editions, for the latter contains about forty-five pages of extra material. 
Some of these are mere exercises in Soonavalese—e.g., the new chapter on 
The Music of Words “Lawyers work only in black and white, only in 
chiaroscuro, only in two dimensions, only with the size and flexibility of words. 
Poets see and use all their qualities, playing their lights on all their facets. 
The lawyer is the artisan of extensive meanings. The poet is an artist in 
intensive meanings.” Luckily this theme is only pursued for two pages. Some 
of Mr. Soonavala’s new material is more concrete. “New techniques of 
advocacy,” he says in his Preface, “have been forged and developed in the 
American courts. For example, delay by procedure was very effectively 
exploited by the defence advocates in the well-known Rosenberg trial. These 
new methods of advocacy have been referred to in a chapter newly added to 
this book.” The chapter in question describes how the Rosenbergs were 
convicted of espionage and sentenced to death, their execution being fixed for 
May 26, 1951. It goes on to describe the fourteen subsequent appeals and 
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applications which were made to various courts with the object of getting the 
death sentence reversed. They resulted only in getting it delayed and ended 
with a decision of the U.S. Supreme Court on June 19, 1953. The Rosenbergs 
were executed the same day. This story is far from edifying and reflects no 
credit whatever on American methods of procedure. It is hard to see what 
moral Mr. Soonavala wishes us to draw from it. 

Indeed, it is often difficult to discover exactly where he stands on any moral 
question, since he quotes almost everything which has ever been written by 
anybody. In the first edition, for instance, he appeared at one stage to take 
a definite stand (and he does so again at page 18 in the new edition) on the 
question of refusing briefs. “I think it most unethical for a lawyer to conduct 
the defence of a client when he considers him to be guilty.... Genuine belief 
in the rightness of your cause should be a condition precedent of your accepting 
a case.” However, on the very next page he quotes Erskine and Dr. Johnson 
with apparent admiration for the proposition that “counsel has no right to 
believe or disbelieve either his client or his case,” and on page 850 he reminds 
us that “every client has a right to be represented by an advocate” and 
warns us against being diffident in asking for an adequate fee. His statement 
about refusing briefs apparently gave rise to some controversy, and in the 
present edition he has added an appendix which contains another clutch of 
quotations on the subject. Most of them are unfavourable to the view 
expressed at page 18 and one is simply left to guess whether he still holds it. 

So many admirable (among other) precepts are packed into this book that 
I cannot attribute to the author any but good intentions. Nonetheless, the 
book frightens me. The picture which sticks in my mind is thet of the young 
Indian lawyer “hatching” litigation by frequenting factories and football 
matches, holding a series of rehearsals in his office (see p. 88), “drilling the 
witnesses to tell the truth in plain words” (p. 847), and finally fumbling his 
way through an unending cross-examination with the aid of Mr. Soonavala’s 
ninety-three rules. Such a practitioner, however well-meaning the author may 
be, will bring no little discredit on the profession of the law. 

That is my own opinion; but it is only just to Mr. Sconavala to bear in 
mind tfat this book has had & huge success in India. They liked it there so 
much that the first edition sold out at high speed, and Lord Birkett apparently 
liked it in Canada. All the same, I am bound to hope that no one will like 
it in England. z : 

C. P. Harvey. 


Tue Unrrep Nations. By Lenanp M. Goopricn. [London: 
Stevens & Sons, Ltd. 1960. x and 888 and (appendices and 
index) 84 pp. £2 2s, net.] | 


Proressor Goopricu is best known in this country for his commentary, with 
Edvard Hambro, on the Charter of the U.N. He is a recognised authority 
on this subject and any work by him deserves serious consideration. 

The value of this book is not to be found in originality nor in depth but 
in its clear style and its attractive, always interesting, exposition of the whole 
range of United Nations business. It is a first-class book for the under- 
graduate student or layman. For the advanced student of international 
relations it says little which he would not already know or be able to ascertain 
from other sources, Even so, the more advanced student may still be attracted 
by the compactness and comprehensiveness of the work. 

The book deals with a variety of subjects: the establishment of the U.N.; 
its development, with particular reference to the changing roles of the General 
Assembly and the Security Council; membership; disarmament proposals; the 
supervision of non-independent territories; economic co-operation and many 
more. The treatment of each is both sound and interesting. Possibly because 


544, THE MODERN LAW REVIEW Vor. 24 


of limitations of space, only cursory mention is made of the structure and work 
of the specialised agencies. This is a pity because a study of the agencies 
tends to show up the most valuable achievements of the U.N. and also provides 
interesting illustrations of the interaction of international politics and honest 
endeavour. 

The publication date is misleading, since the work was first published in 
New York in 1959 and the text itself suggests that it was completed and 
revised by the end of 1958. The significance of the block admission of 1955 
on U.N. voting, a subject enlarged on in the book, is now history, and one 
regrets that the work could not have been written eighteen months later when 
further admissions have again considerably changed the U.N. voting structure. 
When dealing with the Trusteeship Council, references are made to Togoland 
as being the first and only trust territory to achieve independence (as part 
of Ghana), on page 812. Such references emphasise how soon a work can 
become out of date in this rapidly developing sphere. 

The book itself is very well produced and is not over-priced. The reviewer 
would make two small points. First, the practice of indenting quotations is 
often useful, but there is no real reason for using italics, so giving emphasis 
where it is not wanted. Secondly, like many other works in this field, 
appendices containing the Covenant, the Charter and the Statute of the 
1.C.J. are included. In all, this takes up sixty-five pages and presumably 
must add something to the-price of the work. It would be interesting to know 
whether many readers attach much value to this service. The vast majority of 
them have almost certainly got immediate and easy access to other copies of 
these documents. 

J. A. ANDREWS. 


Roan Trarric Orrences. Third edition. By G. S. WILKINSON. 
[London: The Solicitors’ Law Stationery Society. 1960. lix 
and 819 pp. £2 net.] 


e 

Tus is a severely practical book, almost self-consciously so. It contains 
continual references to relevant articles in the legal periodicals and thus acts 
as a very fine signpost. There are no footnotes and, therefore, it is difficult 
to read continuously but very few people using it would wish to do this. 
There are occasional inelegant sentences such as (p. 12) “Marks v. Ford 
(1880) is on a cab-stand as a street” but these are the exception. The absence 
of the complete text of the Road Traffic Act, 1960, is a disadvantage. This 
is particularly irritating when one comes across an odd statement like (p. 25) 
“see Road Traffic Act, 1960, s. 4 (5), as ta aiding and abetting speeding.” As 
the full text is not given it is a pity that in the index of statutes heavier type 
is not used for those page numbers which take us to the several sections which 
are set out verbatim. 

In general the book is full of good solid material which should be of 
inestimable value to the practitioner. For instance there is good advice on 
trying charges of dangerous and careless driving together at p. 86. There 
are commendably detailed chapters on drunken end dangerous driving which 
are full of points of practice and towards the end of the book the author deals 
extensively with “special reasons” now, as he says (p. 258), almost entirely 
relevant to driving under the influence of drink. At the beginning of the book 
twenty-five pages are devoted to definitions, which are supported by a wealth 
of authority from various parts of the United Kingdom. 

One admires the author’s occasional frank statement, such as (p. 88) the 
mention as an advantage of being tried by a jury of “the recognised tendency 
... to acquit in road traffic cases” and the statement (p. 97) that in careless 
driving cases “legal decisions and opinions are of little help. The Highway 
Code is a much better guide” 
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To deal with one or two more contentious points there is a discussion at 
p. 85 of the position where separate charges against different defendants are 
tried together, e.g., as a result of a crossroad collision. The conclusion is 
reached, without much authority other than civil cases, that each defendant 
should be allowed to cross-examine the other. Difficulties that might arise from 
such combined trials, particularly if there is an appeal in respect of one 
defendant, are somewhat glossed over. There is a statement at p. 44 that 
“to prove guilty knowledge, previous convictions and even acquittals can in 
certain circumstances be mentioned and so may cautions.” The theme is not 
elaborated, however, and it is somewhat confused, by the inexplicable juxta- 
position of an isolated statement about what is not evidence of good character, 
with the quite different subject of cross-examining about convictions after 
evidence has been given of good character. 

The quotation on p. 78 of the Attorney-General, speaking on the Road 
Traffic Bill in 1955, when he said that “the proper authority should generally 
prosecute for an offence under section 1 rather than for ‘motor manslaughter ’ 
save where the offence was ‘near murder, e.g., a car thief running down a 
policeman ” makes strange reading now in the light of R. v. Smith. 

The author sets out, without comment, the three codes of law under which 
it is now possible to prosecute for obstraction of the highway (p. 148). It is 
to be hoped that, with the growth of motor-car traffic, both the law and the 
methods of its enforcement can be tidied up so that the motorist may know 
where he may stand. 

In conclusion, whilst odd defects can be found in this book, it is one which 
every practitioner in the magistrates’ courts would constantly turn to with 
profit. The author is to be complimented on his wide reading of all that has 
been written on this subject and his careful compilation of this text. 


H. B. Sazes. 


Smirre Law. Fourth edition. By Lorp CHORLEY, Q.C., M.A. 
and O. C. Gms, LL.M. [London: Sir Isaac Pitman & Sons, 
Ltd. 1959. xxvi and 874 pp. (with index). 85s. net.] 


Turs book still remains in a class of its own in that it is the only work which 
gives adequate coverage to all aspects of shipping law, whereas other intro- 
ductory books only treat particular topics in this field, e.g., marine insurance, 
the carriage of goods by sea. One of its principal characteristics is that 
throughout its pages due attention is given to the historical development of the 
subject, for unless this treatment is adopted, a proper understanding of this 
branch of the law can never really be acquired. 

` The text is clear and the style is very readable, and this is especially so 
in view of the full use of heads and sub-heads that has been made in the 
layout of the material to be considered. All the alterations in the law since 
the last edition have been carefully noted, and in particular the fundamental 
change as to the right of a shipowner to limit his liabihty brought about by 
the Merchant Shipping (Liability of Shipowners and Others) Act, 1958, has 
been skilfully incorporated. 

In the Appendices perhaps a better idea of a bill of lading would be con- 
veyed if a facsimile of an actual bill were included. Further, it might be 
preferable to include as a specimen of a charterparty one of the standard 
forms, e.g., the “Centrocon,” issued by the Documentary Committee of the 
Chamber of the United Kingdom. In an introductory book it is difficult to 
know whether the texts of the relevant statutes should be set out in an 
appendix. Possibly, if space permits, the Marine Insurance Act, 1906, could 
be inserted in the next edition as this would aid the student reading the chapter 
on marine insurance. 

E. R. H.-I. 


546 THE MODERN LAW REVIEW Vor. 24 


Tue Princietes or AceNncy. Second edition. By H. G. HANBURY. 
[London: Stevens & Sons, Ltd. 1960. xix and 285 pp. 
85s. net. | 


Tue substance of the text of this new edition of Professor Hanbury’s work is 
that of the first edition, the number and titles of the chapters being the same, 
but in addition to the basic editorial work of giving recent decisions and statutes 
their due place, there has been a certain amount of rewriting and rearrange- 
ment. This is seen, for instance, in the treatment of agency of necessity and 
of the relationship of trust and agency. The new edition runs to almost the 
same number of pages as the old but exact comparison is not possible since 
the layout and general appearance of the printed text has been much improved 
by the device of stating the facts of cases in smaller type. 

It must be remembered, as previous reviewers have stressed, that this book 
is a reprint of a course of lectures and that the author has, therefore, been 
guided by principles of selection and emphasis which might not be in place 
in a work intended as a formal and comprehensive textbook. Thus, Professor 
Hanbury discusses bankruptcy and death in relation to agency without 
mentioning the Bankruptcy Act, 1914, or the Law of Property Act, 1925, ss. 
124, 126 and 127, but, on the other hand, he explores a number of strange 
by-ways, untrodden by more orthodox writers. 

As the book is certain to run to further editions it may be appropriate to 
call attention to a number of misprints and minor infelicities, some misleading 
and some merely vexatious. Thus at p. 10 the Crossed Cheques Act, 1906, and 
section 82 of the Bills of Exchange Act, 1882, are spoken of as still in force. 
They have, of course, been repealed and replaced by the Cheques Act, 1957. 
The form “Parke J.,” at p. 62, ignores that learned judge’s transfer to the 
Court of Exchequer in 1884. Furthermore, the account of Bryant v. Flight 
at that page does not make it sufficiently clear that the agent recovered a 
reasonable remuneration. A trio of errors appears at p. 76. In the statement 
of the facts of Levy v. Barnard the substitution of £210,000 for £21,000 may 
mislead the unwary. In footnote 89 it is said that Brandao v. Barnett dealt 
with a baker’s lien, and an incorrect report reference is given for Near East 
Relief v. King. Watson v. King cited at p. 85 for the proposition that an 
authority coupled with an interest is terminated by death is contradicted or 
qualified by a number of equity authorities including Carter v. White (1888) 
25 Ch.D. 666, Spooner v. Sandilands (1842) 1 Y. & Coll.C.C. 890 and Kiddill 
v. Farnell (1857) 8 Sm. & G. 428. The statement at p. 185 that a Joint tort- 
feasor cannot claim an indemnity in respect of an act which amounts to a 
criminal offence “at any rate if it involves mens rea” might well carry a 
reference to the Law Reform (Married Woman and Tortfeasors) Act, 1985, 
s. 6 (1), which seems in terms wide enough to allow such recovery. The 
consistent misspelling of Navarro v. Moregrand has resulted in its appearing 
on the wrong page in the table of cases, and the misplacing of the text of a 
footnote on p. 180 would lead the incautious reader to suppose that Lord 
Bowen still graced the Bench in 1989. 

Three final small suggestions are that a reference to the controversy in the 
Law Quarterly Review between Professor Gower and Mr. Slade might be 
added to the discussion of Warlow v. Harrison at pp. 26-27, a fuller treatment 
of the distinction between service and agency than that given at pp. 10-11 
would usefully complement the new treatment of the trustee-agent distinction 
and a reference to Gibbons v. Westminster Bank [1989] 2 K.B. 882 might be 
added to the footnote on p. 48 dealing with the liability of a banker for the 
wrongful dishonour of a cheque. The cases at present given do not cover the 
position of a non-trading plaintiff. 

The great dangers of a work originating as a course of lectures seem to be 
the small inaccuracy and the unguarded generalisation. The ordinary processes 
of re-editing should eliminate the one and the cautionary footnote the other. 
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The merits of this book will assure its position in the literature of its subject 
when these treatments have done their work. A. H. Hopson. 


ODGERS’ PRINCIPLES OF PLEADING AND Practice IN CIVIL ACTIONS 
IN THE Hem Cover or Justice. Eighteenth edition. By 
Bast, Antony Harwoop. [London: Stevens & Sons, Ltd. 
1960. xxix and 409 and (appendices) 107 and (index) 22 pp. 
£2 15s. net.] 


Odgers on Pleading and Practice has become the firmly established manual of 
procedure both as the introduction to the working of litigation for the student 
and as a refresher of memory to the practitioner, serving as a lamp to light 
the highways and byways of the White Book. It first appeared in 1891 when 
its author, the late Dr. W. Blake Odgers, and by the time of its second 
edition, 1894, one of Her Majesty’s Counsel, gave to the legal world this much- 
needed textbook, perhaps the first textbook in this sphere of the law which 
could claim to be literature and not merely a narration of legal rules and 
factual matter. For the student its seeming weakness might be regarded as 
derived from its outstanding merits, for it was so readable as not to be capable 
of facile use as a “cram book” for examination purposes, and in this respect 
it shared the characteristics of Dicey on the Law of the Constitution and the 
works of Pollock on Contracts and Torts, and some textbooks of later date. 
Subsequent editions have worthily maintained its readableness and attractive 
mode of presentation, as observed in respect of previoug editions. Changes in 
the methods of practice, which have been relatively frequent in recent years, 
have demanded new editions, if those they replaced were not by the very nature 
of things to mislead those who relied thereon, These changes, however, have 
in no way deflected from the easy flow of the exposition and the charm of 
manner with which this presentation of what to many might seem a somewhat 
forbidding subject made quite the contrary. 

In the current edition certain new features may be noted. Description of 
procedufe rules has been brought up to date, at least as far as possible in 
relation to the date of publication, and thus the terminal point has been May 
1960. Chapters 4 and 26 are those which recent developments in adjective law 
have necessitated changes in narrative and exposition, notably procedure in 
regard to assessment of damages and references and appeals therefrom, and 
to procedure for setting down and listing actions for trial. The Supreme Court 
Costs Rules, 1959, have caused necessary amendments to the last-named 
chapter and elsewhere. The cases of 4. Martin French v. Kingswood Hill, 
Ltd. [1961] 1 Q.B. 96 and Speidel v. Plato Films, Ltd. [1960] 8 W.L.R. 891; 
[1960] 2 All E.R. 521 were decided too late for inclusion in the text and the 
editors rightly observe that pp. 99 and 100 of the text must be reconsidered 
in their light. 

Some constructive criticism of the previous edition and a corrigendum have 
been noted, and one is glad to see that an extension of Chancery precedents 
suggested in these columns in the review of its predecessor has been partially 
adopted by the inclusion of a precedent of a petition where an amusing 
entitlement of the parties shows how an invidious selection of names can be 
avoided. A precedent of an affidavit in support of an originating summons, 
as also of a motion, would be welcome. 

One hopes that it will not be regarded as ungracious to find a bone to pick 
with an item which, as far as I have been able to check, never appeared under 
the editorship of the author. Surely the time has come to alter the names 
of the parties in General Indorsement No, 7 which reappears in the current 
edition on p. 445. This is a claim for money lent by an assignee of a money- 
lender who is denominated “Israel MacPherson.” This back-handed compli- 
ment to presumably a Scottish member of the Jewish community does not strike 
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one as either funny or clever. It only required the need to give an address 
to find it stated as Aberdeen to complete the inept citation. John Doe and 
Richard Roe may no longer figure in contemporary reports, but they might 
well have been revived to take the place of the Judaeo-Caledonian nomenclature 
above adopted. The legal profession is itself from time to time the subject 
of discriminatory innuendos that its members do well not to follow an un- 
pleasant example. The late Dr. Blake Odgers, whom your reviewer personally 
knew and gratefully remembers, denominationally belonged to a minority 
group and was the very quintessence of tolerance generally, but he had no 
tolerance for intolerance. It would be a service to his memory to omit so 
inept a citation and thus redound to the dignity of an outstanding classic in 
the sphere of legal textbooks, 

The book is admirably produced and bound in a lighter shade than usual— 
like the White Book much use will darken its hue. 

BertTaam B. Bewas. 


Tue Conriict or Laws. Fourth edition. By R. H. GRAVESON, 
LL.D., 8.J.D., Professor of Law in the University of London. 
[London: Sweet & Maxwell, Ltd. 1960. xliv and 587 pp. 
(with index). 45s. net.] 


Tis work was originally designed as a students’ treatise. In the twelve 
years that have passed since its first publication its size has increased with 
each of its four new editions. It is now, in fact, approaching the bulk which 
some years ago might have been associated with an ordinary textbook. It is 
to be hoped that this fact will not deter anyone of those for whom it was, and 
still is, primarily intended from perusing it. During these twelve years the 
conflict of laws has, in consequence of economic developments within and without 
Europe, gained enormously in importance. It has a far greater claim to the 
attention of the practitioner and consequently of the law teacher and his pupils 
than it had a comparatively short time ago. This book still has the great merit 
of being far easier to read than any of the other textbooks in its fleld. Its 
comparatively large size is in part explained by the fact that it treats a 
number of topics which are not to be found in other books. To write simply, 
as he intended to, the learned author had to say a few more words here and 
there than would have been required, had he been writing for experts. But 
that it is not to say that this is one of those books which a student may consign 
to the dustbin, when he has graduated. On the contrary: it is now very safe 
to predict that he will find ıt a most useful first aid in many, if not in most, 
of the difficulties which he may encounter in ordinary practice and a safe guide 
to the larger works in nearly all of them. 

Naturally, the author’s first task was to lead his readers through the available 
material and not to overburden them with either criticism of established lines 
of cases or novel suggestions, But the attentive reader looking out for these 
will not be disappointed, even though the criticism might be expressed in one 
word only, as, e.g., p. 217, where the English law relating to the acceptance 
of offers is rightly described as “unfortunate,” or the suggestion be contained 
in a few sentences as on p. 95, where the splitting up of the world into its 
two parts, the democratic and dictatorial, is described as affecting the answer 
to the question whether a person whose domicile of origin is on this side of the 
iron curtain intended to establish a permanent residence on the other side. 
Throughout the book the author imparts his instruction in a most attractive 
manner. Only the dullest type of student can fail to be interested, o.g., in 
the colourful explanation of the doctrine of the “ proper law.” The footnotes 
which are appended to the chapters on classification, the connecting factors 
and the renvoi, warning readers of the difficulty of these topics, are rendered 
unnecessary by the author’s most lucid exposition. 
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One of the most remarkable features of the book is the attention paid to 
the movement in favour of a reform of the traditional concepts. Full justice 
is done to the efforts of the Private International Law Committee and the 
Conference on Private International Law at The Hague. This is entirely 
praiseworthy: that these endeavours have not had the full success which they 
deserve is largely due to the fact that the profession at large is not sufficiently 
aware of their necessity, A student brought up on this book will thus at the 
same time obtain full and correct knowledge of the le» leta, and also gain a 
sound appreciation of a good many of the requrements of the lex ferenda. 

The very excellence of the work renders it necessary for the reviewer to lst 
some desiderata for the future editions which can confidently be expected. 
Although one hesitates to suggest the inclusion of further material in a book 
whose size has swollen with every edition, there are some topics which are of 
such importance in present-day legal practice that a few paragraphs might 
with great advantage be devoted to them: the doctrine of the waiver of 
immunities, the conflict of laws in the field of copyright, patents and trade- 
marks and a short bibliography of foreign works on the conflict of laws might 
be included; the law on service and evidence abroad, which has recently been 
admirably summarised by Master Harwood and Lord Dunboyne in 10 1.C.L.Q. 
284, might receive fuller treatment. The present reviewer also feels strongly 
that the general arrangement of the book deviates too far, and for insufficient 
reasons, from the accepted pattern. The first part, headed “ Primary Concepts ” 
includes the law of family relations with the sole exception of the law relating 
to marriage settlements, but not the doctrine of public policy or the treatment 
of foreign penal and revenue laws. The second part headed “ Validity of 
Legal Acts” deals, of course, not only with the question whether foreign Acts 
are or are not valid, but also with their effect. The last part headed 
“ Jurisdiction” comprises the entire law of conflict in the field of civil 
procedure, the choice of law in the field of intestate succession and torts and 
some topics which, it is submitted, clearly belong to the first and “ general ” 
part. A student-reader perhaps does not mind in which order his intellectual 
fare is served up to him. But textbooks on private international law are 
widely read not only in the country in which they were written and published, 
but by lawyers all over the world. Any deviation from the traditional order 
of topics increases the difficulty of understanding which foreign users have to 
meet and is therefore to be deprecated, unless justified by very important 
reasons. This work being particularly suitable for the use of foreign readers 
as a first introduction to the English system of private international law, would 
gain further in usefulness by following more strictly the accepted pattern of 
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EMPIRE INTO COMMONWEALTH. By Tue Rr. Hon. EARL ATTLEE, 
K.G., P.C., O.M., C.H. [London: Oxford University Press. 
1961. 54 pp. 7s. 6d. net.] 


Tus little book contains the four Chichele Lectures delivered by Lord Attlee 
at Oxford in May 1960 on the subject of “Changes in the Conception and 
Structure of the British Empire during the Last Half Century.” For one 
who was privileged to hear the lectures when they were first delivered it is 
a pleasure to possess a copy of them, and a privilege to be able to review them. 
Lord Attlee stresses that they result from reflection rather than research, and 
that they give an essentially personal impression. The first lecture describes 
the Empire “at its apogee,” that is, at the time of Queen Victoria’s Diamond 
Jubilee in 1897. The remaining lectures discuss the changes which took place 
in the parts of the Empire wholly or mainly inhabited by persons of European 
stock (Lecture 2), the changes in Asia (Lecture 8), and the changes in Africa 
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(Lecture 4). Lord Attlee has lived throughout the period he is concerned 
with, first as an ordinary citizen, later as an M.P. and a Minister, and now 
in what might be described as semi-retirement. 

As always the author writes clearly and simply (a great virtue in any 
writer), and with a dry humour. But on rereading these lectures one may, 
perhaps, be a little disappointed. Is this book not rather lightweight material? 
With only fifty-four small pages there are, on average, thirteen and a half to 
each lecture, and though what is said is attractively written there is precious 
little that we did not know before. Some points are well made, for Lord Attlee 
stresses that the British Empire is the only empire which, without external 
pressure or weariness at the burden of ruling, has voluntarily surrendered its 
hegemony over subject peoples and has given them their freedom; he asserts 
that the South African War and the Russo-Japanese War (won by a non- 
European state egainst a titularly European country) were the marks of 
the beginning of the great changes to come; and he is optimistic about the 
future value of the unique institution of the Commonwealth. But so much 
else is skimped. The author dwells lovingly on the development of India, but 
he dismisses Pakistan in a few lines. Wes this not the very mistake which 
the author’s Government made at the time of granting independence to those 
two countries? Similar very superficial treatment is accorded to Burma, 
Ceylon, Malaya, Cyprus, Malta and, in Lecture 4, the whole of Africa, other 
than South Africa. The reason, so far as Africa and some of the other 
countries are concerned, is doubtless that the developments have nearly all 
occurred since Lord Attlee last held office as Prime Minister in 1951. But the 
title of the book suggests a broad survey. Are we not entitled to expect some- 
thing more from an ex-Prime Minister who held office at such a crucial 
formative period? Lord Attlee really only deals with the developments in 
three or four countries. Perhaps the trouble is that the author deliberately 
eschewed research and relied on his memory. Because of this the claim on 
the dustjacket that the book is an “important document” can hardly be 
sustained. As it stands the volume amounts to a collection of general 
knowledge, though general knowledge set out objectively and fairly. This 
characteristically balanced approach, together with the fact that thg volume 
contains reminiscences of a Prime Minister, makes it a book worth having. 


D. C. M. Yanorey. 


Tue Common Law IN Inpus. By M. C. SeraLvaD. The Hamlyn 
Lectures Series. [London: Stevens & Sons, Ltd. 1960. 227 
pp. £l 1s. net.] 


Tur Attorney-General of India is the latest of a distinguished line of Hamlyn 
Trust lecturers. He is also the first of those lecturers not to come from some 
part of the United Kingdom. It is perhaps very fitting that the first Hamlyn 
Trust lectures to be given by someone from outside the world of academic and 
practical law in the United Kingdom should come from an Indian, and should 
be concerned with the Indian legal system. For the history and development 
of the common law in India have been largely neglected by English lawyers. 
Some notable exceptions may be mentioned: Maine, Pollock and Stephen were 
all interested in, and indirectly connected with, law in India, either as 
administrators or draftsmen. But the average English lawyer, whether academic 
or practitioner, in respect of Indian law may be included among those “ Common 
People” for whose instruction and benefit the Hamlyn Trust was inaugurated. 

The theme of this book is the way in which English law came to India and 
what happened to it during the continuance of English political power. But 
it is not a work of legal history, discussing what has long since gone (although 
it begins with an historical chapter), As the learned author says, “though 
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the political ties have altered, the Indian legal system based on English law 
still endures.” It is a system the fabric of which, notwithstanding its foreign 
roots and origins, is unmistakably Indian in its outlook and operation. None- 
theless, to judge from the contents of this book, it is also a system that resembles 
greatly the common law in its old home, differing from it mainly in being 
improved in many particulars. 

These resemblances and improvements are very well brought out by the 
author, especially in the two central chapters on civil and criminal law, which 
are discussed in some detail after the author has explained how English law 
was introduced into India, how statutes affected it, and how it has been 
interpreted and applied. The chapter on civil law deals with succession, 
contract, property and torts, comparing the Indian law, in particular the Indian 
law of contract, with English law. That comparison brings to light much that 
is interesting, notably in relation to such matters as consideration, illegality, 
and mistake in the law of contract. In the chapter on criminal law the provi- 
sions of the Indian Penal Code are contrasted in some detail with the rules of 
the common law, bringing out the superiority and successful drafting of the 
former. The final chapter is concerned with the constitution of the new 
Dominion of India. Here the author explains how the various powers of 
government are distributed and the different controls laid down in the 
Constitution in respect of the exercise of the executive and legislative functions 
of government. Two matters of especial importance and interest arise for 
consideration in this respect. One is the contrast between the functions of the 
courts in England and India. English courts have little control over the 
exercise of executive and legislative powers by the appropriate bodies or 
persons: Indian courts enjoy very wide powers, most especially as regards 
administrative tribunals. The other is the Bill of Rights which is contained 
in the Constitution. The contents of the relevant clauses of the Constitution 
are examined by the learned author and contrasted with the similar provisions 
of the United States Constitution and the common law rules relating to the 
rights in question. 

This is intended to be, and is a comparative study, not just an outline of 
Indian Yaw. As such it is an extremely useful addition to the growing library 
of books in the English language on comparative law. Throughout there are 
references to relevant literature and to the Indian law reports; but the book 
is not overburdened with such references, so as to interrupt the smooth flow 
of its exposition. Here and there occurs a misprint, and at one point, where 
the learned author is discussing what amounts to provocation in English law, 
a mistake. But these minima do not detract from the excellence and value of 
the book. 

G. H. L. Fama, 


SHORTER CONSTITUTION OF Inpa. Third edition. By DURGA pas 
Basu. [Calcutta: S. C. Sarkar & Sons (Private), Ltd. 1960. 
767 pp. Rs. 28. 88s.] 


INTRODUCTION TO THE CONSTITUTION OF INDIA. By Durea Das BASU. 
[Calcutta: S. C. Sarkar & Sons (Private), Ltd. 1960. 862 pp. 
. Rs. 10. 20s.] 


Tue Indian practitioner and the more advanced student of the long and 
detailed Constitution of India have two encyclopedic commentaries in the five 
volumes of Commentaries on the Constitution of India by V. V. Chitaley and 
S. Appu Rao and the two volumes of Dr. D. D. Basu’s Commentary on the 
Constitution of India, Both are quarries of comparative constitutional law, 
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The latter, now in {ts third edition, is probably the more widely used in this 
country. Not content with compiling also two collections of Cases on the 
Constitution of India, Dr. Basu has more recently published a Shorter Constitu- 
tion of India, the third edition of which we have now received. It not only 
abridges the law contained in the Commentary but also supplements it by 
bringing the case law and statute law up to date. Special emphasis is placed 
on the fundamental rights and constitutional remedies. The Shorter Constitu- 
tion is intended to be a book of reference for busy practitioners, but we can 
recommend it also to students who want a handy work of reference that is 
comprehensive, concise and accurate. 

The indefatigable Dr. Basu has also written an Introduction to the Constitu- 
tion of India, intended for the general reader or the student beginning his study 
of the Indian Constitution. For this purpose he begins with chapters outlining 
the constitutional history of India from the Government of India Act, 1858, 
to the grant of independence and the drafting of the independent Constitution; 
and then discusses the philosophy underlying the Constitution, with special 
reference to fundamental rights and the directive principles of State policy. 
The purpose of the remainder of the book is not to provide an analysis of each 
article, but to explain the political background of the various provisions and 
to describe the actual working of the Constitution during its first ten years. 
Dr. Basu, taking issue with Sir Ivor Jennings over the provision for the 
protection of minorities, allows emotion to mix his metaphors; but his firm 
belief in the virtues of the Indian Constitution and his faith in the efficacy 
of its working are not allowed to detract from his high standards of legal 
scholarship. 

O. Hoop Purrurrs. 


CONFLICT oF INTEREST AND FEDERAL SERVICE. By The Association 
of the Bar of the City of New York Special Committee on the 
Federal Conflict of Interest Laws. [Harvard University Press; 
London: Oxford University Press. xvi and 880 pp. 448. net.] 


Tus is a model piece of research on the economic conflicts which confront 
those employed in Federal Government service in the U.S.A. Must they divest 
themselves of investments in companies engaged in government contracts, 
including shares in family businesses? When may they accept gifts? What 
rules govern allocation of government contracts? How far may they use for 
personal gain information acquired in their official capacity? What restrictions 
on post-service civilian employment are insisted on? 

The book surveys the existing statutes and regulations and the significance 
of Congressional inquiries. It examines the impact of all those problems on 
recruitment and assesses the adequacy and utility of existing Jaw. It ends 
with a draft of a proposed statute, every section of which is justified in detail. 

Of course these problems are much greater in the U.S.A. than in Britain 
because of the much more frequent interchange between private and public 
careers in the U.S.A. Britain has its Wstacode (not available to the public), 
its Command Papers on the Bullock case, of the Lynskey Tribunal, the Herbert 
Report, the Woods Report and the Bank Rate Report, and its inquiries into 
currency speculation by Foreign Office officials. Yet no systematic account of 
the present civil service practice relating to shareholding, contract allocations, 
post-service employment, gifts and family relationships, let alone an evaluation 
of it, has ever been written. The Association of the Bar of the City of New 
York are to be congratulated on producing this well-written book; perhaps 
someone may thereby be encouraged to fill in a gap in the literature of English 
public law 

Harry Sraxer. 
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PENSION SCHEMES AND RETIREMENT Benerits. Second edition (with 
Supplement). By Gorpon A. Hosxine, Fellow of the Institute 
of Actuaries, Fellow of the Royal Statistical Society, Associate 
of the Institute of Taxation. [London: Sweet & Maxwell, Ltd. 
1960. xv and 466 pp. (with index). £2 10s. net.] 


Tux organisation of pension schemes and retirement benefit schemes has 
nowadays become a matter for specialists. Although lawyers are necessarily 
engaged in the preparation of such schemes, they are unqualified by their 
training and by experience to deal with many of the problems which arise. 
The actuary, the stockbroker, and the insurance company all have major 
functions to fulfil; as well as the lawyer and the accountant. Mr. Hosking’s 
book, already in its second edition and well established as a leading work on 
pension schemes, is not written as a legal textbook: it does not, for example, 
refer in any detail to the problems of trust law which arise in connection with 
the settlement of funds on employees and their dependants, nor are estate 
duty considerations dealt with at any length. Nor, even, is there any table of 
statutes or cases, This is not to imply any criticism of the book: Mr. Hosking 
is not a lawyer but has qualifications and experience which enable him to write 
about pension schemes as they work in practice. 

The tax problems to which pension schemes and retirement benefits give 
rise are many and complex: Are employer’s contributions deductible in com- 
puting profits? Are they to be treated as additional emoluments of the 
employee and assessed on him? Are the employee’s contributions deductible? 
Are pensions taxable, and can lump-sum payments be withdrawn free of tax? 
The answer to many of these problems depends on the form of approval given 
by the Commissioners under various provisions of the Income Tax Act, 1952, 
and these provisions are clearly stated and considered in the text. 

For the reader in search of a technical study of the problems of providing 
penstons for individuals and groups, and which deals with the financial and the 
actuarial as well as the legal problems, Hosking is to be recommended. The 
usefulness of the book is increased by the Appendices, which set out the text 
of the relevant legislation (including the National Insurance Act, 1959), and 
by a supplement which incorporates the statutory instruments published under 
that Act up to August 1, 1960. 

B. Prxsox. 


Tue Josnre Lecroses of the Faculty of Law, University of 
Sheffield. Edited by O. R. MARSHALL, M.A., PH.D. [London: 
Stevens & Sons, Ltd. 1960. xv and 144 pp. 25s. net.] 


Tue Faculty of Law of the University of Sheffield decided to celebrate its 
fiftieth year by inviting five teachers of law from other universities to address 
the Faculty. Professor Hamson came to plead for the use of the comparative 
method in the teaching of law as a modern liberal education. Professor Han- 
bury investigated the crime of forgery and its‘effects in civil law. Professor 
Keeton surveyed the field of equity and Professor Graveson the law of domicile 
and, finally, Professor Hart analysed the requirement of voluntary conduct as 
an essential of criminal liability. Every one of these lectures contributed 
fittingly to the occasion which, though it did not call for original advance of 
learning, demanded a display of the manner and content of contemporary 
academic teaching of English law. 

In some ways the most interesting part of this book is the Preface in which 
Professor Marshall has traced the history of the Faculty of Law at Sheffield 
of which he is the present Dean. Although able to conclude on an optimistic 
note Professor Marshall shows that this Faculty had to struggle hard for 
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survival. This struggle may have been longer and harder there than elsewhere, 
local conditions and personal factors may have played their parts, but the 
position at Sheffield is sufficiently similar to that at other provincial universities 
to consider it of general significance: law teaching is undertaken in the first 
instance for the benefit of articled clerks, curricula, selection of staff and even 
timetables are adjusted to meet the wishes of a profession which remains 
largely sceptical of the value of academic training for law and unwilling to 
make it compulsory. As long as the number of students remains far smaller 
than in other faculties the universities cannot afford sufficient staff and facilitles 
for research, and law faculties continue to function more or less precariously 
until rescued by the present policy of university expansion. Yet in order to 
claim their share of the benefits of this policy law faculties will have to 
achieve a new balance between the different needs of vocational instruction and 
teaching law as part of a higher education for which a growing demand hag 
developed. 

This balance will have to be achieved before the present force of expansion, 
which cannot be expected to last indefinitely, has spent itself. The Faculty 
of Law at Shefileld, remembering its early struggles, may be expected to face 
this task with the sense of urgency which it demands. 

J. UNGER. 


Gute SITTEN UND ORDRE Pustic. By Konstantin Smiris. [Mar- 
burg: N. G. Elwert Verlag. 1960. xix and 286 pp. DM.24.] 


Tue German civil code invalidates contracts which are contrary to boni mores. 
It makes no provision for declaring void contracts offending against public 
policy, although a draft of the civil code contained such a provision. ‘This 
omission caused considerable inconvenience, for it took some time until the 
courts extended the scope of the bons mores section to include public policy. 
As a result the case law on the section has experienced an extraordinary growth, 
the result of which is even more bewildering than that experienced in English 
law, for instance, in connection with the old section 4, Statute of Fragids—for, 
as opposed to that Statute, the bons mores provision impinges on the entire 
law of contract and beyond, for instance, to the law of wills, where testa- 
mentary dispositions have been declared void as contrary to public policy. 

With great industry and acumen the author describes the case law relating 
to the boni mores section of the German civil code and the equally abundant 
views of scholars, most of which the courts have apparently disregarded. He 
reviews foreign laws, notably those of France and England, which expressly 
provide for contracts to be declared void as contrary to public policy, and 
ends with a plea for the inclusion of such a clause in the German civil code. 
This plea loses a great deal of force by the authors conclusion that the 
categories of contracts declared void in France and England under the ordre 
public and public policy rules, respectively, are very similar to the categories 
developed by the German courts under the boni mores rule, but the author 
maintains that such a reform of the German law would at any rate remove 
sterile arguments about morality. 

The author’s very great scholarly effort is unlikely to move the legislature 
in Germany. It has, however, by implication demonstrated that a tidy code 
can produce a very untidy case law and, coupled with the missing restraint 
inherent in a system of precedents, a degree of uncertainty of the law that 
probably far exceeds that of the English common law. 

O. C. Grrzs. 


TEE DEVELOPMENT OF AUSTRALIAN TRADE Unton Law. By J. H. 


Portus, reviewed at p. 805, is published in England by the 
Cambridge University Press. 


CORRESPONDENCE 


Tue Eprror, 


The Modern Law Review. 
Sir, 


Since writing my note on the Eichmann Case, which appeared in the 
September 1960 issue of the Modern Law Review,! certain facts have come 
to my attention which require corrections to be made to that article. 

At page 508, note 7, and page 510, note 16, I referred to the decision of an 
Argentine court rejecting an application from Czechoslovakia for the extra- 
dition of one Durcansky. On the basis of the report in The Times of July 22, 
1960, I stated that this request was rejected because of the absence of an 
Extradition Treaty between the two countries. I have since seen a copy of the 
actual judgment. From this it is clear that, although the lack of a treaty 
was put forward by the defence as one of the grounds for Durcansky’s non- 
extradition, the court rejected the application on the grounds of extinctive 
prescription in accordance with Article 62 of the Penal Code. 

I had also relied on The Times, May 28, 1960, for the statement at the 
bottom of page 509, that Mr. Ben-Gurion “claimed personal credit for the 
operation.” The Times report purported to be a translation of an extract 
appearing in a letter from the Prime Minister printed in the Israeli newspaper 
Davar. In fact, the translation of the relevant portion of Mr. Ben-Gurion’s 
letter reads as follows: “I see the importance of Fichmann’s capture and his 
trial in Israel not in the impressive and skilfully executed operation of the 
Security Services (although it is difficult to exaggerate the praise due to the 
membera, of those Services), but in that, as a result of that operation, the 
whole story of the annthilation of European Jewry will be unfolded, and rightly 
80, in an Israeli court.” From this it is clear that the actual statement made 
by Mr. Ben-Gurion was very different from that which appeared in The Times 
and which was the basis of my statement. 

At page 511 I have stated that Eichmann’s crimes had a definite location, 
being primarily committed at Auschwitz. In fact, of course, the “ final solu- 
tion” with which he was associated was not so geographically confined, as is 
clear from the proceedings of the N uremberg Tribunal itself. 

Finally, there is a small misprint in the last sentence of the article. This 
should have been written in the past tense. What happened here was that the 
announcement concerning the settlement of the issue between Argentina and 
Israel was made while the piece was already in proof. Due to an oversight, I 
failed to make the necessary amendment. 

I should appreciate it if you could print this Oorrigendum in an early 
issue of the M.L.R. 


L. C. GREEN. 


Faculty of Law, 
University of Malaya 
in Singapore. 


1 23 M.L.R. 507. 
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Tue Epron, 
The Modern Law Review. 
Sir, 


May I be permitted two brief comments on Professor Sawer’s interesting 
letter in the March number of the Modern Law Review,' in which he discusses 
my note of May 1959? on Re Bebba”? 

It is true that the text of the relevant Canadian and Ontario statutes might 
have been proved by the machinery of the Evidence (Colonial Statutes) Act, 
1907, but in my note I was concerned with what in fact happened in the case 
and not with what might have happened. Danckwerts J. may well have arrived 
at a correct result. It may even be that he was justified in teking the course 
he did for some unstated reason, for example, the acquiescence of the parties; 
but the important question is whether the method which he said he was 
adopting was a proper one in the light of the course of the trial as reported. 
No mention ig made in the report of the 1907 Act nor is it clear that its 
requirements were in fact complied with. There is no evidence at all that the 
text of the Dominion statute was before the court and though we are told‘ 
that the text of the Ontario statute was provided by counsel we are aot told 
that it was a copy “purporting to be printed by the Government printer.” 5 

A more doubtful point is whether the Act of 1907 entitles the court to 
dispense with expert evidence. On its face the Act merely relates to the way 
in which the text of a colonial statute is to be proved and it might well be 
argued that expert evidence would still be needed to inform the court whether 
the statute was still in force and how it should be construed. 

This was the view taken by Hill J. in Brown v. Brown © though in a number 
of other cases it was assumed without argument that proof of the statute was 
proof of the law,’ a view which has academic support.’ Logically however 
there seems much to be said for Hill Js view and it cannot be dismissed 
without discussion. 


M. P. Formerton. 
Faculty of Law, 
The University, 
Birmingham. 


1 4 M.L.R. 312. 

2 99 M.L.R. 817. 

3 Reta Ch. 166. 

4 [1959] Ch. 166 at 174. 

5 Evidence (Colonial Statutes) Act, 1907, s. 1 (1). 

s (1917) 116 L.T. 702. 

T See, e.g., Waterfield v. Waterfield (1928) 78 8.3. 800; Roe v. Roe (1917) 115 
L.T. 703; Gibson v. Gibson (1920) 87 T.L.R. 194; Taylor v. Taylor [1923] 
W.N. 65. 

® Dicey, p. 1114, note 80; Graveson, p. 899. Cheshire does not appear to 
discuss the point. , 
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NON-NATURAL USER AND RYLANDS v. 
FLETCHER 


Tae limitation of the rule in Rylands v. Fletcher * to cases of non- 
natural user of land is attested by several decisions of varying 
authority, and generally accepted by textbook writers. The latter 
are, however, unusually coy about the matter. For the most part 
they neither attempt to define the limitation nor seek to rationalise 
_the cases in which it is applied. The reader is supposed to be satis- 
fied by being told that the exception is “ highly flexible ”?” ? or 
“ inherently vague,” ? or even that it is undesirable to attempt to 
define it. Worst of all, nothing is done to help those puzzled 
students of the law who cannot see, in the light of the modern 
decisions, what was so non-natural or extraordinary in Messrs. 
Ryland# and Horrocks’ ë conduct in building a comparatively small 
reservoir on their site in a crowded industrial area of Lancashire 
where the substratum was riddled with coal mines and the surface 
cluttered with mills and factories. 

This article does not seek to investigate the present-day scope of 
the non-natural user limitation.* It is an historical inquiry into the 
genesis of the limitation, and in the course of the inquiry it is 
proposed to demonstrate how looseness in the use of an ambiguous 
phrase can eventually erect a casual and otiose obiter dictum into a 
hard, albeit vague, rule of law. 

It is generally agreed that the only begetter of the conception of 


1 (1890700) eee: 774 (Eixch.); L.R. 1 Ex. 265 (Exch.Oh.); L.R. 8 H.L. 880 


a Sea ‘Torts, 2nd ed., p. 249. 

3 Winfield, Tort, 2nd ed., p. aa 

4 Salmond, Torts, 12th ed., . 558. 

5 Less than Justice has bean. done to Jehu Horrocks. His co-defendant, John 
Rylands, and the plaintiff, Thomas Fletcher, have qualified for immortality aB 
long as there is a lay of tort, but Jehu Horrocks invariably goes unnoticed. I 
am happy to pay this tnbute to one whose share in the construction of ths 
celebratsd reservoir has helped to contribute to legal discussions which would 
seem to have no end. 

6 This was considered ‘some years ago, n pa brass, ‘‘ Dangerous Things and 
the Non-natural User of Land," He and Goodhart, ‘‘ Liabilty for 
Things Naturally on the Land,” F C. vii ey 
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non-natural user was Lord Cairns in his speech in the House of 
Lords.” Salmond and his editors consider that Lord Cairns’ remarks 
may have been uttered per incuriam.® Pollock appears to have 
supposed that Lord Cairns deliberately drew attention to a necessary 
qualification of the wide rule laid down by Blackburn J. in the 
Exchequer Chamber, and Winfield ° and Street 1° concur in the view 
that Lord Cairns’ qualification was intentional. 

The word ‘‘ natural ” is never a happy word in a legal context: 
the law of causation in tort would be easier to understand if the 
expression ‘‘ natural and probable ”? had never been invented, and 
“ natural justice °?” and “‘ natural rights ° are expressions which 
have clouded many a straightforward case. ‘‘ Natural user ” is an 
even less trouble free expression, as can be seen from the fact that 
‘‘ ordinary ” and “‘ usual ” are often taken to be synonymous with 
“ natural ° in this context. ‘* Natural’? means primarily that 
which exists in or by nature and is not artificial: but in the 
secondary sense it can mean that which is ordinary and usual, even 
though it may be artificial, When we are told that “fa modern 
bride’s home will naturally contain a refrigerator,” or that ‘* the 
well dressed man will naturally have the bottom button on his waist- 
coat undone ” no one imagines that the elemental forces of nature 
are at work. 

It will therefore help towards an elucidation of what Lord Cairns 
intended and what subsequent judges have supposed he intended if 
we distinguish carefully between the factual situations in which the 
conception of natural user might ordinarily be involved. And as 
the leading case arose out of a complaint that the plaintif’s close 
had been flooded by water we will suppose such a case, where the 
issue depends on liability for damage done by water which has 
admittedly come to the plaintifft’s close from the defendant’s close. 

Situation I.—The water fell as rain on the defendant’s close and 
by the mere gravitation has flowed on the plaintiff’s close. 

Situation II.—The water fell as rain and accumulated itself in 
the defendant’s close: by the defendant’s act done in the user of his 
land it flows by gravitation on to the plaintiff’s land. 
` Situation I1.—The water was accumulated by the defendant on 
the defendant’s close, and this water has subsequently flowed by 
gravitation on to the plaintiff’s land. 

In Situation I there is clearly no liability, and ‘with one notable 
exception no one has ever supposed that there could be liability. 
Pontardawe R.D.C. v. Moore-Gwyn™ and Neath R.D.C. v. 
Williams ™ are clear authorities on the point. If the plaintiff’s land 
is at a lower level than the defendant’s land he must suffer the 
gravitational descent of weathered rock, topsoil, water and the like. 


7 L.R. 8 H.L. at 887-840. 

8 Salmond, Torts, 12th ed., p. 557; and see 8 O.L.J. at 890-801. 

8 Winfield, ms ‘tnd ed., p- 257.. 10 Street, Torts, 2nd ed., p. 243. 
11 [1929] 1 Ch. 656. f 12 [1951] 1 K.B. 116. 
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The notable exception is Goodhart }* who criticised the Pontar- 
dawe case on the ground that Proprietors of Margate Pier and 
Harbour v. Town Council of Margate ™ had not been cited to the 
court. But in Neath R.D.C. v. Williams * Goddard L.C.J. drew 
attention to the fact that in the Margate case the nuisance com- 
plained of (accumulated seaweed) was the result of the construction 
of a pier, and it was therefore a case of an accumulation caused by 
the defendants’ act.?® 

It is sufficient confirmation of the fact that there is no liability 
in Situation I to refer to the hundreds of thousands of acres of low- 
lying land in Britain which are bogged or barren because they suffer 
the descent of water or detritus from the adjacent hillsides. It is 
inconceivable that the law supplies a remedy in such cases. 

Situation I is most clearly represented in the case of Smith v. 
Kenrick," a case which was extensively discussed in Rylands v. 
Fletcher. In Smith v. Kenrick the defendants’ coal mine contained 
a subterranean lake, being an accumulation of rain-water bounded 
by a bar of coal. It was obvious that if this bar of coal were worked 
the water would be released and would gravitate into the plaintiff's 
mine, but nonetheless the defendants worked the coal. The defen- 
dants were held not liable. Giving the judgment of the court 
Cresswell J. said: ‘‘ It would seem to be the natural right of each of 
the owners of two adjoining mines . . . to work his own in the 
manner most convenient and beneficial to himself, although the 
natural consequence may be, that some prejudice will accrue to 
the owner of the adjoining mine. .. .”? As we shall see, the same 
result was arrived at in the similar case of Wilson v. Waddell.18 

Situation IM is, of course, the situation of Rylands v. Fletcher 
itself. 

From the beginning of the Rylands v. Fletcher litigation it was 
evident that if the plaintiff were to succeed he must distinguish 
Smith v. Kenrick. This led the plaintiff’s counsel, Manisty, Q.C., 
to fasten on the fact that the water in the reservoir was an artificial 
accumulation, and in all three courts this point was in the forefront 
of his argument.’ It was this approach which led counsel for the 
18 4 O.L.J. at 27-28. 14 (1869) 20 L.'T.(w.8.) 564. 
15 [1951] 1 K.B. 115. 

16 Strangely enough in Davey v. Harrow Corporation [1958] 1 Q.B. 60 Lord 
Goddard, delivering the judgment of the court, referred to the fact that the 
Margate case had not been cited in the Pontardawe case but did not repeat the 
distinction which he had drawn in Neath R.D.C. v. Williams. 

17 (1849) 7 O.B. 515. 18 (1876) 2 App.Cas. 95. 

10 ' Hach adjoming landowner has a Beh to work up to his boundary, and if by 
so doing water flows in its natural course and causes damage, there is no 
remedy; but if a person artificially collects water on his land, etc." (8 H. & C. 
at 781-782): ‘‘ Similarly the mime-owner who works to the edge of his land 
subjects himself to the natural flow of water into his mine, but not to the flow 
of water artificially brought there ' (L.R. 1 Ex. at 270); “If the water had 
come into his mine from natural causes alone, he could not have complained ; 
but it came in through the act of the defendants in making their reservoir. 


They introduced there water which would not have come there in a natural 
way...."' (L.R. 8 H.L. at 885). 
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defendants to go so far as to deny that there was in fact an artificial 
accumulation.*° An alternative expression—‘ foreign water ’’—is 
used in the arguments and judgments, but this is a looser expres- 
sion, for sometimes it refers to water brought from outside the 
defendant’s close and at other times to additional water flowing in 
to the plaintiff’s close over and above what would normally flow. 

In the judgment of the Exchequer Chamber delivered by Black- 
burn J. the word * natural ”? or “ naturally ”? occurs eight times. 
On six occasions it is related to the type of consequences for which 
a defendant would be liable (e.g., ‘‘ answer for the natural and 
anticipated consequences,” ‘“ damage which is the natural conse- 
quence of its escape’). On one occasion it is related to the 
capacity of the dangerous agent to do damage (‘‘ something which, 
though harmless while it remains there, will naturally do mischief 
if it escape ”). But only once does the word occur in relation to the 
circumstances in which the dangerous agent comes to be there, and 
that is where Blackburn J. speaks of ‘the neighbour, who has 
brought something on his own property which was not naturally 
there.” A purist might object that if a thing is already on the land, 
naturally or otherwise, it cannot be brought on the land; and 
certainly the only sensible meaning which can be made of the words 
as they stand is that Blackburn J. was requiring two conditions to 
be satisfied before the rule could apply, viz., (1) the mischievous 
agent which has escaped must have been imported on to the land; 
(2) before its importation nothing of the same type must have been 
on the Jand in the course of nature. In fact we must not read too 
much—if indeed we read anything—into this rather slipshod phrase 
which has crept into an otherwise carefully worded judgment. 
Blackburn J. was merely contrasting the immunity from liability 
in the case of natural accumulations, such as a rain-water pond, 
with the Rylands v. Fletcher liability in the case of artificial accu- 
mulations, such as constructed reservoirs. 

Now to come to Lord Cairns and his contribution. The passage 
which is regarded as the origin of the conception of non-natural user 
of land must be considered in the light of what immediately 
precedes it. Lord Cairns has explained that the defendants might 
lawfully have used their close ‘“‘ for any purpose for which it might 
in the ordinary course of the enjoyment of land be used,” and then 
goes on to say “ and if, in what I may term the natural user of that 
land, there had been any accumulation of water, either on the 
surface or underground, and if, by the laws of nature, that accumu- 
lation of water had passed off into the close occupied by the plain- 
tiff, the plaintiff `could not have complained that that result had 


20 ‘' The defendants did not themselves bring the water to their land; the water 
coming to their land naturally, they used it when there for an ordinary 
purpose '’ (Mellish, arguendo, 8 H. & C. at 786). Presumably the water which 
went to fill the reservoir came from a stream flowing through the defendant's 
close. The Ordnance map of the area suggests this much. 
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taken place.” Even if Lord Cairns had not stated as much in the 
next paragraph 74 we should recognise these words as based on 
Smith v. Kenrick, for not only are the facts identical, but he goes 
on to say that if the plaintiff had desired to guard himself against 
the intrusion of water it was for him to do so by interposing some 
barrier between his close and that of the defendant, which was a 
point strongly made in Smith v. Kenrick. The three relevant 
phrases in the passage just quoted— any purpose for which it 
might in the ordinary course of the enjoyment of land be used,” 
“if, in what I may term the natural user of that land, there had 
been any accumulation of water,” “ if, by the operation of the 
laws of nature, that accumulation of water had passed off ’—all 
have their counterpart in Smith v. Kenrick. The using of the land 
for “ any purpose for which it might in the ordinary course of the 
enjoyment of land be used ” was the carrying on of ordinary coal- 
mining operations; the accumulation of water in “‘ the natural user 
of that land ”? was the formation of the subterranean lake of rain- 
water; and the passing off of the accumulation of water “ by the 
operation of the laws of nature ” was the gravitational descent of 
the water into the plaintiff’s mine. 

Then comes the vital passage. ‘‘ On the other hand if the 
defendants, not stopping at the natural use of their close, had 
desired to use it for any purpose, which I may term a non-natural 
use, for the purpose of introducing into the close that which in its 
natural condition was not in or upon it, for the purpose of intro- 
ducing water either above or below ground in quantities and in a 
manner, not the result of any operation in or under the land.... ” 
We must pay a tribute to Lord Cairns for making it quite clear 
what he meant. He contrasts “ natural use ” and “ non-natural 
use °; he goes on to define “ non-natural use ” as “ introducing 
into the close that which in its natural condition was not in or upon 
it,” and he relates the definition more precisely to the facts before 
him by saying “‘ for the purpose of introducing water in quantities 
and in a manner not the result of any operation in or under the 
land.” Added to which he gives Baird v. Williamson ?? as an illu- 
stration of this latter principle, and that was a case when the defen- 
dants incurred liability because they had actively pumped water 
into their (higher) mine where it would consequentially flow into the 
plaintiff’s (lower) mine. Lord Cairns’ non-natural user is therefore 
merely expression of the fact that the defendant has artificially 
introduced on to the land a new and dangerous agent. 

Since the House of Lords was accepting Blackburn J.’s judgment 
in the Exchequer Chamber in toto, and with commendation, it was 
unfortunate that Lord Cairns thought that his own paraphrase 


21 ** As an illustration of that principle, I may refer to a case which was cited in 
the argument before your lordships, the case of Smith v. Kenrick ın the Court 
of Common Pleas.” 

22 (1868) 15 O.B.(x.8.) 876. 
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would cast additional light. To attempt to improve on Black- 
burn J.’s carefully worded judgments is never a worthwhile occu- 
pation. But probably even more harm was done by the reporter 
who framed the headnote to the House of Lords report with the 
opening paragraph: ‘‘ When the owner of land, without wilfulness 
or negligence, uses land in the ordinary manner of its use, though 
mischief should thereby be occasioned, he will not be liable in 
damages.” The subsequent paragraphs of the headnote show 
clearly that this first paragraph refers merely to the Smith v. 
Kenrick situation of a natural accumulation being disturbed by the 
ordinary working of land, but its prominence at the forefront of the 
headnote has often been taken as proving that the modern defence 
of justifying the artificial accumulation of a dangerous agent as 
being *‘ ordinary ” and ‘* usual ” dates back to Rylands v. Fletcher 
itself. 

It did not take long for Rylands v. Fletcher to become a valuable 
counter for plaintiffs to play in tort actions. It made its first 
appearance in Jones v. Festiniog Ry. Co.** in 1868, decided while 
Rylands v. Fletcher was still under appeal to the House of Lords, 
and consequently throws no light on our problem. Nor does Wilson 
v. Newberry ** provide any material. The case was decided on 
demurrer and it is not easy to gather from the short report what 
exactly were the facts. The defendant had some yew trees on his 
land. The trees were clipped and clippings, in some way not 
mentioned in the report, got on the plaintiff’s land where his horses 
were poisoned. The plaintiff had elected to sue in negligence, and 
the question on the demurrer was whether the declaration raised a 
duty to take care. The court appeared to take the view that all 
that had been pleaded in the declaration was consistent with the 
trees having been clipped by a stranger without the defendant’s 
knowledge and the clippings removed by the stranger and placed on 
the plaintiff’s land. 

Next was Carstairs v. Taylor, and if “‘ natural use ” in the 
sense of ordinary user could have been relied on it was precisely the 
case where one would have expected defendant’s counsel or the court 
to raise the point. Carstairs v. Taylor is the first of the many cases 
brought by an occupant of a lower floor who has received an influx 
of water from a floor above. In this case the trouble arose from the 
fact that the defendant’s premises were constructed so that the 
rain-water falling into the gutterings was collected in a wooden box 
whence it was led safely away by pipes. Unfortunately a rat 
had gnawed a hole in the wooden box. The action failed, but the 
case must be regarded as destitute of any ratio decidendi since the 
three members of the court gave entirely different reasons for 
favouring the defendant. Kelly C.B. thought that this was a case 


23 (1868) L.R. 8 Q.B. 788. 
24 (1871) L.R. T Q.B. 81. 
25 (1871) L.R. 6 Ex. 217. 
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of vis major: he equated the rat’s actions to the depredations of a 
burglar or a flash of lightning. Bramwell B. regarded the plaintiff 
as barred from recovery on the ground that the guttering arrange- 
ments were provided as much for the plaintiff as the defendant. 
And Martin B. said that Rylands v. Fletcher had no bearing as one 
who takes a floor in a house must “‘ take the premises as they are.” 
But no one suggested that the guttering arrangements were 
** natural ” or “‘ ordinary ” or anything of the sort. 

Then we come to Ross v. Fedden,™® an important but neglected 
case. It is neglected because most writers have paid attention only 
to the report in the Law Reports series and ignored collateral 
reports. It is important because Blackburn J. was in effect cross- 
examined about the ratio decidendi of Rylands v. Fletcher. The 
Law Reports report contains a very jejune account of the argument 
but it is given in a much fuller form in the Law Times series. It 
was a case where the plaintiff was tenant of a ground floor of an 
industrial building and the defendants were tenants of the second 
floor. A water closet on the defendants’ ficor had leaked water onto 
the plaintiffs floor. The plaintiff based his case fairly and squarely on 
Rylands v. Fletcher but the county court judge gave judgment for 
the defendants. He doubted whether the rule laid down for adjacent 
landowners in Rylands v. Fletcher could apply to the case of two 
persons occupying different floors of the same house, but assuming it 
did apply he held that plaintiff could not recover because the water 
closet and water system were in existence when the plaintiff came 
to the premises, and therefore as between plaintiff and defendant 
the building with its water system represented a natural state of 
affairs.?7 

On the opening of the appeal in the Queen’s Bench all three 
judges (Blackburn, Lush and Mellor JJ.) intimated that they were 
satisfied with the county court judge’s judgment, and then the 
parry and thrust of debate began. Lush J. took the point that 
both parties knew there were water pipes when they took the 
premises and Mellor J. asserted that the system of water pipes was 
for the benefit of both parties. In answer to these interjections 
counsel for the plaintiff rested on the principle of Rylands v. 
Fletcher. ‘‘ Here were two distinct tenements, and the possessor of 
one was as much bound to keep water collected thereon from 
invading the other, as if the premises, instead of being superincum- 
bent, had been adjacent as in Rylands v. Fletcher.” At the men- 
tion of Rylands v. Fletcher Blackburn J. entered the fray with the 
observation: ‘‘ If Rylands, after letting the waters into his reser- 
voir, had kept it tight for a time, and had then let it to an occupier 
who suffered them to escape, the case would have been more like the 


26 (1872) L.R. 7 Q.B. 661; 26 L.T. 966; 41 L.J.Q.B. 270. 

27 ‘* As far as [the plaintiff] is concerned, I think the state of things then existing 
may be treated as the natural state of things, and the flow of water through 
cisterns and pipes then in operation as equivalent to the natural flow of water."’ 
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present one.” The innuendo of this interjection is clear: those who 
take tenancies of land where there is an artificial accumulation of 
water are not liable, though presumably the lessor who made the 
accumulation may be. At a later point in the argument 
Blackburn J. accused counsel for the plaintiff of seeking “‘ to 
establish a duty in the tenant to maintain the thing in its original 
condition at his own peril.” Then counsel for the plaintiff suggested 
that the point in issue was a new point “ like the question in 
Rylands v. Fletcher which had never before been decided until the 
adjudication of that case.’? This remark appears to have enraged 
Blackburn J. who retorted that he must have wasted his time in 
preparing the judgment in Rylands v. Fletcher if he had not 
succeeded in showing that there was no law in that case which had 
not been law for the previous 800 years. Discussion of the actual 
case of Rylands v. Fletcher naturally led to Tenant v. Goldwin * 
which the plaintiff’s counsel assumed to be strongly in his favour 
since there the plaintiff had succeeded in respect of an overflowing 
privy. Then there followed this passage: 


Plaintiff’s counsel—  ‘“‘ Rylands v. Fletcher was decided upon 
Tenant v. Goldwin.” 


Blackburn J.— °° Tt was.” 
Plaintiff’s counsel ‘* And is as near to that case as possible.’ 2° 
Blackburn J.— ** Not so, for there the defendant had collected 


the filth, and was bound to keep it in. Here 
the pipe of the water closet had by age or by 
defective use become defective, and thg person 
liable for the consequences of that was he who 
was bound to keep it in order.” 


Mellor J.— “Tt formed part of the house which had 
certain conveniences.”’ 
Lush J.— “ The water may have been collected in a 


cistern or some other part of the premises, 
: perhaps, for aught we know to the contrary.” 
Blackburn J. - ** Each took his floor from the landlord with a 
knowledge of the cistern. Then does each 
occupier do more than contract that he will 
not do anything to cause mischief? ” 


The line of reasoning which Blackburn J. indicated in argu- 
ment is crystallised in the opening passage of his judgment. ‘* The 
court is invited to say that the defendants, being occupiers of the 
upper storey of a house in which there is a water closet, with a pipe 


28 (1704) 2 Ld.Raym. 1089. 

29 As this remark of counsel reads it would appear to mean that Tenant v. 
Goldwin was as near to Rylands v. Fletcher as possible. Obviously, as Black- 
burn J.'’s next remark shows, what counsel meant was that Tenant v. Goldwin 
bis ae the facts of Ross v. Fedden as possible, and ‘‘ that '' is a misprint 
or oe t oe 
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which had been demised to them with the rest (or rather they had 
the use of it), there was an obligation on them at all hazards, at 
their peril, to keep that pipe from giving way.” 3° And he goes on 
to hold quite shortly that there was no such obligation. Though he 
expressed a general approbation of the judgment of the county court 
judge he did not refer to the proposition that as between plaintiff 
and defendant the water closet and water system was a natural state 
of affairs. Indeed, the words “ natural ” and “ ordinary ” appear 
nowhere in the judgments. 

Nichols v. Marsland * in 1875 throws little light on the problem. 
At best it is negative evidence: The ratio of the case is that vis 
major is a defence to Rylands v. Fletcher liability and the words 
* natural” and “ ordinary ”° are absent from the judgments.®? 
The dangerous agent in the case was a series of ornamental lakes 
which had been on the defendant’s property for 150 years, and 
nothing would have been easier, if thought apposite, to argue that 
such lakes were an ordinary and usual feature of any gentleman’s 
estate. Wilson v. Waddell ** in 1876 likewise adds nothing. 
Mineral works caused a subsidence with the result that rainfall 
flowed into an adjacent lower coalfield. Lord Blackburn, holding 
the landowner not liable, said that every owner has the right “ to 
use it in the natural course of user,” and in the case of land used for 
mining, taking away minerals is a natural course of user. He cited 
Lord Cairns’ observations in Rylands v. Fletcher as covering the 
case. 
Another case in the same year, in which Rylands v. Fletcher 
was cited, is the well-known case of Tarry v. Ashton,®“ where the 
plaintiff used it in support of the proposition that if a man hangs up 
a thing which is dangerous if not kept in repair he must keep it in 
repair at his peril. Though Blackburn J. was on the bench he 
neither intervened in the argument nor mentioned Rylands v. 
Fletcher in his judgment. The significant thing about the case for 
our purpose is that it never occurred to anyone to suggest that 
hanging a lamp over a tavern door was a usual and ordinary use of 
land. 

Then in 1878 we come to Hurdman v. North Eastern Ry. Co.°5 
where a slight change of view is discernible. The defendants had 
raised the surface of their lands with the result that rain falling on 
their lands soaked through the plaintiff’s walls. The defendants, of 
course, argued that there was here no artificial accumulation of 


30 This quotation is from the Law Times Reports: There are wide divergencies in 
the three reports of the judgments ın the Law Reports, the Law Times Reports 
and the Law Journal Reports, and the Law Times Reports appears to report 
most completely what was actually said. 

31 L.R. 10 Ex. 265; 2 Ex.D. 1. 

82 Though at one place Bramwell B. spoke of non-liability in the case of "a 
reasonable use of the property in a way beneficial to the community.” 

33 2 App.Cas. 95. 

34 (1876) 1 Q.B.D. 814. 

85 1878) 8 O.P.D. 168. 
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water: the rain flowed away naturally by gravitation. The plain- 
tiff’s answer to this was that by raising the surface of the land the 
defendants had created an artificial erection. And, needless to say, 
the mining cases such as Smith v. Kenrick and Wilson v. Waddell 
were invoked. Cotton L.J. giving the judgment of the court distin- 
guished the mining cases in these words: ‘‘ But excavating and 
raising the minerals is considered the natural use of mineral land, 
and these decisions are referable to this principle, that the owner of 
land holds his right to the enjoyment thereof, subject to such annoy- 
ance as is the consequence of what is called the natural user by his 
neighbour of his land.... That this is the principle of these cases, 
appears from . . . what is said by the Lord Chancellor in Fletcher v. 
Rylands.” In the final outcome of the case the defendants were 
held liable on the ground that their action in raising the surface 
amounted to an “‘ artificial erection.” 

Anderson v. Oppenheimer ™® was another case of a leaky 
domestic water supply. In the lower court the case was fought on 
the grounds of negligence and breach of covenant for quiet enjoy- 
ment and Rylands v. Fletcher was not cited. The case was cited in 
the Court of Appeal but the defendant was held not liable on the 
ground that the plaintiff benefited from the accumulation of water. 
It was never suggested that the domestic water supply was natural, 
ordinary, usual or anything of that sort. 

The first clear equation of Lord Cairns’ “‘ natural use ° with 
what is ordinary and usual may be traced to Farrer v. Nelson ® in 
1885. The plaintiff as tenant of a farm complained that the defen- 
dant who had shooting rights over the farm had overstocked the 
land with pheasants. Rylands v. Fletcher was not in fact cited, but 
Pollock B. clearly had it in mind when he said: ‘* As I understand 
the law each person in this country is entitled to bring on his land 
any quantity of game which can be reasonably and properly kept 
on it, and so that nothing extraordinary and non-natural is done.”’ 38 

Now, Farrer v. Nelson was a very special case. It was not really 
a Rylands v. Fletcher case since plaintiff and defendant were not 
the occupiers of different closes, and this fact, together with the fact 
that Rylands v. Fletcher was not cited, would have meant that it 
would probably never have been heard of again in this connection 
had it not been for the activities of Mr. Garrett *® who published 
The Law of Nuisance in 1890. In the chapter in that book which 
dealt with Rylands v. Fletcher liability, the author neatly, and 


86 (1880) 5 Q.B.D. 602. 

87 15 Q.B.D. 268; 52 L.T.(w.8.) 766. 

38 This passage in the Law Reports is completely rewritten from the judgment as 
delivered and reported ın the Law Times Reports where it reads: "I do not 
dispute that a landowner in this country is entitled to keep upon his land any 
amount of game that can be reasonably and properly bred in the ordinary user 
of things... . But the moment this reasonable user is departed from, and 
becomes what may be termed unnatural or extraordinary, ete. ... Y 

39 E. W. Garrett (1850-96), barrister and later Metropolitan Police magistrate. 
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reasonably correctly, paraphrased Lord Cairns’ dicta into the pro- 
position: ‘* If the owner of land used it for any purpose which from 
its character may be called non-natural user, such as for example 
the introduction on to the land of something which in the natural 
condition of the land is not upon it, he does so at his peril.” 
Unfortunately in the comment on this proposition he incautiously 
cited Farrer v. Nelson as an instance of user going beyond natural 
user.*° 

Three years later when trying National Telephone Co. v. Baker,‘ 
a case of escaping electricity, Kekewich J. turned to this book for 
help. He found it, so he said, ‘“ a work of uncommon merit.”” He 
read Garrett’s rephrasing of Lord Cairns’ dictum, and then doubt- 
less his eye strayed on to the next page where he saw Farrer v. 
Nelson. The result was that when he came to give judgment he 
cited Garrett’s proposition with approval, but with the added 
suggestion that it could be improved by the substitution of “‘ extra- 
ordinary ” for ‘* non-natural.” 

It would have been ungrateful, to say the least, if Garrett had 
ignored this hint from one who had given such a public advertise- 
ment to the worth of his book, and in the second edition of 1897 the 
passage in question was rewritten to read: “ But if the owner of 
land uses it for any purpose which from its character may be called 
non-natural or extraordinary, ete... .”° 42 And the end of this little 
story is that in 1908 in West v. Bristol Tramways Co.** Alverstone 
C.J. incorporated Garrett’s revised passage in his judgment. 

In Ponting v. Noakes,“ a case of cattle being poisoned by a yew 
tree, Gollins J. remarked that ‘‘ a yew tree near a fence is a lawful 
and usual thing,” but this was purely obiter for the point was not 
taken in argument and played no part in the decision which went 
on the ground that there was no escape. Similarly in Gull v. 
Edouin *5 where the plaintiff, who had a right to discharge rain 
water on to the defendant’s flat roof, complained of an overflow due 
to an obstruction in the gully, the statement of Wright J. that it is 
an exception to Rylands v. Fletcher liability when a man “‘ uses his 
land in, the ordinary and reasonable manner of use ’’ was obiter, for 
the judge substantially decided the case on the ground of the plain- 
tiff’s consent, and this was the sole ground upon which the Court of 
Appeal affirmed his judgment. 

Blake v. Woolf * was another case of a leak from a floor above. 
The plaintiff was a ground-floor tenant of the defendant who occu- 
pied the fourth floor where there was a cistern which supplied the 
entire premises. Wright J. (with whom Darling J. concurred) held 


40 Garrett, Law of Nuisance (1st ed., 1890), p. 122. 
41 [1898] 2 Ch. 186. 

42 Garrett, Law of Nuisance (2nd ed., 1897), p. 180. 
43 [1908] 2 KB. 14, 20. 

44 [1894] 2 Q.B. 261. 
45 (1894-95) 71 L.T.(N.8.) 762; 72 L.T. (x.8.) 579. 
48 [1898] 2 Q.B. 426. 
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that the defendant was not liable. He observed that it was an 
exception to the rule in Rylands v. Fletcher ‘* where a person is 
using his land in the ordinary way ” and expressed the view that 
the maintenance of this cistern in the usual way “‘ seems to me to 
be an ordinary and reasonable user of such premises as these were.” 
But he went on to give a more substantial ground, which is the only 
ground mentioned in the headnote; namely, that the plaintiff by 
taking the premises and accepting his water from the defendant’s 
cistern must be taken to have assented to the water being kept on 
the defendant’s premises. 

Mention must be made of Blake v. Land & House Property 
Corporation Ltd.*" for the sake of completeness, and not because the 
report can be treated as of much value. Like many of the cases in 
the early volumes of the Times Law Reports the judgment is in 
condensed note form. It was yet another case of water from a 
domestic supply leaking from an upper floor to the plaintiff’s 
premises below. Stephen J. giving judgment referred to Rylands v. 
Fletcher and then is reported as saying: ‘‘ Was it a matter of that 
sort? Could the water be said to be collected in the same way as in 
that case? It was not on the same footing. Here it was the 
ordinary domestic apparatus which is in every home. The facts 
brought the case near Ross v. Fedder (sic). When they had to do 
with anything so artificial as a house in London, tenants must take 
it subject to the ordinary risks.” It will be observed that the 
defendant owed his immunity not to natural user but to “‘ arti- 
ficial ” user ! 

Finally we come to Rickards v. Lothian,‘ importané both 
because it was the first time the point had reached an ultimate court 
of appeal, and because it is this case which is usually regarded as 
the starting point for the more recent cases. Again it was a case of 
an overflow from a top floor into the plaintiff’s premises on the floor 
below, the tap of a lavatory basin having been turned on and the 
waste pipe plugged. The case is not well reported. The precise 
issues raised by the pleadings are not stated, and according to the 
statement of facts and argument as reported no special point was 
made about Rylands v. Fletcher liability, though Lord Moulton +° 
states that this was the principal contention in the Supreme Court 
of Victoria. It looks as if the plaintiff put his case on (i) Rylands 
v. Fletcher liability, (ii) negligence, the negligence being failure to 
provide a proper escape for the water in the event of an overflow. 
The jury found the defendant negligent, and further found that the 
flooding was the result of the malicious act of a third person. 


47 (1887) 8 T.L.R. 667. 

48 [1918] A.C. 268. In the Judicial Committee of the Privy Council, on appeal 
from the High Court of Australia, which by a majority reversed a decision of 
the Supreme Court of Victoria setting aside a judgment at the trial in favour 
of the plaintiff. 

49 Ibid., p. 274. 
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The greater part of Lord Moulton’s opinion in the Judicial Com- 
mittee was directed to establishing that the malicious act of a third 
person is a defence to Rylands v. Fletcher liability, and this holding 
was sufficient to decide the issue. But then he went on to add ™: 
“ But there is another ground upon which their Lordships are of 
opinion that the present case does not come within the principle 
laid down in Fletcher v. Rylands. It is not every use to which land 
is put that brings into play that principle. It must be some special 
use bringing with it increased danger to others, and must not merely 
be the ordinary use of the land or such a use as is proper for the 
general benefit of the community.” And for this proposition he 
cited E. & S. African Telegraph Co. v. Cape Town Tramways," 
Blake v. Woolf and Ross v. Fedden. 

We may now gather up the threads. In this historical survey 
from Rylands v. Fletcher in 1865 to Rickards v. Lothian in 1918 we 
have dealt with fourteen cases. Four of these can be excluded from 
further consideration: Blake v. Land & House Property Corpn. 
because the report is so faulty that it defies analysis: Wilson v. 
Newberry because the claim was in negligence alone: Farrer v. 
Nelson because it was on an entirely different branch of law: and 
Ponting v. Noakes because there was no escape of the dangerous 
thing. 

Of the ten remaining cases the defendant was held liable in two 
cases and not liable in the remaining eight. Of the two cases where 
the defendant was liable one is Tarry v. Ashton, but on what 
ground he was held liable no one has ever discovered."? It was cer- 
tainly not on non-natural user since the point was not raised. The 
other is Hurdman v. N.E. Ry. where the decisive fact was that the 
defendant had altered the natural condition of the land by creating 
an ‘‘ artificial erection.”’ 

The eight cases where the defendant escaped liability may be 
classified as follows: 

In four cases (Carstairs v. Taylor, Ross v. Fedden, Anderson v. 
Oppenheimer and Nichols v. Marsland) the question of non-natural 
user was not raised. 

In one case (Wilson v. Waddell) the plaintiff failed because the 
damage was done by rain water which had flowed to a lower level as 
a result of mining subsidence caused by the defendant’s operations, 
i.e., it was a Smith v. Kenrick case. 

This leaves three cases where “ natural user’? was an element 
in the judgments which led to the defendant escaping liability. 


50 Ibid., 279-280. 

51 [1902] A.C. 881. This case certainly does not support Lord Moulton’s views. 
Lord Robertson referred to ‘‘the primciple of Rylands v. Fletcher which 
subjects to a high liability the owner who uses his property for purposes other 
than those which are natural,’’ but this carries the matter no further than 
Lord Cairns had done in 1868 

52 See (1940) 56 L.Q.R. 2 (Winfield) ; (1940) 56 L.Q.R. 148 (Landon); and (1943) 
59 L.Q.R. 67-68 (Friedmann). 
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Gill v. Edouin was decided on the ground of the plaintiff’s consent 
to the accumulation and what was said about “‘ natural user ” con- 
stitutes merely supporting dicta. In Blake v. Woolf ‘* natural user ” 
was a supporting, though secondary, ground of the decision. But in 
Rickards v. Lothian Lord Moulton undoubtedly regarded it as a 
ground of equal weight to the other ground, namely that the escape 
was brought about by the malicious act of a third person. 

More instructive, however, is to consider the matter chrono- 
logically and note how the idea arises that it is a defence to a 
Rylands v. Fletcher action that the defendant’s accumulation of the 
dangerous agent is natural or ordinary or usual. From the date of 
Rylands v. Fletcher itself up to 1885 the idea is unknown, though 
there are at least five cases during that period in which such a 
defence might well have been raised, if anyone had thought it 
worth while, and two in which it certainly would be raised accord- 
ing to present-day practice. In fact up to 1885 “ natural user ” 
appears but twice (Wilson v. Waddell and Hurdman v. N.E. Ry.) 
where the expression is used accurately in the sense that Lord 
Cairns had used it. 

It was Pollock B. in Farrer v. Nelson who moved away from the 
Lord Cairns’ dictum by equating“ “‘ natural °? with that which is 
“ ordinary ’? or ‘‘ reasonable ” or ‘‘ proper.” From Farrer v. 
Nelson up to Rickards v. Lothian we have five cases and in each of 
these ‘‘ natural ” is equated to the ordinary and usual. 

What led to this change we cannot tell for certain. Shall we 
blame Pollock B. for having started it, being aided and abetted by 
Garrett and Kekewich J.? Or shall we blame the reporter who 
framed the headnote in Rylands v. Fletcher for having misled 
Pollock B.? Or shall we blame Lord Cairns who sowed the seeds of 
trouble by juggling with the word “ natural.” 

Lord Cairns had dealt with three distinct conceptions, and he 
kept them distinct, but it was his fault to introduce the word 
“ natural ”? into each. The first is a reference to an escape “* by 
the laws of nature.” Here he meant no more than that the 
dangerous agent moved on to the plaintiff’s close in consequence of 
a natural force, e.g., gravity, and was not propelled thither by the 
act of the defendant. The second is a reference to “ the user of 
land in the ordinary course of enjoyment ”° which he equates with 
“ natural user.’ But his very next words show that he was refer- 
ring to a user of land which caused the dangerous agent to escape, 
as in the Smith v. Kenrick type of case. And thirdly he refers to 
** non-natural use ’? which is artificially introducing the dangerous 
agent on to the land. 

Shortly, what has happened by the time of Rickards v. Lothian 
in 1918 is that “‘ ordinary ”° which had been used as a synonym for 
“ natural ’? in Lord Cairns’ second conception (viz., the user which 
caused the dangerous agent to escape) had been transferred to the 
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third conception which relates to the introduction of the dangerous 
agent on to the land, so that whereas Lord Cairns asserted that 
bringing the dangerous agent on to the land was necessarily “‘ non- 
natural use’? we are now led to believe that it is only ‘‘ non- 
natural ” if it is “‘ not ordinary.” And the result as applied in the 
modern cases is, we believe, one which would have surprised Lord 
Cairns and astounded Blackburn J.” 
F. H. Newarx.* 


53 It has been suggested that Lord Osirns’ ‘‘ natural use ' can be identified with 
the ‘' ordinary use’ of land which Bramwell B. in Bamford v. Turnley (1860) 
8 B. & 8. 62, considered to be a defence to a plain action for nuisance. Ses 
Stallybrass, 8 O.L.J. at 892-803; and see Goodhart, 4 0.L.J. 24., "The diffi- 
culty of accepting this is that no such identification was suggested in the case 
and Blackburn J. could hardly have missed it if relevant. 
* O.B.E., M.A., B.O.L. Professor of Jurisprudence in the Queen's University of 
Belfast. 


THE RIGHT TO THREATEN STRIKES 


“ Tus right of workmen to strike,” said Lord Wright in 1942, “ is 
an essential element in the principle of collective bargaining.” 1 
The recent decision of Sachs J. in Rookes v. Barnard ? is of critical 
importance to the law relating to strikes. Indeed, commentators 
have suggested that, by it, “ the whole pattern of industrial rela- 
tions could conceivably be subtly changed.” * This judgment deals 
with the law of tort regulating strikes, and the defences afforded by 
section 8 of the Trade Disputes Act, 1906—the statute by which the 
structure of “ legislation designed to safeguard the individual’s 
freedom of organisation and freedom of strike was completed.” 4 
It was passed at a time when many felt that “ the tender mercies of 
the common law were cruel towards trade unions ”? * and when “ the 
attitude of the courts reflected that of the middle class.” $ Any new 
construction of that Act is bound to touch sensitive nerves ; and 
might even give rise to a demand for rectifying legislation after the 
fashion of Bunn’s case 7; Taff Vale 8; and the Osborne judgment.’ 

The core of the tort found by Sachs J. was the threat to take 
strike action in breach of contract. Prospective breaches of contract 
became a tort actionable by an injured third party. It will be 
submitted here that this finding is, with respect, questionable in 
terms of the existing authorities; and that, anyway, the Trade 
Disputes Act, 1906, provides, in section 8, a good defence for any 
such tort, where a trade dispute is being pursued.?° In the*course 
of these submissions some fundamental questions of tort and 
contract necessarily arise. 


1 In Orofter Hand Woven Harris Tweed Co. v. Veitch [1942] A.C. 485 at p. 463. 

2 [1961] 2 All E.R. 825; [1961] 3 W.L.R. 488. 

8 The Economist, May 27, 1961, p- 889. 

4 Kahn-Freund, in his illuminating lecture on "Labour Law" in Law and 
Opinion in England in the 20th Century, ed. Ginsberg, (1959) pp. 915-216 
(referring to the earlier Combination Laws Repeal Acts, 1824 and 1825, and the 
Conspiracy and Protection of Property Act, 875). The lecture brings up to 
date his chapter on " Legal Framework ” in The System of Industrial Rela- 
tions in Great Britain, ed. Flanders and Clegg (1954). (It may be added here 
that no mention need be made in this article of the Trade Disputes and Trade 
Unions Act, 1927, which was wholly repealed in 1948.) 

5 Lord Chancellor Lorebum, speaking on the Trade Disputes Bill, 1906, Parl. 
Deb. (4th Ser.) Vol. 166, col. 689. See too Section VII infra, p. 589. 

¢ Kahn-Freund, op. oit., p. 241. See too p. 282, where he cites Sir Winston 
Churchill’s famous dictum of 1911: "It is not good for trade unions that they 
should be brought in contact with the courts, and it is not good for the courts.” 

T R. v. Bunn (1872) 12 Cox G.0. 816. The Act of 1875 followed. 

8 Taff Vale Ry. v. A.8S.R.9. [1901] A.C. 426. The Act of 1906 ensued: “the 
a charter of Trade Unionism'"’: Webbs’ History of Trade Untonism (1920) 


p. 606. 
9 A.8.R.8. v. Osborne [1910] A.C. 87, which resulted in the Act of 1918 which 
legitimised the political levy. 
10 Also, it will be contended that the distinction between & "threat" and a 
“ warning ” is still open in future cases. See infra, p. 580. 
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I. Rooxes v. BARNARD 


Rookes worked as a draughtsman for B.O.A.C. at London Airport, 
in an office where from 1951 the union ™ had an informal “ 100 
per cent. membership ” agreement with the employers. Under the 
terms of a more formal agreement of 1949, the employers and unions 
had undertaken that, if a dispute arose, certain arbitration proce- 
dures would be observed, and that, ‘* no lockout or strike shall take 
place.” 1? In 1955 Rookes left the union. The local union members, 
including the defendants Barnard and Fistal, who were respectively 
branch chairman and local shop steward, took up the matter. 
They and Silverthorne, the third defendant, who was a Divisional 
Organiser (‘fa paid official of the union ” 1°), advocated strike 
action if Rookes remained. A resolution was passed by members in 
the office informing B.O.A.C. ‘‘ that if the non-unionist Mr. D. E. 
Rookes is not removed ... a withdrawal of labour of all A.E.S.D. 
membership will take place.” At various times Silverthorne and 
Fistal let the management know of these developments; and 
Barnard produced a circular advocating the use of “all weapons ” 
to remove the plaintiff. Sympathetic strike action was planned. In 
face of this, B.O.A.C. put Rookes on paid leave, and later lawfully 
dismissed him with notice. 

It was agreed by both sides that the terms of the 1949 agreement 
formed, ‘* so far as applicable part of the contract of employment ” 
of A.E.S.D. members at the London Airport office; that a “ trade 
dispute ” existed at all material times; and that all the defendants’ 
acts were done “‘ in furtherance ” of that dispute. The jury found 
that here was a “‘ conspiracy to threaten strike action . . . to 
secure the withdrawal ”? of Rookes; that all three defendants were 
parties; that all three had threatened “‘ to take strike action ” to 
that end; and that, their threats having caused his dismissal, 
Rookes should be awarded £7,500 damages against them.* 

The judgment of Sachs J. based upon these findings may be 
summarised as follows: 


(i) The tort of ‘‘ intimidation ’? had been committed by each 


* defendant. It consisted here in ‘ threats *? to do unlawful 
acts (i.e., to break contracts of employment by departing 


11 Association of ineering and Shipbuilding Draughtsmen (A.H.9.D.). 
12 Clause 4 of the Memorandum of Agreement, Apri 1, 1949. Clause 13 of the 
same & ent allows for termination on seven days’ notice from either side, 


which Sachs J. may have thought included notice during a dispute: p. 828 and 
pp. 884-885. The agreement was made between representatives of a number of 
trade unions and a number of employers. As to its status see tnfra, p. 588. On 
the procedures of the ‘‘ National Joint Council," see Industrial Relations Hand- 
book, 2nd ed., pp. 80-82. 

13 p. 827; i.e., not an employee of B.O.A.C.: see infra, p. 579. The quoted 
words do not appear in [1961] 8 W.L.R. p. 440. 

14 pp. 880-881. ‘Traditional antagonisms remain against juries, largely because 
of the previous use of the special jary in s cases: see Geldart, '* The 
Present Law of Trade Disputes & Trade Unions ” (1914) 2 Political Quarterly, 
17, p. 44. 
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from the provisions of the 1949 agreement) which resulted in 
“ reasonably foreseeable damage ” ** to the plaintiff aimed 
at by these threats. 

(ii) Conspiracy to engage in such unlawful intimidation was 
actionable and not protected by section 1, Trade Disputes 
Act, 1906. 

(iii) Section 8 of the 1906 Act did not afford any defence. 


Il. TRADE DISPUTES AND CONSPIRACY 


The fact that the defendants’ acts were done in furtherance of a 
“< trade dispute ” 1° is of particular importance in relation to con- 
spiracy. Conspiracy, now generally accepted as a tort,” may be 
committed by a combination resulting in damage to the plaintiff 
either (a) by acts unlawful in themselves, or (b) by acts (which 
would be lawful in an individual) done with the predominant object 
of injuring the plaintiff and not for some justifiable or “ legitimate ” 
object.7® 

Section 1 of the Act of 1906 specially protects type (b) by 
providing: 

An act done in pursuance of an agreement or combination by 

two or more persons shall, if done in contemplation or further- 

ance of a trade dispute, not be actionable unless the act, if done 

without any such agreement or combination, would be 

actionable.?® 


Modern developments in the law of conspiracy have rendered this 
section of diminished importance—first, because pursuit of trade 
union objectives is now regarded as a “‘ legitimate ” object; and 
secondly, because the meaning of “ furthering a trade dispute ” has 
been narrowed so as to exclude many combinations to injure which 
lack such lawful justification.2° Because of section 1, only the first 


15 p. 832. 

16 As defined by s. 5 (8), Trade Disputes Act, 1906: see Citrine, Trade Union 
Law, 2nd ad, p. 496 et seq., and Hicklıng (1961) 24 M.L.R. 875-879. (On 
“ political ° disputes see also Hedges and Winterbottom, Legal History of 
Trade Unionism, Chap. VI; Goodhart ‘‘ The Legality of the General Strike,” 
Essays in Jurisprudence and the Common Law, Chap. XI.) As to the nature 
of the dispute in the present case seo [1961] 2 All E.R. p. 830, note 2. 

17 Sometimes without enthusiasm: see Newark (1959) 1 Univ. Malaya L.R. 111 
Even Salmond thought it was only a special example of intimidation: Torts 
(6th ed., 1924), pp. 576-578 (see, however, ibid., 12th ed., p. 672). 

18 Street, Tort, 2nd ed., p. 864; Clerk and Lindsell, Torts, 12th ed., p. 388; 
Winfield, Tort, 6th ed., p. 524. 

19 The section amended s. 8 of the Conspiracy and Protection of Property Act, 
1895, which used the same formule to protect conspiracy as a crime, after the 
courts had outflanked that section by creating liability in tort for conspiracy. 
Hedges and Winterbottom, op. cit., Chap. V; Citrine, op. oit., Chap. 1. The 
1906 section does not apply, therefore, when the 1875 Aot does not apply, e¢.g., 
to seamen (s. 16). 

20 As to (1) see the Crofter’s oase, supra; Scala Ballroom (Wolverhampton) Ltd. 
v. Ratcliffe [1058] 1 W.L.R. 1057; as to (ii) Huntley v. Thornton [1967] 1 
W.L.R. 321, pp. 345-346, 849-850. 
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type—(a)—of conspiracy could be relevant in Rookes v. Barnard.* 
We return to the conspiracy later.?? The plaintiff had to prove 
some act unlawful in itself. That was found in the “ threats ” 
which constituted the tort of “‘ intimidation.” 


I. Intonation 


(a) General 


There is little agreement among the textbooks about the exact 
area covered by the tort of “ intimidation.” # The word is not 
always used as a term of art; and together with “ threat ” and 
“ coercion,” has had a chequered twentieth-century career. 
Between 1868 ** and 1906, and especially after Quinn v. Leathem,** 
various authorities propounded principles which would have 
extended liability to cover many forms of economic pressure, more 
particularly pressure by strikers.2”7 Until it was condemned as “‘ the 
leading heresy ” 28 the view was common that the crux of liability 
in Quinn v. Leathem *® was not to be found (as it is found today) 
in the combination, and that the cause of action was ‘‘ ruining the 
plaintiff’s business by coercing his customers,” 3° the ‘* coercion ” 
being threats to call strikes. And in the first Taff Vale judgment, 
liability of the union secretary was based partly upon his ‘* most 


21 [1961] 2 All E.R. 825; see p. 888, where Sachs J. distinguished the two types 
of conspiracy (citing s. 8 instead of 8. 1); and where he suggests that in type 
(b) the ‘common law always provides a defence if a trade dispute is bemg 
furthered. Quaere if there are ‘‘ two equal concurrent purposes,” to further a 
trade dispute and to mjure unjustifiably, p. 8365. 

22 Infra, p. 681, Becta TY 

23 Compare Street, Torts (Qnd ed.), pp. 858-862; Winfield, Tort (6th ed.), pp. 
729-786; Salmond, Torts (12th a pp. 660-871; Clerk and Lindsell, Torts 
(12th ed.), phe 328-882; Fleming Torts (2nd ed.), 666; Citrine, op. cit., 
pp. 49-59; Halsbury, Laws of England nd ed.), Vol. Ba, p. 520. 

24 Lord Wright, the Crofter’s case, supra, pp. 466-467 and p. 475; Hodges v. 
Webb [1820] 2 Ch. 70, p. 91. Of. Cha Pors- Fant, Law Relating to Trade 
Unsons (1902), pp. 11-81. On the aled, but different, problem of ** intimida- 
tion,” and the like, as a crime, e.g., under 8. 7 of the 1875 Act, e Hedges 
and Winterbottom, op. cit., pp. 89, 46, 112, 188; Citrine, op. att., D. 494 409, 
§. 7 adds no new area of ‘civil liability : Fowler v. Kibble rosa]. ji Ch. 487. 

25 When Sir William Erle presented his Memorandum to the Royal Commission 

on Trade Unions, later published as The Law Relating to Tráde. Urmonas: See 

pol oi 12 (the right to ‘‘freedom m disposing of either labour or 
ital, li Poth "is protected), and p. 29 (action lies for violating the right to 
re reedom of trade,” e.g., by malicious obstruction of the ‘' free course for 
ara of labour "'). 
1] A.C. 495. 

27 tive Mogul Oase [1892] A.O. 25 established a ‘* lawful justification '’ for normal 
trade competition (see the new limits suggested by Bollinger v. Costa Brava 
Wine Co. [1960] Ch. 262 to such right o competition) The ‘‘ closed 8 ae 
was held to be a ‘ legitimate "° object in Keymolds v. Shipping Fedn. [1924] 
1 Ch. 28, see too White v. Tey [ [1921] 1 Ch. 1 

28 Lord Dunedin in Sorrell v. Smi [1925] A.C. p. 719. 

29 [1901] A.C. 495. The defendants had threatened, if the plaintiff did not dis- 
charge non-unionists, to call out on strike the men of his chief customer and 
thereby, as a punishment, caused the latter to cease dealing with him. 

80 Pollock, Law of Torts, 16th ed., p. 245 (Pollock's 1929 text); Kenny, Cases on 
Law of Tort, pp. 104, 528 (1928). 
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improper ” circular, distributed ‘‘ in order to deter persons from 
working as and when they pleased. It is a distinct threat.” 31 

A different line of cases, however, based upon the majority in 
Allen v. Flood,” eventually triumphed, and silenced those voices of 
infallibility whose opinion could no longer be upheld.** Conspiracy 
to injure must be taken to have been the essence of cases like Quinn 
v. Leathem; and the tort of ‘‘ intimidation ” is committed only 
where there was some illegal act done or proposed.** Threats can 
be intimidation. ‘‘ But it depends on what you threaten.” * 
“í There is nothing unlawful in giving a warning or intimation that 
if the party addressed pursues a certain line of conduct, others may 
act in a manner which he will not like and which will be prejudicial 
to his interests, so long as nothing unlawful is threatened or 
done.” ** To be actionable, the threat today must threaten some- 
thing independently ‘* unlawful.’’ 87 


(b) Intimidation as a threat (i) to break, (ii) to induce 
breach of a contract 


(i) Prima facie, therefore, a threat to break a contract might be 
thought to be tortious.** The judgment of Harman J. in Huntley v. 
Thornton ® and the persuasive authority of two first-instance Irish 


31 Farwell J., granting injunctions against Bell and Holmes: The Times, Auguat 
81, 1900. For subsequent proceedings see [1901] A.C. 426. 

32 [1898] A.O. 1 (Lords Watson, Herschell, Macnaghten, Shand, Davey and 
James). The Crofter’s case brought *'the posthumous triumph" of these 
judges: Kahn-Freund, op. cit., p. 248. Bee the two sets of cases contrasted as 
at 1980, Hedges and Winterbottom, op. ost., p. 148; and the textbooks eited ın 
note 23, supra, for to-day’s position. 

38 e.g., Lord Lindley, Quinn v. Leathem, supra, pp. 687-688; and (possibly) Lord 
Sumner and Viscount Cave L.C., Sorrell v. Smsth [1925] A.C., pp. 718, 741. 
See, too, on the losing side, Giblan v. Nat. Amalgamated Labourers Union 
[1908] 2 K.B. 600 (Romer L.J. p. 619); Pratt v. B.M.A. [1919] 1 K.B. 244 
(McCardie J. pp. 260-261); Valentine v. Hyde [1919] 2 Oh. 129 (Astbury J.). 
See Cheshire Azs) 89 L.Q.R. 193. 

` 34 Bee especially Lord Wright in the Crofter's case, supra, pp. 462-467, 472-478, 
cn the earlier case law; also Viscount Simon L.C., pp. 442, 446; Viscount 
Maugham, pp. 448-458; Lord Porter, pp. 487. And Hodges v. Webb [1920] 
2 Ch. 70, 90-92, per Peterson J.; Davies v. Thomas [1920] 2 Ch. 189. , 

35 Holmes J., in his oft-cited judgment in Vegelahn v. Guntner 167 Mass. 92, 
p. 107 (1878). Payne in [1954] O.L.P. p. 108 thinks Temperton v. Russell [1898] 
1 Q.B. 715 and Read v. Friendly Soc. of Op. Stonemasons [1902] 2 K.B. 732 
go further; but it is suggested that these cases are only early developments of 
the tort of inducing a breach of contract. 

36 Lord Wright in the Crofter’s case, supra, p 467 citing the ‘‘ admirable "' dıs- 
cussion by Peterson J. in Hodges v. Webb [1920] 2 Ch. 70, pp. 86-95. On 
the apparent difficulties of Conway v. Wade [1909] A.C. 506 see snfra, p. 585. 

37 Bee too the development of this line of authority in Ware and De Freville v. 
M.T.A. [1921] 8 . 40, pp: 84-91 (Atkin L.J.) and pp. 66-71 (Scrutton 
L.J.); Daves v. Thomas [1920] 2 Ch. 189; Sorrell v. Smith [1925] A.C. pp. 
718-719, 723-724, 780, 744, 747; White v. Reley [1921] 1 Ch. 1; Reynolds v. 
Shipping edn. [1924] 1 Ch 28; Thorne v. M.T.A. [1987] A.C. 797; Thomson 
Y. Deakin [1952] Ch. 646, p. 676. 

38 Citrine, op. ctt., p. 477. 

39 Supra, at p. 344. To threaten to ‘‘ withdraw labour in breach of contract "' is 
tortious. e exculpated the two defendants not parties to the conspiracy 
because they had not so threatened. 
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cases support this view; and Sachs J. adopted it.*° Touching on an 

old chestnut, his Lordship argued that a contract imported a right 

to performance, not just the option of paying damages**; and a 

threat to break it must therefore be a threat to do a wrong. 

But, although such authority as there is may support Sachs J. 
in this, it is suggested that three considerations might well lead the 
courts to take a different view. First, it is indeed remarkable that 
in all the labour law troubles of the last century no such action has 
ever succeeded. It is true that in many of the cases the court 
appears to have found, or assumed, that notice to quit either was 
unnecessary, or, if necessary, would be given *?; and that, therefore, 
the threats made related only to what ‘‘ the men are entitled to 
do.” #® The illustration, common in the early judgments, of the 
butler threatening to leave if the cook is not dismissed, obviously 
assumed that the butler would observe propriety in giving due 
notice to end his contract.*4 Also, the same cases seem to establish 
that if there is any obscurity about whether or not the threat talks 
of a breach of contract, the benefit of any doubt must be given to 
the threatener—just as general exhortations (e.g., “‘ treat X as 
black °’) are not treated as inducements of consequential breaches of 
contract if the object could be obtained by lawful means, e.g., by 
giving notice.*® All the same, it must be regarded as very strange 
that in all the cases where the point could have been critical, there 
is no English example of a threat to break a contract as a tort for 
which a plaintiff recovered damages. 

Secondly, although ‘‘ unlawful act ’ is usually described in the 
wides» terms, there are judicial suggestions as to exceptions, e.g., 
it may not be actionable to threaten ‘‘ vexatious ” civil actions *° or 
possibly breaches of certain statutes.*" Breach of obligations under- 
taken only by private treaty between two persons should surely fall 
into the exceptions where the plaintiff is an outsider. 

Lastly, and most important, if this tort exists the doctrine of 
privity of contract is strangely outflanked. Where A and B have 
40 [1961] 2 All E.R p. 881, following Cooper v. Millea [1988] I.R. 749 (Gavan 

Duffy J. at pp. 758-759) and Riordan Vv. Butler [1940] I.R. 347 (p. 353, 

O'Byrne J.). nelther judgment was the matter argued foly- 

41 See Lord Watson, Allen v. Flood, supra, p. 96; Lord Lindley, South Wales 
Miners’ Fedn. v. Glamorgan Coal Co. [1905] A.C. 289, p. 253; Katto J. 
A.-G.(N.S.W.) v. Perpetual Trustes Lid. (1952) 85 C.L.R. 237, p. 297. 

42 White v. Riley [1021] 1 Ch. 1, pp. 18, 28, 29; Santen v. Busnach (1918) 29 
T.L.R. 214, 215; Gaskell v. Lancs. £ Cheshire Miners’ Fedn. (1912) 28 T.L.R. 
518, 620; Ward Look & Co. v. O.P.A.9. (1906) 22 T.L.R. 327, 830. 

43 Hodges v. Webb, supra, p. 88; and p. 89 on the cook and the butler. 

44 Allen v. Flood, supra (Lord Herschell, 188-139, Lord Shand, 165). The exact 
threat was never clearly established ın that case, but whatever was said the 
ironworkers could lawfully have stopped work without notice under their 
contracts (see pp. 18, 90, 99, 129-180, 165, 172, 176). 

45 See Jenkins L.J. in Thomson v. Deakin [1952] Oh., p. 697-698. And see too 
Huntley v. Thornton, supra, p. 844; and infra, p. 580 on the distinction 
between ‘' threat '’ and ‘' warning.”’ 

46 Lord Watson, Allen v. Flood, come p. 100- See too Lord Dunedin who in 


Sorrell v. Smith [1925] A.C. at pp. and 780, equates ‘* unlawful" with 
“ tortious '’ in this context. 47 See Street, op. oit., p. 860, and cases cited. 
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a contract which happens to benefit C, even the intentional breach 
by A who aims to deprive C of that benefit and injures him, does 
not ipso facto give C a right of action against A.** But if Sachs J. 
is followed, a threat by A made to B to commit the same breach 
would, if the same damage ensued, be actionable by C. This has the 
air of a novel cause of action. If the defendants had struck 
in breach of contract, and done no more +° presumably they could 
not have been liable to Rookes, whatever their liabilities to 
B.O.A.C.*° But would he have been able to obtain damages (or a 
quia timet injunction) if they had indulged in anticipatory breach 
by express or implied renunciation? An ‘‘ announcement of inten- 
tion ” to break the contract, which Sachs J. accepted as the proper 
description of this intimidation,” is equivalent to express renuncia- 
tion. If an announcement of contingent intention (a “* threat °’) is 
actionable, then a fortiori a firm unalterable announcement should 
also be actionable by the third party; and a fortiori again, an 
ordinary breach should also be actionable by the third party ! 
Anticipatory breach is an odd doctrine as it is. If every such 
breach is to be actionable at the suit of a damaged third party, the 
area of liability is enormously widened.*? In the face of such oddi- 
ties, the considerations for excluding breach of contract from the 
category of “‘ unlawful act ° begin to weigh heavy. ‘It is not 
right to break one’s contract, but it is only a breach of duty which 
the parties have fixed for themselves and it cannot be turned into a 
tort.” 5° Contractual obligations are (in theory) defined by the two 
parties and are not in the same category as other duties. The tort 
of “ inducing a breach ” of contract, established in 1858,5is an 
anomaly not to be enlarged.” But at least that tort only permits 


48 Dunlop v. Selfridge [1915] A.C. 847. Cf. Furmston (1960) 28 M.L.R. 878. 

49 That is, not “t tened ” at all. uaere: If A threatens to continue a 
breach of contract already committed can C sue even though he could not have 
sued had A said nothing? 

50 That is, for breach of contract. (The New York Court of Appeals rejected an 
analogous claim by a third party in Assoc. Flour Haulers v. Hoffman 26 
N.E. 2d 7 (1940).) 

51 p. 882, adopting Olerk and Lindeell, op. cit., 11th ed., p. 824. For the purposes 
of the alleged tort it does not seem to matter whether the breach would go to 
the root of the contract or not. Presumably, for example, an announcement of 
intended action which turned out to be a technical lapse from the agreed 
digputes-procedures would be enough, according to this judgment, to make for 
liability. 

52 Presumably the third party can sue even if the other contracting party chooses 
to 1gnore the antacipatory breach! (On renunciation generally see Devlin J. 
in Universal Cargo Carriers Corpn. v. Citati [1957] 2 Q.B. 401, pp. 486-438.) 

53 Pound Ch.J. in Rewer v. N. American Newspaper Alliance 88 A.L.R. 28, 
p. 27 (1932). 

54 Lumley vV. Gye (1858) 2 E. & B. 216. In strike cases the measure of damages 
for the breach of contract would normally be narrower than in any action based 
on tort: see National Coal Board v. G [1958] 1 W.L.R. 16 (C.A.) 

55 See Collins M.R. in Read v. Friendly Soc. of Op. Stonemasons [1902] 2 K.B. 
782 at p. 789: ‘‘ The common law did not lightly extend rights arising out of 
contracts to and against persons not parties thereto, owing to the absence of 
privity.” (His later suggestion that ‘‘ malice”’ is the essence of the tort of 
inducing breaches is not now supportable.) 
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protection of the contract by a party to it. The tort of “‘ anticipa- 
tory threats to break ” actionable by third parties would not fit 
easily into our law. 


(ii) Where, however, there is a threat to induce breach of con- 
tract there is a threat to commit a tort. This may indeed be 
actionable, though to make it actionable at the suit of a third party 
to the contract is an extension of any known liability.** It may be 
asked whether logic does not demand, here as before, that only a 
contracting party can be plaintiff in such a case. At any rate, a 
threat to induce breaches was the only possible liability in the case 
of defendant Silverthorne, since he was not an employee at all. To 
this we return later. For the moment, we may note that, in a 
trade dispute, inducing a breach of an employment contract is made 
“ not actionable ’’ by section 8, Trade Disputes Act, 1906. Soa 
threat to induce such a breach is here a threat to do an act protected 
by the statute, not unlawful in itself. Such a threat cannot today be 
tortious intimidation." 


(c) Other features of intimidation 


Space forbids lengthy discussion of many other points in Rookes v. 
Barnard but three deserve brief mention. 

First, it was argued that while intimidation required proof 
of special damage, none had been proved against any defendant 
individually, because no one threat was itself the cause of the dis- 
missal. Sachs J. replied that where all made similar threats, each 
foreseeing that the others would threaten, they could not be heard 
to use that argument.®* Although the reply may be thought to 
evade section 1 (because the defendants are viewed collectively in 
order to establish individual liability), it accords with the attitude 
taken by our courts elsewhere, e.g., in the nuisance cases."® 

Secondly, who can sue for intimidation? His Lordship says 
the plaintiff here could sue because the threats to act in breach of 
contract were ‘f likely to harm the plaintiff and were followed by 
reasonably foreseeable damage.” °° It is suggested with respect 
that, while foreseeability may now be relevant to remoteness of 
damage,* that is not the test for defining who can sue. A plaintiff 


58 Because the plaintiff is a third party relying ultimately upon the contractual 
obligations. 

57 Tt might be argued that the act remains ‘‘ unlawful '’ even though not 
** actionable." at is not suggested by the cases on s. 1 or s. 3 (infra, 
Section VI). Even if it were so, the modern cases on intimidation do not 
favour lability, which would be the equivalent of making actionable threats 
not to perform an unenforceable contract. 

58 p. 832. Also each defendant here had authorised the others. 

59 Thorps v. Brumfitt (1878) L.R. 8 Ch. 650, p. 656. But compare Hvershed 
M.R., Thomson v. Deakin [1952] Ch. p. 688. Hart and Honoré, Causation 
in the Law, p. 211, for the various views taken by the courts. 

60 p, 882 (italics supplied). 

61 After The Wagon Mound [1961] A.C. 388 (P.C.). 
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must, it is submitted, have been intentionally aimed at by the 

threat (as Rookes was), just as he must be aimed at by fraud 

actionable as ‘‘ intimidation ” and not deceit.°? In that, the tort of 
intimidation resembles inducing a breach of contract."* This makes 

it much less likely that ‘‘ customers’? or ‘‘ suppliers’? of a 

threatened employer could sue those threatening to strike. 

Thirdly, Sachs J. said that the “‘ argument that to ‘inform’ 
was not to threaten was, quite properly, not pursued.” ** But the 
earlier cases are replete with the view that “‘ a warning is one thing 
and a threat is another.” °° It is true that some of these same dicta 
also enshrined the “‘ leading heresy ’’ about intimidation °; but 
others do not.** Although it is true that persuasive advice easily 
becomes an inducement, the distinction between advice or ‘‘ exhor- 
tation ’? and inducement to break contracts is firmly upheld in the 
analogous cases.*° 

Those judgments in which the distinction was not found helpful 
were those in which the court was still struggling to establish the 
true test for threats (viz., that they are lawful if the act threatened 
is lawful 7°). Now that this test is established, the distinction can 
be relevant only in those cases where the act would be wrongful. 
Certainly many dicta suggest that an ‘* intimation ”’ or ‘f warning ”* 
of possible or likely action or events can still remain lawful, even 
where a ‘‘ threat ’? may not be.™ To hold otherwise would be to 
lean against negotiation in just those industrial situations where it 
is most needed, and perhaps to discourage union officials from giving 
early warning of impending strikes. 

e 

62 National Phonograph Co. v. Edison Bell Co. [1908] 1 Ch. 885, pp. 860-861; 
368-869. Compare Gavan Duffy J. in Cooper v. Millea [1988] I.R., p. 758. 

68 Stott v. Gamble [1916] 2 K.B. 504; Thomson v. Deakin [1952] Ch. 646. 

¢4 Such actions are suggested in The Economist, May 27, 1961, p. 869. Sed 

uaere whether the plaintiff in Thomson v. Deakin, supra, could now use the 

judgment of Sachs J. to outflank that decision and sue for intimidation? 

65 Addressing the jury: The Times, May 5, 1961. The jury was to ‘‘ assume 
therefore that that resolution was a threat." i 

86 Lord Loreburn L.C., Conway v. Wade [1909] A.C. 506, p. 510. And see Lord 
James, p. 614: it is a question of fact. It must be noticed that here and in 
other cases (e.g., Quinn v. Leathem, supras Hodges v. Webb, supra) much 
discussion concerns ‘‘ threats '’ made to the plaintiff or other workmen (rather 
than to the employer); but it is suggested that nothing turns on this. 

67 Bee note 28, supra; ¢.g., Quinn v. Leathem, supra, p. 588, per Lord Lindley; 
Pratt’s case, supra, p. 261. 

68 Santen v. Busnach (1918) 29 T.L.R. 214; Gaskell v. Lancs. & Cheshire Miners’ 
Fedn. (1912) 28 T.L.R. 518; Allen v. Flood, supra. The different distinction in 
this context between ‘'threat’’ and ‘‘inducement ” cannot be upheld: Win- 
field, p. 783. 

69 Thomson v. Deakin [1952] Oh. p. 686; South Wales Miners’ Fedn. v. 
Glamorgan Coal Co. [1905] A.C. 289, p. 249; Camden Nominees Ltd. v. 
Forcey [1940] Ch. 862; and Citrine, op. cit., p. 467. Cf. Grunfeld (1958) 16 
M.L.R. 88-90. 

70 Notably Hodges v. Webb [1920] 2 Ch., pp. 87, 91. But see too Lord Herschell 
in Allen v. Flood, supra, p. 129; and compare Sophian, Trade Union Law 
(1927), p. 241. 

71 Tt is not easy to suggest any exact definition of each term. 
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IV. Tae Uses AND ABUSES or CONSPRACY 


It is necessary now to pause over the “* conspiracy to do an unlawful 
act.” 7 Sachs J. held that the defendants were guilty of a con- 
spiracy to threaten to act in breach of contract. But Silverthorne, 
as we saw, was not an employee of B.0.A.C. His individual liability, 
therefore, could not have been for any threat to break a contract, 
but only to induce breaches of contract. No one can threaten to 
“ break ’? a contract to which he is not a party. But, it may be 
argued, a conspiracy to break a contract can be made actionable 
as a combination to do an “* unlawful act ’’; and since the “ actions 
of any one ” of the conspirators in furtherance of it are to be 
“ treated as the actions of all of them,” @ Silverthorne was a 
participant in a combination “to break?” or “to threaten to 
break ” contracts. 

But this reasoning is not valid. The legal principle is that the 
“ actions ” are to be attached to each and every conspirator, not the 
exact legal character of the actions, so as to make new parties to 
contracts. It would not be a meaningful use of legal language to 
speak of Silverthorne agreeing “fto break,” or to “threaten 
to break,” the contracts which he had not made. What he could 
do was either to agree to induce breaches of other men’s contracts, 
or (as he did) to agree to threaten to induce breaches of them. 
Threatening to induce breaches may be, as we saw, prima facie 
tortious; and for this, subject to any defence in the 1906 Act, he 
might be liable. Furthermore, it is suggested that Barnard and 
Fistal were not really in a different position. Conspiracy cases 
where breach of contract is the “‘ unlawful means’? procured 
“ stand on a special footing ” because there can be no “ con- 
spiracy to break,” or even to ‘* threaten to break,” contractual 
obligations except where the conspirators are also joint co-contrac- 
tors. Where A and B agree together concurrently to break their 
separate contracts with X and Y, it is loose language to say that 
their conspiracy consists in their having “‘ agreed to break con- 
tracts.” The courts, in fact, have on occasion been careful not to 
describe the situation in that way. In such a case (even where both 
A and B have separate contracts with X only) the tort which they 
commit is properly described as ‘‘ the tort of conspiracy .. . 
constituted by the defendant and his fellow [conspirators] mutually 
inducing each other to break their contracts.” Both A and B aim 


73 ‘* Conspiracy to mjure'’ by lawful acts is not discussed here, in view of s. 1 
of the 1906 Act, supra, Section II. 

73 Evershed M.R. Thomson v. Deakin [1952] Ch. p. 674 (but see Street's com- 
ment: Torts, p. 854, note 1). Sachs J. did not ın fact refer to this principle. 

7 Viscount Cave L.C., Sorrell v. Smith [1025] A.C. p. 713. Other special 
features include the probability that conspiracies to procure breaches of 
contracts are not criminal: Glanville Williams, Criminal Law: The General 
Part (1958) § 167; see too Harrison on Conspiracy, pp. 20; 96-99. 

15 National Coal Board v. Galley [1958] 1 W.L.R., p. 28, per Pearce L.J. (the 
judgment of the O.A.; italics supplied). The judgment reads “‘ fellow 
deputies '’; all the deputies had failed to go to work. The action itself rested 
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to break their own private obligations; but the core of the unlawful 
combination is the mutual procurement of the concurrent breaches 
to do X damage "° (i.e., the tort and not the breach of contract). 
This distinction, which in many cases would seem unimportant, 
is in our context critical. It may be tested against the case of C 
(who has no contract with .X) inducing A to agree to break his 
contract with X, which A does. If such a case is always to be 
actionable by X as a “‘ conspiracy to break a contract,” what has 
happened to the carefully defined and restricted tort of inducing a 
breach of contract (which is the liability for which we expect C to 
be put in peril)? 7? To prevent ‘* conspiracy ” from swallowing up 
all such torts involving two persons, the courts have been careful, 
in such cases, to talk of ‘‘ conspiracy to procure breaches of con- 
tract.” "8 Even though A, it is true, is agreeing “‘ to break,” his 
conspiracy with C is a conspiracy ‘‘ to procure the breach.” 7 (It 
would be no different if C also had a separate contract with X 
which he agreed to break too.) Apart from joint contractors then, 
the only way to express such combinations is, it is submitted, as 
conspiracies to induce or procure breaches of contracts.®°° The same 
points can be made, as it were at one remove, when the breach is 


exclusively on breach of contract. Brett J. in R. v. Bunn (1872) 12 Cox 816, 
does talk of stmkers conspiring simultaneously ‘‘ to break ’’ their contracts; but 
that case Jacks all authority today, see, 6.g., Gibson v. Lawson [1891] 2 Q.B. 
545 at p. 560. 

76 This is surely what Lauterpacht means in ‘‘ Contracts to break a contract " 
(1986) 52 L.Q.R. at p. 508: ‘' There is no such thing in law as a conspiracy to 
break a contract, but if ıt is unlawful to break a contract it cannot be less 
unlawful to agreg to break a contract. At p. 607 he cites Lord Tindley in 
South Wales Miners Federation v. Glamorgan Coal Co. [1905] A.C. atep. 258, 
whose language is obscure on this point. 

17 B.M.T. v. Salvadori [1949] Ch. 556, showed that it is no defence to an inducer 
to show that the inducee was ab initio willing; Jenkins L.J., Thomson v. 
Deakin, supra, p. 694 and see Larkin v. Long [1915] A.C. 814. (Note that 
Winfield, 6th ed., p. 724 significantly regards the conspiracy in the Salvadori 
case as existing only among the inducers. Contrast Salmond, 12th ed., p. 
634.) It may be added that an inducee must in the end be '‘ willing ” since he 
breaks the contract. 

18 Roxburgh J., ibid., P- 569 (italics supplied). Even if this is so, much of the 
discussion on procuring a breach by “inconsistent dealing '’ becomes otiose, 
see Jenkins L.J., Thomson v. Deakin, supra. In Lumley v. Gye (1858) 22 
L.J.Q.B. at p. 471 itself, Crompton J. threw out the idea of treating the tort as 
“ conspiracy ’’ but 1618 notable that the other judges in 1858 did not adopt that 
idea. (Consider, too, Viscount Simon L.C ın the Crofter’s Case [1942] A.C. 
pp. 442-448; see, too, ibid., p. 447, and Lord Wright, p. 462, where ‘‘ unlawful 
means "’ are described as crimes and torts only.) 

18 Glanville Williams, Joint Torts, § 35, p. 128, seams to agree with this descrip- 
tion by describing the contract-breaker as ‘‘implicated ın (the inducer’s) tort 
as œ conspirator °’ (italics supplied). Consider too British Industrial Plastics 
v. Ferguson [1988] 4 All E.R. 504; [1940] 1 Al! E.R. 479; and De Jetley 
Marks v. Greenwood [1986] 1 All E.R. 868, where Porter J., p. 872, suggests 
that actus! breach must precede an action for conspiracy to procure breach: 
sed quaere. 

80 If this 1s not so, a great deal of the discussion about the proper scope of the 
tort of inducing a breach has been misplaced; consider Winfield (1948) 59 L.Q.R. 
106; Goodhart (1988) 54 L.Q.R. 167; Treitel (1958) 21 M.L.R. 485-486; Payne 
[1954] C.L.P. 107-108; Carpenter (1927) 41 Harv.L.R.:728; Sayre (1928) 86 
Harv.L.R. 688. Harrson on Conspiracy, p. 97; Camden Nomsnees v. Forcey 
[1940] Ch. 852. 
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teplaced by a threat to break.®' It is submitted, therefore, that 
Silverthorne could certainly not be a party to any conspiracy to 
threaten to break the employment contracts to which he was not 
privy; and, further, that even Barnard and Fistal are not correctly 
described by that formula. All three were really part of a combina- 
tion to ‘‘ threaten strike action,” i.e., to bring about, mutually 
procure or induce concurrent breaches of contract on the part of all 
the A.E.S.D. men at London Airport. The fact that two of them 
were thereby threatening individually to break their own several 
contracts is nihil ad rem as far as the conspiracy goes. To allow the 
third-party plaintiff to express this mutual procurement in the loose 
language of conspiracy ‘f to threaten to break,” or ‘‘ to break,” 
contracts would be to permit him a novel semantic advantage, and 
seriously affect both section 8 of the 1906 Act (discussed in section VI) 
and the whole pattern of our industrial law. 


V. BREACH oF Contract AND COLLECTIVE AGREEMENTS 


Usually collective agreements are regarded by authoritative com- 
mentators as being not themselves legally binding contracts.** 
Similarly, the trade union does not normally make them as agent 
for its members,®* though Sachs J. may at one point suggest this to 
be the case in Rookes v. Barnard.“ But their terms can become 
part of the individual worker’s contract of service, either by express 
reference,” or by implication.** In Rookes v. Barnard, the agree- 
ment, as we have seen, forbade strikes during disputes; but it should 


81 Citrine, op. cit., p. 444, apparently does not agree; but he is able to cite only 
Rrofdan v. Butler [1940] LR. 847 as an example of a conspiracy ‘‘ to strike in 
breach of contract.’’ The case was decided on the illegality of a ‘‘ threat to 
break a contract '’: see supra, p. 577. 

82 Because ‘‘ they sre intended . . . to be ‘binding m honour’ only’: Kahn- 
Freund, The System of Industrial Relations in Great Britain, p. 57 (discussing 
the dicta in the cases); and (1942) 6 M.U.R. 116-116. See too, Ardiei and 
Morley v. London Electricity Board (1956) The Times, June 16. Although 
the ‘‘ official ' view seems to agree (ses the Ministry of Labour's Industrial 
Relations Handbook (2nd ed., 1961), p. 19; Labour Relations and Working 
Conditions in Britasn, C.O.1., 1958, p. 14), not everybody ees: see Gayler, 
Industrial Law, pp. 172-174; The Times ("Could B.T C. have sued N.U.R. 
during a strike? A: February 15, 1960. Sachs J. at pp. 827-828 seems to 
support the latter view about the main agreement in Rookes v. Barnard. Some 
agreements may certamly be contractual (e.g., the boot and shoe agreement 
with a trast deed imposing monetary penalties for certain strikes or lockouts: 
Industrial Relations Handbook, p. 6) Where the agreement is between two 
trade unions (and an employers’ association can be a “ trade union '’ in law)}— 
it is not ‘‘ directly "' enforceable in the courts: Trade Union Act, 1871, s. 4 (4); 
Citrine, op. cit., pp. 90, 120, 807. The wisdom of making them legally binding 
1s debatable: see Toberte, Trade Unions in a Free Sootety, p. 25. 

83 Holland v. London Soo. of Compositors (1924) 40 T.L.R. 440. 

84 [1961] 2 All E.R. p. 827: ‘‘ The representatives of A.E S.D. . . . were 
authorised by their executive to bind the trade union as 4 whole and the 
members individually. The terms of the 1949 Agreement thus became part of 
each individual contract of employment... .'’ But what of employees engaged 
after 1949? And what of non-unionists? 

85 Ag in National Coal Board v. Galley [1958] 1 W.L.R. 16. 

88 Bee MoLea v. Essex Lines (1988) 45 LI.L.R. 264; Hulland v. Saunders [1945] 
K.B. 78. It is suggested that this was the position in Rookes v. Barnard. 
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not, on this point, be regarded as wholly exceptional.*? Previous 
cases ® might prompt the question whether it is not an abuse of the 
implied term to impose this obligation not to stop work directly 
upon workers who (even if they are union members) may never have 
heard of it. 

But there are many other likely breaches of contract apart from 
departure from the incorporated provisions of collective bargains— 
e.g., breach of statutory terms 8°; disobedience ®; or “ go slow ” ®t; 
perhaps even “collective cussedness’’ °°; and most usually, 
quitting work without the notice due under the contract. If 
Sachs J. is correct a threat to do any of these may be actionable by 
an injured third party. When we discuss ‘‘ conspiracies to bring 
about breaches of contracts ” it will be well to remember how com- 
monly such * conspiracies ”’ occur in real life. 


VI. Section 8, Trape Disputes Act, 1906 
Section 8 provides: 


An act done by a person in contemplation or furtherance of 
a trade dispute shall not be actionable on the ground only that 
it induces some other person to break a contract of employment 
or that it is an interference with the trade, business, or employ- 
ment of some other person, or with the right of some other 
person to dispose of his capital or his labour as he wills. 


The section has two “ limbs ”’: limb (1) protecting inducement of 
breach of employment contracts; and limb (2) protecting “ inter- 
ference ” with trade, business or employment, ete. (At the start of 
its legislative history, only limb (2) was in the Bill. Limb (2) was 
added by Dilke, to prevent the tort of inducing a breach from 
destroying the right to organise strikes % and the whole clause was 
regarded by many as ‘* the most important clause of the Bill.” ®*) 


87 For smular prohibitions in other industries, see Industrial Relations Handbook, 

ari (engineering), 89 (building), 42-44 (steel), 50 (rubber), 53-54 (cotton), 
TL (coal), 75 (gas mamtenance), 77 (electricity), 86-87 (railways). 

88 Compare Spring v. Nat. Amal. Stevedores and Dockers Soc. [1956] 1 W.L.R. 
585 (where the terms of the ‘‘ Bridlington Agreement” were rejected as 
implied terms of union membership, because the member would have said 
‘what's that? '’), On this question of implication, see Kahn-Freund (1942) 
6 M.L.B., pp. 117-118. 

89 See Cooper V. Millea [1988] I.R. 749. 

80 Sheriff v. McMullen [1952] I.R. 286, p. 257. 

91 Always a breach of contract in Kahn-Freund’s view: op. cit., p. 106. 

92 aS suggestive phrase used ın A Giant’s Strength (Inns of Court Conservative 


.), p- 17. 

93 See Riordan v. Butler [1940] I.R. 847. 

%4 Italics supplied. On s. 8, see Citrine, op. cit., pp. 466—479, and the cases there 
cited, which show that the word ‘‘only'' prevents the section protecting 
completely separate torts (¢.g., defamation or conversion). 

85 Parl. Deb. (4th Ser.), Vol. 162, col. 1678. For original text of s. 8, see The 
Times, March 31, 1906. It is noteworthy (though not judicially cognisable) 
that the legislature did not adopt the qualification of " act done by a person "’ 
recommended by the Royal Commission: viz., ‘‘ not in itself an actionable 
tort.” See Parl. Deb. (4th Ser.), Vol. 162, col. 1697 et seq. 

88 Sir Gilbert Parker, tbid., Vol. 164, col. 899. 
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The section was rejected as a defence in Rookes v. Barnard on 
two main grounds—previous judicial opinion, and ‘first prin- 
ciples ”? (applied in the light of the law in 1906). Much of the 
previous judicial discussion of this section has been directed to 
different questions, e.g., to the suggestion that limb (1) is so 
specific in saying ‘f contracts of employment ” that limb (2) cannot 
protect against a breach of any contract which is not one of employ- 
ment. The balance of authority appears to favour that view.” 
The two earlier Irish authorities contain no reasoned discussion at 
all of the section.** In Huntley v. Thornton * Harman J. thought 
that illegal threats were not covered by either limb (because of the 
word ‘ only ”); and he relied, as did Sachs J., upon Lord Loreburn 
in Conway v. Wade, who said: 


“ Let me see how this alters the pre-existing law. It is clear 
that, if there be threats or violence this section gives no protec- 
tion, for then there is some other ground of action besides the 
ground that ‘it induces some other person to break a con- 
tract,’ and so forth. It the inducement be to break a contract 
without threat or violence, then this is no longer actionable. .. . 
Tf there be no threat or violence, and no breach of contract, and 
yet there is ‘an interference with the trade, business, or 
employment of some other person, or with the right of some 
other person to dispose of his capital or his labour as he wills,’ 
then again there is perhaps a change.” 


This passage has caused judges and textbooks alike to say in general 
terms that section 8 did not protect “ threats ° or “ coercion.” ? 

But that passage must be read in the light of four considera- 
tions: (a) It is obiter. The ratio decidendi of the case concerns the 
definition of ‘* trade dispute.” The issue of the legality of the 
“ threat ” was not raised in any lower court.® (b) It was pronounced 
at a time when the ‘“ leading heresy ” still hung on—t.e., that a 


87 Evershed M.R., Thomson v. Deakin [1952] 1 Ch. 646, Pp- 688-689; Upjohn J., 
tbid., p. 664; Russell J. in Brimelow v. Casson [1924] 1 Ch. 802, 814 (see the 
disagreement on this between Gavan Duffy P. and Murnaghan J. in Shenff v. 
McMullen [1952] I.R. 286, 257, 262-283). The puzzlement of Evershed M.R. 
at the form of the section could be resolved by looking (as he unhappily 
judicially could not) at its legislative history: supra, note 95. 

88 Cooper v. Millea, supra; Riordan v. Butler, supra; in both the section is 
dismissed in a few words. 

99 [1957] 1 W.L.R. at p. 847. 

1 [1909] A.C. 506, p. 511, obiter. Bachs J. adds (p. 884) that Lord Macnaghten 
and Lord Gorell agreed with the Lord Chancellor's speech. This 1s true; but 
each expressed his general concurrence in three lines! Wade had 
obtained the plaintiff's dismissal (as a punishment for not paying his union 
fine) by threatening to call a strike, probably not in breach of contract. The 
complaint on non-payment was æ ‘‘ pretence ° and “ not genuine '’: Lord 
James p. 518. 

2 Bee, e.g., Peterson J. in Hodges v. Webb [1920] 2 Ch., pp. 85, 87 (where it is 
to be noted he does not cite the full section); Citrine, op. oit., pp. 476-477. 
It is accepted, of course, that it does not protect an actual breach of contract. 

3 [1909] A.C., p. 508 (counsel); Lord Collins, p. 619; Lord Shaw, p. 520. 
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threat to do a lawful act might be unlawful.‘ It is not, therefore, at 
all clear what Lord Loreburn meant by “ threat.” He surely did 
not mean “‘ threat to induce a breach.” (c) Later judges, including 
Atkin L.J., have thought that a “threat of violence ” may have 
been what was meant in Conway v. Wade.® If that is even a serious 
possibility, the dictum must lose much of its force. (d) Lord 
Loreburn did not make it clear which torts, in his view, were covered 
by limb (2); but it is clear that he thought something probably was. 
Sachs J. supplements this authority with an argument based on 
“ first principles °°: 
** Unless the policy and object of the Act requires otherwise, any 
construction of a statute that enables a person to defeat or 
impair the obligation of his contract by his own act or otherwise 
profit by his own wrong should if possible be rejected.” ® 


He joins earlier judges 7 in opining that the uncertain state of the 
law in 1906 must be taken into account. These two points his lord- 
ship adds together to produce the answer that the “ policy and 
object of that Act was . . . to make sure that employees be as a 
general rule free to pursue by lawful means the furtherance of trade 


disputes.” 8 

This decision, it is respectfully submitted, is open to challenge. 
As is clear from limb (1) (which protects the tort of inducing a 
breach), the plain purpose of section 8 is to enable persons in a trade 
dispute to “ profit ’? from what would normally be ‘‘ wrongs.” By 
restricting limb (2) to “‘ interferences ” otherwise lawful, his lord- 
ship causes it to become declaratory. Thus, half the section, limb 
(1), effects a big change in the law; but the other half (or more than 
half) turns out to be declaratory.® Such a remarkable conclusion 
would be justified only if there were very strong indications that 
that must have been the somewhat peculiar intention of the 
legislature. 

Other judges have taken a contrary view. Lord Macnaghten 
was clear that the section amended the law by making acts done in 


t Indeed counsel had relied on Quinn v. Leathem, supra, and Giblan's Case 
[1908] 2 K.B., p. 619. And Lord Loreburn 11968] A.C., p. 5%0) saya 
“threats °’ can be "a good ground of action." Bee, too, Lord Atkinson, 

. 516-516; and Citrine, op: att., p. 66, note 99. 

5 Ware £ De Freville v. M.T.A. [1921] 3 K.B., p. 87 (considering Lord James 
[1909] A.C., p. 514). His views were approved by Lord Buckmaster in Sorrell 
v. Smith [1925] A.C., p. 747. Perhaps Street, Torts, p. 852, indicates the 
same view. (But Atkin L.J. was joes by the dictum, since in other 
passages it seems that the threat in Conway v. Wade was only that the men 
would cease work “ which they lawfully might do.’’ So he fell back on saying 
that the dictum was ‘‘ not inconsistent '’ with the rule that a threat to do a 
lawful act 1s not actionable.) 

© p. 884: citing Maxwell on Interpretation, 10th ed., pp. 2086-200, who gives as 
the reason ‘‘ the generel principle of avoiding injustice and agi 

T e.g., Hvershed M.R., Thomson v. Deakin, supra, p. 688. Cf. Lord Blackburn, 
Young £ Co. v. Mayor of Leamington (1888) 8 App.Cas. 517, 526. 

8 p, 884. Italics supplied. 

® Vester and Gardner, Trade Union Law and Practice, p. 135, actually treat the 
two limbs separately in this way. i 
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‘‘inducing a breach of contract, or in doing certain other things 
which would have been actionable before the Trade Disputes Act, 
1906, actionable no longer if done in contemplation or furtherance of 
a trade dispute.” 1° And elsewhere it has been said that the section 
protects ‘‘ three kinds of offences ” in trade disputes.** 

What then were those “‘ certain other things ” actionable before 
1906? It is here that the ‘ uncertain state ’’ of the law in 1906 is 
relevant. It has been judicially noticed that section 8 was enacted 
in order ‘‘ to encroach upon the law as laid down in Quinn v. 
Leathem and the cases which preceded it.” 1? Its aim is to protect 
strikes against ‘‘ the terrifying vista of possible unlawful acts, e.g., 
threats, coercion, molestation, intimidation, conspiracy ”? opened up 
by Quinn v. Leathem.* Although the common law is always the 
same, those who have not given up “ the conviction of Galileo ” 1 
can observe movement in that the liabilities today for intimidation 
by threats appear to be defined more narrowly than was feared to 
be the case in 1906, or in Lord Loreburn’s day in 1909. This 
narrower compass, however, is surely no reason for refusing to allow 
limb (2) to protect that area of liability which remains. Nor is it 
ground for insisting that it has no application at all, so that it 
becomes ‘‘ redundant.” 15 That is no way to remedy the ‘‘ mis- 
chief *? which the Act sets out to avoid. 

One tort, it is suggested, must be protected by limb (2). Since 
limb (1) protects inducing a breach, limb (2) must include within 
its privileged ‘ interference ” any tort which relies for its legal 
existence upon a proposed or intended inducement of a breach of an 
employment contract—e.g., a threat to induce such a breach. Such 
a threat, it was submitted in Section III (b) (ii), is a threat to do 
an act not in itself unlawful because of section 8 limb (1),’’ and is 
not, therefore, tortious intimidation. But in 1906 it was not possible 
accurately to define the forms of ‘‘ intimidation ’’ which amounted 
to wrongful interference. If such a threat is actionable after all, 
and, contrary to our argument, remains tortious here in the face of 
limb (1), then limb (2) must surely protect it. If that is not so, 


10 Vachtr v. London Soo. of Compositors [1918] A.C. 107, p. 119 (itales supplied). 
11 United County Theatres Ltd. v. Durrant, The Times, July 6, 1909, Cozens- 
Haray M.R. (italics supplied). Compare Hedges & Winterbottom, op. ctt., 

. 149. 

12 Lord Atkinson in Vacher's case, supra, at p. 128. 

13 Muir, Trade Unionism and the Trade Union Bill (1927), pp. 151-152 
(Appendix on the law by Jowitt, McNair and Phillips). 

14 Lord Radcliffe, Lister v. Romford Ice, eto., Co. [1957] A.C. 555,-pp. 591-602. 

15 Both Kahn-Freund, System of Industrial Relations, p. 114, and Citrine, op. cit., 
p. 478, use this description. 

16 Gavan ag P. was prepared to believe that it ‘ illogically ” did not: Sherriff v. 
McMullen [1952] I.R., p. 257; but it is hoped that logic would be preferred to 
the Irish authorities. Consider also Lord Alverstone C.J. in Scrutton Lid. v. 
Lewis, The Times, January 16, 1918: inducing breach of contract, committed 
u without threat or violence,” is not actionable. Plainly the L.C.J. cannot 
have meant to include threats to induce a breach. 

17 Evershed M.R. perhaps equates this with ‘‘ not wrongful’’ in Thomson v. 
Deaktn [1952] Ch. p. 687. See supra, p. 579, note 57. 
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the section shields the actual calling of strikes, but exposes to 
liability some threats to strike, and so encourages lightning strikes 
called without any negotiation.’* It is true that section 8 must be 
strictly construed 1° but even the strictest construction does not 
allow a court unduly to constrict the natural application of the 
words.*° That narrowest meaning for limb (2) is surely reached 
before it fails to protect threats to induce a breach of contracts of 
employment.*! <‘ Interference ’? must include torts analogous to, or 
any embryonic forms of, the “ interference with contract ” ** pro- 
tected by limb (1). 

If that is the case, then by the operation of section 1, the con- 
spiracy to induce and to threaten to induce such breaches would 
become “ not actionable.” On the basis of what has been argued 
above, the opposite result for all three defendants would be reached, 
therefore, in Rookes v. Barnard.* It may be added here how 
critical it would be to allow the plaintiff to express a conspiracy “ to 
induce a breach,” or ‘‘ to threaten to induce a breach ” in the form 
of a conspiracy “‘ to break ” or “‘ to threaten to break ” the contract. 
To take the first case, by spiriting away the tort of “inducing a 
breach ” section 8 is completely outflanked, for the section does not 
protect the breach of contract itself. Thus, section 1 would not 
protect the conspiracy (though it would still be arguable that 
section 8, limb (2) did so independently). Indeed, what would be 
left of limb (1) if an “inducement of a breach’? was always 
actionable as a “conspiracy to break”? By inventing a new 
semantic form for the tort, the courts could destroy the section. The 
same arguments, at one remove, apply to limb (2) and to theghreat 
to induce a breach. 

Tt has been argued above that a “ threat to break ” (as opposed 
to “ induce a breach of ’’) a contract is not tortious against an injured 
third party. But even if that is incorrect (and Barnard and Fistal 
had, contrary to the argument in Section III, committed tortious 
acts in threatening to break their several contracts, as Sachs J. held) 
section 8 is still wide enough to apply. It had long been established 
before 1906 that threats to strike involved “ interferences ” with 
business or employment, which might not be actionable. 


18 The judges usually lean against such a conclusion if they can: White v. Riley 
1921] I Ch., p. 28; Hodges v. Webb [1920] 2 Ch., p. 88. 

19 Larkin v. Long [1918] A.C. 814, pp. 832-883, Lord Parker. 

20 6.g., “person ' in s. 8 cannot be restricted to “party to the dispute ”: 
Conway v. Wade [1908] 2 K.B., p. 849 (0.A.). 

21 It may be noted that we are still within range of those dicta which suggest 
that only breaches of contracts of employment are covered by the section, since 
the ‘‘ interference '' relates to threats to induce breach of, and damage caused 
to, just such contracts. 

23 Note that the tort of ‘inducing a breach '’ of contract is sometimes referred to 
as ‘‘interference with contract’: see Roxburgh J. in B.M.T. v. Salvadori 
[1049] Ch. 556. 

48 [1961] 2 All E.R. 825. Also limb (2) might be thought to protect such a 
ppg independently of s. 1. 

24 Allen v. Flood [1808] A.C. 1, p- 180, Lord James. 
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“ Interference *? which would be actionable as intimidation is what 
limb (2) covers. Indeed, in Ireland, Murnaghan J. was ready to con- 
template limb (2) covering acts causing actual breaches of many 
types of contract, since “‘ interference with the business of a person 
must I think, result in many contracts being broken.” ** One need 
not go so far in order to protect threats to strike in breach of con- 
tract. If the English authorities are correct in suggesting that the 
whole section relates only to breaches of contracts of employment,”* 
then where the “‘ interference ” is effected by a threat to disturb the 
defendant’s contract of employment, causing damage to the plain- 
tiff’s contract of employment, the protection of ‘‘ interference ” in 
limb (2) may be said doubly to apply.?" If this is not so, a bizarre 
situation ensues. Two workers negotiating with their employer had 
better be careful to threaten only each to induce the other to strike, 
and not each to threaten to quit himself. Indeed, even if, as some 
assert, the words in limb (2) were inserted only ew abundanti 
cautela,?* the caution of the legislature must be respected. It would 
be a strong move to reduce to a redundant nullity half of the ‘‘ most 
important section ’’ in the “‘ main charter of Trade Unionism.” The 
court’s ‘‘ only duty is to expound the language of the Act in 
accordance with the settled rules of construction. It is... as 
unwise ag it is unprofitable to cavil at the policy of an Act of 
Parliament, or to pass a covert censure on the Legislature.’ *° 


VIL. Tue POLICY or THE ACT AND THE COURTS 


Unhappily, the courts will not be able to consider all those aids 
which would make the policy of section 8 incontrovertibly clear. 
Limb (2) is, as we have seen, not a mere accretion; it was there 
before limb (1) and Sir Charles Dilke added the latter by amend- 
ment.°° The whole section was intended to cover all forms of 
intimidation by interference with contract,*? and although it 
attracted less attention than section 4,°* it bore its share of the 


25 Sheriff v. McMullen [1952] I.R., p. 262; Gavan Duffy P. disagreed; see, too, 
Lord Fleming, the Crofter's Case, 1940 8.0. 141, p. 163; and Thomson v. 
Deakin [1952] Ch. pp. 670, 688. 

28 See supra, p. 585, note 97. 

27 The section would still protect even if the damage suffered involved dismissal 
of the plaintiff in breach of his contract of employment: White v. Riley [1021] 
1 Ch. at p. 17, per Lord Sterndale M.R., Younger L.J. agreeing, p. 88. 

28 Citrine, op. cit., 478. 

2? Lord Macnaghten, Vacher's Case [1918] A.C., p. 119. 

30 Supra, p. 684, note 95. A consultant to the unions from 1801, he consistently 
urged toughness upon weakening Labour members: R. Jenkins, Sir Charles 
Dilke, pp. 894-995; Gwynn & Tuckwell, Dilke, Vol. IL, pp. 866-867. 

31 See Parl.Deb. (4th Ser.), Vol. 162, cols. 1678-1704; Vol. 164, col. 145 et seq. 
Vol. 166, col. 686 et seq.; Vol. 167, col. 298 et seg. Much of the discussion is 
about intimidation of workers by trade unionists (6.g., coercing them to strike). 

32 Granting trade unions immunity from tort. (It should be added that this 
whole statute points the need for relaxation of the rule forbidding courts to 

look at legislative history. Cf. Kilgour (1952) 80 Can.B.R. 769, 1087.) 
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attacks on the Bill by opponents who included Dicey ** and Lord 
Lindley.** Dicey probably agreed with an interpretation of section 
8, similar to that urged in this article.** It is true that the Royal 
Commission of 1908-06 had not in its Report gone so far as did 
section 8.°* But the Bill in many respects enlarged upon that 
Report’s proposals; and it was clear that the sponsors of the section 
intended its words to guard against all possible judicial inter- 
ventions, of which in the preceding thirty years they felt that they 
had had enough.*’ In those different days, election posters of 1906 
had, after all, depicted a judge handing a scourge to an employer 
with which to beat a workman.** 

Since the first decade of the century, English law has developed 
a policy of abstention in industria] matters. An era of ‘‘ collective 
laissez-faire ” set in,®® and with it, many thought, a new sociological 
attitude to labour law on the part of judges.*° New limitations on 
the right to organise strikes might now lead to less negotiation and 
bargaining, and to more “ lightning,” and apparently motiveless, 
strikes. For what strike leader is going to negotiate if his 
“ threats °? may be illegal when his actual inducement of others to 
strike is in law protected? 

The relations between the common law and trade unions have 
never been happy. The latter are in law fundamentally still legal- 
ised ‘‘ instruments of revolt.” “t Professor Laski believed that it was 
** clear that in the history of trade union legislation, principles of 
the Common Law, previously unknown, were invoked to narrow 
their purposes in a way which defeated the clear intention of those 

e 
33 The Times, 1908; carries his six letters and two speeches protesting against 
the ‘ privile * of the Bill between October 29 and December 10. (On 

October 81, Aho asked them [Women’s Luberal Unionists] to think what it 

would mean if the terms on which women—domestic servants for nstance— 

laboured were really regulated by the caprice or even the serious doctrine of a 

trade union.’’) 

34 While still a Law Lord, he actually wrote an article in The Times, September 

6, 1906, attacking the Bill. But the parliamentary opposition did not, when 


the test came, oppose the passing of the Bull. 

85 See his article, Menon al Review, October 1906, p. 200, where he said that s. 8 

was “' so vague that it certainly may give immunity from an action fo; wrongs 

even more serious than inducing the breach of contract '’: p. 212n. 

Bee Parl.Deb. (4th Ser.), Vol. 162, col. 1698; Geldart, ‘op. oit., p. 25. The 

section met some stiff opponents (6.g., '* an absolute disgrace to the Statute 

Book,” Lord Balfour, Parl.Deb. ath hey Vol. 166, col. 728; and Sir Fred. 

Banbi , to1d.; Vol. 164, col. 147-149. 

87 Oampbell-Bannerman certainly feared the courts’ intervention: McDonald, The 
State and the Trade Unions, p. 60; Parl.Deb. (4th Ser.), Vol. 155, col. 52-58, 
See, too, Keir Hardie’s reply to Lord Lindley in The Times, September 7, 1906, 
alleging 2 ` ‘ compound of bad law, of bad Dii. of bias and rejudice, and of 
politica partisanship "5 it was ‘ doubly imperative ” to see that '* no possible 
loophole ’ was left. 

88 pi ate British History in the Nineteenth Century and After, p. 488. 

39 Kahn-Freund, Law and Opinion in England in 20th Century, p. 224 et seq.; 
see, too, supra, p. 572, note 6. 

40 For a transatlantic comment, see Cardozo, Nature of the Judicial Process, 
pe. 96-97. English judges can be said to have been ahead of their American 

rethren in seeing tho unions’ need for, 6.g., the ‘‘ closed shop.” 

41 Robson (1980) 1 Political Quarterly 86, 102. 
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statutes.” 4? No commentator on labour law can avoid views (spoken 
or unspoken) about policy; but it had recently been thought that 
the ‘‘ use of the common law to repress strikes is a closed chapter 


and it is almost inconceivable that any court would now reopen 
it.” 43 


VII. CONCLUSIONS 


The argument of this article may be summarised as follows : 

(a) The existence of the tort of a “threat to break a contract ” 
(actionable by an injured third party) is open to serious ques- 
tion, in view especially of its effect upon privity of contract. (A 
threat to induce a breach may perhaps be a tort so actionable.) 

(b) A conspiracy by several contractors to procure breaches of their 
apparate contracts is a conspiracy to commit the tort of 

“ mutually inducing breaches ” of (and not “ to break ”) con- 
tracts. So too where threats are made, the conspiracy is one to — 
threaten to procure simultaneous breaches. 

(c) Where the acts are done in furtherance of a trade dispute, 
inducing a breach of a contract of employment is protected by 
section 8, limb (1), Trade Disputes Act, 1906. A threat so to 
induce is not, therefore, tortious intimidation because the act 
threatened is not unlawful. Alternatively, a threat to induce 
such a breach (and, if (a) above is incorrect, a “‘ threat to 
break ”) is protected by section 8, limb (2), Trade Disputes 
Act, 1906. 

(d) A conspiracy to commit any of the acts described in (c) is, 
thtrefore, protected by section 1, Trade Disputes Act, 1906. 


K. W. WEDDERBURN.* 


42 Note to the Report of Commsttea on Minister's Powers, 1932 (Cmd. 4060), 
p. 13, cating Taff Vale [1901] A.C. 426 and Quinn v. Leathem [1901] A.C. 

43 Glanville Williams, Criminal Law: The General Part, § 167. 

* Fellow of Clare College and Lecturer in Law in the University of Cambridge 


CARELESSNESS, INDIFFERENCE AND 
RECKLESSNESS * 


Tue law commonly distinguishes ‘* negligence *? as the name of an 
independent tort from “ negligence ” as referring to the manner in 
which a man may behave. Although the existence of such an inde- 
pendent tort is possibly due to the seductiveness of the Objective 
Theory of negligence considered below and although it gives rise to 
the logical absurdity that a man who deliberately causes harm may 
be guilty of negligence,? technical definitions may perhaps plead 
exemption from the rules of ordinary use. When, however, juris- 
prudents suggest analyses of “‘ negligence ’? (and of “‘ carelessness *” 
and “‘ recklessness ’’) outside this independent tort, they are open to 
objection from considerations of logic and use. 


(a) CARELESSNESS AND INDIFFERENCE 


Salmond ? subsumed negligence, that is culpable carelessness, under 
mens rea because he defined the careless man as ‘* he who does not 
care,’? while Pollock + argued that carelessness is a “f type of con- 
duct,” e.g., “‘ a failure to take precautions against harm.” More 
recently, Glanville Williams ° has tried to reconcile these views by 
suggesting that there are two senses of “‘ negligence.” The con- 
ceptual facts, however, are otherwise. : 

A * careless °? man is one who does not take care; a man who 
does not care is called ‘‘ indifferent.” Indifference is an attitude 
which one may take or show to something; but a failure to take 
care includes a failure to pay attention to certain risks and insur- 
ances against them to which we ought to attend. Often the failure 
of attention of ‘‘ carelessness °” may be due to, and is evidence of, 
the not caring of “‘ indifference ”?; but the two are not equivalent. 

An attitude may, perhaps, be described as a ‘‘ state of mind ” 
and, thus, as a form of mens rea. A man who is indifferent need 
not be doing or failing to do anything, mental or physical. The 
kind of explanation that indifference provides for an agent’s action 
or lack of action is in terms of a temporary mood or of his general 
character. An attitude, such as indifference, can be “ felt,” but it 
cannot be “ used ” or *‘ exercised.” To attribute carelessness, on 
the other hand, is not to impute an attitude or state of mind. A 


1 I am indebted to my legal colleagues at Hull and to Prof. H. L. A. Hart of 
Oxford for criticiams of an earlier draft. 

2 Charlesworth, Negligence, 1056, pp. 8-9. 

3 Torts, 12th ed., §§ 119 et seq. 

4 Torts, 14th ed., Chap. 11. 

5 Salmond on Jurisprudence, 11th ed., §§ 142 et seg.; cf. Dias and Hughes, 
Junsprudence, lst ed., p. 218. 
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man who is careless or negligent is failing to do something; “ care,” 
in this sense, is something which may be used or exercised. Negli- 
gent, unlike indifferent, is not something we can be said to “ feel.” 
The kind of explanation that lack of care provides for an action or 
lack of action is in terms of a previous omission, not in terms of a 
state of mind. 

Since negligence is a form of carelessness, Salmond is quite 
mistaken in supposing it to be a state of mind such as indifference, 
and Williams is mistaken in suggesting that ‘‘ indifference ” is one 
sense of “ negligence.” Remarks made by Salmond, Williams and 
judges quoted in the literature show that a cause of this confusion 
of “‘ indifference ” and ‘‘ lack of care ” is one, rather old-fashioned, 
use of ‘f careless ’? in which it does mean ‘‘ indifferent ’’ and not, as 
normally, ‘‘ failing to take care.” This use is exemplified in such 
phrases as “‘ careless of the world’s opinion,” “ careless (as to) 
whether the consequences occur or not.” 

** Carelessness ° cannot, however, be restricted—as Pollock 
suggests and Williams allows—to a ‘“‘ failure to take precautions 
against harm *’; it must include also a failure to attend to the likely 
risks involved in an action and to the appropriate precautions 
against them. Failure to take precautions, as when one leaves 
unlabelled bottles of poison around or drives a car at night without 
lights, may indicate lack of care, but it may equally indicate 
deliberate intent. Nor is an action entitled to be called ‘‘ careful ” 
if the precautions are taken automatically, or from habit, or with- 
out thinking. On the other hand, attention to the likely risks does 
not seém sufficient by itself to indicate care, if there is, through 
laziness or deliberately, no attempt to take the obvious precautions. 
Nor yet do we blame as “ careless ” an action, however unthinking, 
in which no precaution has been omitted. 

“ Carelessness,’? and consequently ‘‘ negligence,” refer, there- 
fore, neither to a ‘* state of mind ” such as indifference nor to a 
“ type of conduct ”? such as failure to take precautions against 
harm. Salmond and Pollock plumped for one or other of these 
mistaken alternatives; Williams wrongly allows both. ‘* Careless- 
ness ” is failure to give attention to, and take precautions against, 
the risks inherent in the successful prosecution of some activity. 

An oft-quoted article by H. W. Edgerton,’ supporting Pollock 
by an Objective Theory of negligence as ‘‘ conduct likely to cause 
harm,” shows clearly that a common reason for omitting the notion 
of ‘ inattention ”? from that of “ carelessness ’? is the mistaken 
belief that to admit it leads back to the subjectivism of Salmond. 
Thus Edgerton and many of the sources he quotes lump together 
‘ inattention,” ‘‘ indifference,” and even “flack of anxious 
thought,” as synonymous versions of a state of mind theory of 
negligence. But while lack of anxiety (“‘ free from care ’’) and 


$3 


6 "' Negligence, Inadvertence, and Indifference ’’ (1926) 89 Harv.L.R. 849 et seq. 
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indifference (‘f not caring ’?) may be described as states of mind, 
attention and inattention (‘‘ taking and not taking care ’’) may not. 
To pay attention to something is to look at it, listen to it, think 
about it, etc.; and these are activities, not states of mind or 
attitudes. 


(b) RECKLESSNESS 


Recklessness is a form of indifference; but whereas indifference is an 
attitude which may be shown towards anything, recklessness is 
indifference to the realised possible risks and consequences of one’s 
actions. One can be indifferent to but not reckless about the world’s 
opinion or the suffering of animals, whereas recklessness is a frame 
of mind in which we behave or are likely to behave. A man in such 
a frame of mind, one who feels like ‘ damning the consequences,”’ 
will doubtless be negligent or careless in his actions, but recklessness 
is the cause of his negligence and not a form of it. We can “ feel ” 
reckless but not negligent; we can be in a reckless but not in a 
negligent ‘f mood ”?; we can act in a “ spirit ’? of recklessness but 
not of negligence. Sometimes we are “‘ perfectly ° or ‘‘ abso- 
lutely ” reckless, but ‘‘ downright ” careless. 

Recklessness, therefore, is correctly subsumed under mens rea, 
but incorrectly said to be a form of negligence. The reason for this 
latter mistake 7 is the same as for the mistake previously discussed 
of calling indifference, or not caring, a form of negligence. Thus in 
the standard cases quoted ë for the reckless utterance of statements, 
the judgments generally fail to distinguish between an interpreta- 
tion of “ reckless ° as not caring whether what is said be*true or 
false and not taking care to discover whether it is true or false; a 
failure which is concealed by the ambiguity of “ careless ” in the 
much-used phrase ‘‘ careless whether it be true or false.” But 
although a man who does not care whether a statement is true or 
false will not, in general, take care to find out whether it is true or 
false—so that carelessness is a good pointer to indifference—these 
are, as Caldecote C.J. insisted,® different accusations. I think that 
Donovan J.!° was in error in saying that ‘‘ The ordinary meaning of 
the word ‘ reckless ’ in the English language is ‘ careless,’ € heed- 
less,’ * inattentive to duty.’ ” 

A further confusion about “ recklessness’ is exhibited by 


7 Wiliams consistently makes this mistake in Salmond on Jurisprudence and 
sometimes, mconsistently with his main thesis, in Criminal Law, 1958, e.g.. 
§ 20 ‘that kind of negligence where there is foresight of consequences." 

8 e.g., Derry v. Peek deso) 14 App.Cas. 887; Bates [1952] 2 All E.R. 842; 
Mackwnnon [1968] 8 All E.R. 657; of. Andrews [1987] A.O. 576. 

9 Williams Brothers Direct Supply Stores Ltd. v. Cloote (1944) 60 T.L.R. 270. 

10 Bates [1952] 2 All E.R. 842. Paull J., in a recent explicit dissent (R. v. 
Grunwald and Ors. [1960] 8 All E.R. 880) from the judgment of Donovan J.. 
held that ‘‘ carelessness may not in itself be sufficient to constitute recklessness, 
although, of course, it is one of the factors which have to be taken into 
account.’’ He followed the O.H.D. definition of ‘‘ recklessness’ as ‘* charac- 
terised . . . by heedless rashness." 
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Williams 14 when he argues that the root idea in it is that of “ fore- 
seeing the probability of the consequences.” This view compels 
him, in the first place, wrongly to dismiss as irrelevant the remarks 
which judges sometimes make in cases of alleged recklessness that 
the defendant ‘‘ did not care whether he caused damage or not.’’ 
Secondly, it compels him to bring in an appeal to extenuating cir- 
cumstances such as “ social utility ” to account for the fact that we 
do not, for example, consider as reckless a surgeon who operates 
though he foresees the probability of death, or railway officers who 
allow trains to run at 80 m.p.h. But the reason why the surgeon 
and the railway officers are not behaving recklessly is not that they 
are performing acts of ‘‘ social utility,” but that they are innocent 
of the charge that they do not in the least care whether regrettable 
results, whose possibility they foresee, may ensue from their actions. 
The reason why we often assume that someone is reckless when he 
does an action the probable evil results of which he foresees but 
does not aim at may be that there are, in general, only two obvious 
explanations for such an action. Hither he does not care whether 
the results follow or not—in which case he is ‘“* reckless ’’—or, 
although he does care and is, therefore, not reckless, he has to run 
this risk as the lesser of two evils. Unless the latter explanation is 
plausible, as it is with the surgeon and the railway officers, we 
assume the former. Similarly, we normally describe as ‘‘ reckless ”’ 
those actions which are typical of reckless persons; but such an 
action in any given case is not reckless if not done in a reckless 
frame of mind, just as a given action, though of the typically 
jealous kind, need not be an act of jealousy. Though doing an action 
whose probable evil consequences are foreseen may be due to reck- 
lessness, it is not itself to behave recklessly. To behave recklessly is 
to act not caring whether these consequences ensue or not. 


Aran R. Warre.* 


11 Criminal Law, § 19; cf. Dias and Hughes, p. 210. 
* Professor-elect of Philosophy ın the University of Hull. 


TRADE DISPUTES ACT—STRICT 
INTERPRETATION IN IRELAND 


Some recent Irish decisions suggest that the Trade Disputes Act, 
1906,? may have left the common law in the industrial field just 
sufficient rope by which to hang itself finally.” 


Two CASES 


In Smith v. Beirne ? it was held + that a barman employed by a 
members’ club is employed in semi-domestic service and not in 
trade or industry, and that therefore he is neither (1) a ‘* work- 
man ” nor (2) a “‘ person ” within section 5° of the Act, and a 
dispute concerning his non-employment is not a trade dispute. 

Given the canons of interpretation, part (1) of the decision is 
unassailable. However, to qualify ‘‘ person ” in the definition by 
limiting trade disputes to disputes connected with the conditions of 
employment, etc., of persons employed in trade or industry is to 
give to “ person ” a meaning identical to that given to ‘f workmen ”’ 
by the same section. This is contrary to a prima facie rule of inter- 
pretation,® and is supported on two grounds only—First, the word 
“ workman ” was not used in place of “‘ person ” because it would 
have been natural to interpret it, in accordance with ordinary usage, 
as referring only to persons employed in manual labours This 
explanation can hardly be sustained in view of the express exten- 
sion of “ workman ” by the same section to mean “ all persons 
employed in trade or industry.” Secondly, having regard to the 
nature of the Act, the alternative interpretation would give rise to 


16 Edw. 7, c. 47. : 

2 Té is difficult to describe more elegantly the process begun by the application of 
the crime of conspiracy to the activities of combinations and almost completed 
by the Taff Vale case and the 1906 Act which ıt produced. . 

(1955) 89 I.L.T.R. 24. A decision commended by Delany, ‘‘ Immumty in Tort 
and the Trade Disputes Act—a New Limitation '' (1955) 18 M.L.R. 388. 
Kingsmill Moore J., O'Daly J. to the contrary. The report is not clear as to 
whether Maguire C.J. (with whom Lavery J. concurred) decided against the 
defendants on this ground. In Branigan’s case (below) Dixon J. did not treat 
the Supreme Court decision as binding on the pot. 

5 “In this Act... the expresston ‘trade dispute’ means any dispute between 
employers and workmen, or between workmen and workmen, which 1s con- 
nected with the employment or non-employment or the terms of employment, 
or with the conditions of labour of any person, and the expression aE , 
means all persons employed in trade or industry, whether or not in the 
employment of the employer wth whom a trade dispute arises... . ” 

a ere in the same statute and ın relation to the same subject-matter different 
words are used, prima facie the alteration has been made intentionally." 
Halsbury, Laws of E land, 2nd ed., Vol. 81, p. 482. 

Smith v. Berne, per Kingsmill Moore J. at 35. The learned judge may have 
been explaining the use of the word ın the definition originally introduced into 
the Bill, for which see below. 


A 


a 
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absurdity, in that to give “‘ person ” a wider meaning would permit 
workmen to create a trade dispute on behalf of domestic workers.® 
This may be contrasted with other strange results which have been 
held not sufficient to justify disregard of the words of a statute.” 
And there is evidence that the common law sense of the absurd is 
here unduly sensitive, as it has been generally in this field in the 
past.?° 

If the interpretation being criticised is correct, a workman’s 
union and its members act at their peril in a dispute connected with 
the employment of any member who may eventually be held to be 
technically not in trade or industry. The contrast between ‘‘ work- 
man ” and “ person ” in the section, if given effect to, produces a 
result which is not anomalous as a compromise between this 
extreme 1 and conferring on domestic workers full rights to organise 
without the intervention of a workman party.” 

However, strict interpretation of the Act was carried further in 
British and Irish Steampacket Co. Ltd. v. Branigan and Others.** 
The Marine Port and General Workers Union was opposing the 
employment by the Carlingford Lough Commissioners of a man to 
whose qualifications his fellow employees, members of the union, 
objected. The defendant union officials, because the plaintiff’s ship 
had become “‘ black ” by entering Carlingford Lough, induced the 
crew to break their contracts of service. It was held that there were 
only two disputes in existence, neither of which was a trade dispute. 
The original dispute, between the Commissioners and their 
employees, was not a trade dispute because Dixon J. deduced from 
a consideration of the activities of the Commissioners that none of 
their employees were “‘ workmen.” 


8 Smith v. Beirne, per Maguire C.J. and per Kingsmill Moore J. at pp. 33 and 35. 
9 e.g., Magor and St. Mellons R.D.C. v. Newport Corp. [1951] 2 All E.R. 839. 

10 Parl. Deb. (4th series), Vol. 167, col. 806, quoted in full below. 

The argument is that domestic or semi-domestic service is essentially 
personal, and not adapted to regulations designed to secure uniformity of 
conditions, such as trade unions aim at enforcing (per Kingsmill Moore J.). 
But trade unions basically attempt to secure minimum not uniform conditions; 
there would appear to be no greater difficulty in regulating the conditions of 
dome&tic, or certainly semi-domestic, servants than is met, for example, by 
the Musicians’ Union or the National Union of Commercial Travellers. And is 
the service of a private secretary employed ın domestic service, an example 
given by Kingsmill Moore J., more personal than that of a private secretary 

` employed in industry? 

11 Producing this sort of result: ‘' At that stage of the matter, I feel that there 
was no doubt... in the mind of any member of the executive committee that 
a trade dispute existed and that the prow cuya cover of the Trade Disputes Act 
would extend to cover any breach of contract '': Branigan’s case (below), per 
Diron J. at p. 181. 

12 For workmen are likely to act in relation to ‘‘ persons"’ only if they are 
employed in work closely related to trade or industry—as in Smith v. Beirne; 
many of the examples relied on in the case, amongst others of workmen 
espousing the cause of a domestic chaplain, are of doubtful significance. And 
on any interpretation a union which is merely intermeddling is not protected: 
Smith v. Beirne, per O'Daly J. at p. 88; Beetham v. Trinidad Cement Ltd. 
[1960] 2 W.L.R. 79. 

18 [1958] I.R. 128; Delany (1956) 19 M.L.R. 810. 
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Clearly an employer is pro tanto in trade or industry if any of 
his employees carries on trading or industrial activities for him. 
But to determine the status of an employee by focusing attention on 
the activities of his employer may be misleading because it leads 
easily (as in this case) to the false conclusion that it is the 
predominant nature of the activities of the employer which is to be 
considered, so that those activities which are of a minor character 
in relation to his activities as a whole may be ignored. On the 
contrary, in determining the status, as workmen or not, of any of 
his employees mainly engaged in them these minor activities are the 
only activities of the employer which are material; it is only minor 
activities of the particular employee which may be discounted.™ 


THE WORKMAN Party 


More important, Dixon J. held * as to the dispute between the 
Union and the Commissioners that a union whose membership does 
not consist wholly of workmen ** cannot provide the necessary 
workman party to a trade dispute. The arguments are: 

1. The Act in places refers to “ trade unions,” but a dispute 
between an employer and a trade union is not expressly included in 
the list of possible trade disputes. Therefore, it is argued, the Act 
does not intend such a dispute to be classed as a trade dispute 
indirectly by being considered to be between the employer and the 
workman members of the union. 

This argument would be convincing if the Act contrasted the 
terms ‘‘ workmen ” and “ trade union,” but it does not do so." A 
less strained interpretation is that the former and wider termeis used 


14 The major activity of the Commissioners in making and keeping the navigation 
of the Tough easier and safer was held not to be trade or industry; but see Re 
Incorporated Council of Law Reporting for England and Wales (1888) 22 
Q.B.D. 279; National Assocation of Local Government Officers vw. Bolton 
Corporation [1948] A.C. 166, 184, 185, per Lord Wright, and Bird v. O'Neill 
[1960] A.C. 907. It appears unlikely in this particular case that any employee 
was mainly employed in the minor trading activity disregarded. . 

Smsth v. Beirne, relied on by the learned judge, is not against the con- 
clusion put forward in the text: transactions between the club members were 
held to be not so much sales as a method of cross-accounting (per Kingsmill 
Moore J. at 34) so that the activities of the employers were not at dll in the 
sphere of trade although the physical labours of their employees were identical 
to those of barmen employed ın trade. Sales to non-members were disregarded 
for reasons other than that they were a minor activity of the club. 

15 Following his decision in Quigley v. Beirne ¢ Ors. [1955] I.R. 62 and in 
Smith v. Beirne. In the latter case O'Daly J. in the Supreme Court expressed 
a contrary conclusion at p. 88. And see note 22, below. 

18 It is not certain from the judgment of Dixon J. that the proposition is limited 
in this way, but Delany states and approves it in this form ( (1955) 18 M.L.R. at 

. 341). 

17 The references to a trade union in s 4 (1) and (2) are for the urpose of 
providing that a union is not to be treated as a distinct entity in the field of 
tort. e section also refers to ‘‘ An action . . . against any members or 
officials thereof on behalf of themselves and all other members of the trade 
union."’ Trade unions rather than workmen are referred to in s. 2 very 
possibly because it is unnecessary and undesirable to permit an individual 
workman to appoint a representative to picket for him. e Act also provides 
that ‘‘the expression ‘tiade union’ has the same meaning as in the Trade 
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in the definition so as to include all workmen, whether or not acting 
through a union. 

2. The Act requires the dispute to arise between employers and 
workmen in their capacity of individual workmen, so that it is not 
sufficient that the latter are concerned in the dispute only as union 
members or as belonging to a particular class of workers. As to 
this: 

(a) The actual definition is clearly divided into two parts—the 
necessary parties to and the necessary subject-matter of a trade 
dispute. The necessary subject-matter is stated to be only that the 
dispute is connected with the conditions of employment, etc., of 
any person. A requirement that the workmen parties are concerned 
in the dispute as individual workmen appears to amount to requiring 
a connection between the dispute and the conditions of employment, 
etc., of a party to the dispute, which is totally inconsistent with this 
format.?® And the purposes of the definition of ‘‘ workmen ” are 
clear on its face; it neither requires nor supports this very subtle 
distinction, largely based on it by the learned judge.”® 

(b) It is particularly difficult to see that an employee can be 
involved in a dispute with an employer who is not his employer (a 
class of dispute expressly included in the definition of trade dispute) 
other than as a class of worker or as a trade union member.”° 

The argument may be that there must be some special likelihood 
of the employer of the workman party following the example of the 
employer involved in the dispute,” so that it particularly concerns 


Unions Acts, 1871 and 1876” (e. 5 (2)). And the furthest the pomt has been 
put on the 1871 Act is that a umon is ‘an entity . . . which by statute has in 
certain respects an existence apart from its members °: Bonsor v. Musicians’ 
Union [1956] A.C. 104, 181, per Lord Porter. A distinction between a trade 
union and its members 1s particularly unreal in this present context—the 
expulsion of a member 1s & matter particularly affecting s union as a whole; a 
trade dispute is a matter which particularly affects individual members, who 
may be required to strike in furtherance of 1t. 

‘And the list of necessary parties to a trade dispute in s. 6 is clearly taken 
from, the definition of trade union in the 1871 and 1876 Acts. 

18 Nevertheless ıt appears that Dixon J. held this: that the definition means only 
that although workmen must be involved in the dispute, the dispute may (also) 
concern & person who is not a workman. ‘‘ Also” although not ın the judg- 
ment seems to be implied; see Delany (1955) 18 M.L.R. at p. 340. But the report 
18 far from clear; the extract of the judgment quoted immediately below suggests 
that a more subtle point is being made. 

19 ‘The distinction was suggested by the definition itself which required the 
workmen to be ‘ employed in trade or industry,’ that 18 actual employment was 
contemplated rather than status as belonging to a particular class of workers or 
as belonging to a trade union. The idea that a trade dispute was contemplated 
as something arising between employers and employees . . . was borne out by 
the remainder of the definition, viz., ‘ whether or not in the employment of the 
employer with whom » trade dispute arises.’ Here again, the concern seems to 
be with actual employment '’: report of the judgment of Dixon J. at 81. 

20 It is assumei in Dallimore v. tiliams, 29 T.L.R. 67, to follow from the 
extension of the definition to cover this class of dispute that a union may 

rovide the workman party. 

21 As in Dunne Lid. v. Fatspatrick & Ore. [1958] I.R. 29, where a resolution 
signed by workers in shops similar to and in the same a as the plaintiffs’ 
was forwarded by the union to the pe employees. The resolution com- 
plained that the working of other the recognised hours by the plaintiffs’ 
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the workman party as an individual. But if the point 2 (a) is 
correct this must fall short of requiring a connection between the 
dispute and the conditions of employment, etc., of the workman 
party. This is altogether too fine and too vague a requirement to 
be imported into a statute which does not expressly impose it.?* 

Of course there is no trade dispute if union officials are acting on 
behalf of non-workmen members only. The facts as set out by 
Dixon J.** show clearly that that was not the position in Branigan’s 
case. And in deciding whether or not union officials are acting for 
the general body of workmen members due regard must be had to 
the wider purposes and principles of combination. 


PARLIAMENTARY HISTORY 


The Bill as originally introduced did not define a trade dispute. In 
response to demands for some limitation to prevent the Act apply- 
ing to arrangements between traders or to the case of an employer 
seeking to influence the political activities of his workers,” the 
Attorney-General introduced the original definition **— in this Act 
. . . the expression ‘ trade dispute ’ means any dispute which is 
connected with the employment or with the conditions of labour of 
any person.” 

The requirement of particular parties to the dispute clearly does 
not represent a fundamental change of attitude as to the scope of 
the Act. The amendment was made by the House of Lords,” oddly 


employees was detrimental to the interests of the workmen signatones, and 
called on the union to take the steps necessary to protect their interests. 
Budd J. held that a trade dispute existed. But there can be little doub? that in 
Branigan’s case there were some members of the union whose position was 
similarly closely related to that of the Commissioners’ employees—having 
regard to the fact that the dispute concerned the employment of & person rather 
than terms or conditions of employment. It cannot be relevant that in Dunne's 
case the workmen personally intervened in the dispute, as opposed to leaving it 
to their representatives to act in pursuance of general authority. 

22 As to the authorities cited: dicta of Lord Parker in Larkin v. Long, [1915] 
A.C. 814, 883, and of Murnaghan J. in Sheriff v. McMullen & Ors. [1952] 
I.R. 286, 262, to the effect that not every dispute with a trade union is a trade 
dispute, appear to be making other points—the latter that such a dispute may 
not be connected with the employment, etc., of any person, the former that a 
dispute between employers is not protected. It is impossible to accept the 
argument of Dixon J. that Dallimore v. Willtams is not an authority for the 
proposition that there can be a trade dispute solely between an employer and a 
trade union. R. v. National Arbitration Tribunal, ew p. Keable Press Ltd. 
[1948] 2 All E.R. 688, is concerned with the definition of trade dispute in the 
Conditions of Employment and National Arbitration Order, 1940, which is 
restricted to disputes between employers and their own employees. The refer- 
ence to Fowler v. Ksbble [1922] 1 Ch.D. 140, 487, is similarly most uncon- 
vincing. As to the later authorities see the decisions of the Judicial Committee 
of the Privy Council in Beetham v. Trinidad Cement Ltd. [1960] 1 All B.R. 
274, 279 and Bird v. O'Neill [1960] A.C. 907, 924. 

28 At p. 182. 

24 Parl.Deb. (4th series), Vol. 162, in particular cols. 189, 142, 155. 

25 Vol. 164, col. 282. 

26 Vol. 167, cols. 812, 818—after the word ‘‘dispute'’ to insert the words 
“‘ between employers and workmen, and servants or persons employed in any 
trade or industry whether in such employers’ employment or not." 
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enough to prevent any application of the Act to Irish landlord and 
tenant disputes,” and was accepted by the Commons apparently 
solely to meet fears on this point.*® 

Delany quotes ° the Attorney-General’s statement, apropos the 
original definition, that ‘‘ person ” should be wide enough to cover 
every person employed “in any trade, business or industry ” as 
indicating an intended limit to the scope of the Act. But there is no 
indication in the speech that this was intended to be an exhaustive 
list; at this stage it was solely the requirement of a connection with 
employment, etc., in the definition which was to limit the Act, and 
the possibility of a wider interpretation of ‘‘ person ”’ was particu- 
larly obvious as the definition then stood. The point is put beyond 
doubt by the Lord Chancellor, referring to the definition as intro- 
duced *°:; “ the difficulty is, that if you do not use the word ‘ per- 
son’ where can you draw the line? I do not see why domestic 
servants should not be allowed to strike under the law as anyone 
else. I do not think they are likely to do it or that we need stand 
in any apprehension of it . . . our view is not that this Bill should be 
restricted to workmen in cotton mills, for example, or in collieries. 
We think that if a strike is legitimate with one set of people a strike 
is legitimate with others, provided it complies with the law.” And 
it is attributing extraordinary incompetence to the draftsman to 
suggest that on the rephrasing of the Lords’ amendment referred to 
above, which took place before it was put before the Commons, 
‘ person ° was retained without qualification otherwise than 
deliberately.** 

The net object of this part of the Act was obviously to suppress 
the décisions in Lumley v. Gye *? and Quinn v. Leathem * cleanly 
as far as they could affect the performance of trade union func- 
tions.*4 Advocates of strict interpretation ** are perhaps unwise to 
draw attention to Hansard. 


27 Vol. 167, cols. 806-820 (Lords) and see Vol. 164, cols. 857-859 (Commons). 

28 Vof. 167, cols. 1145, 1146. 

29 (1955) 18 M.L.R. at p. 342. 30 Vol. 167, col. 306. 

31 Harl Russell had drawn attention to the point by moving an amendment 
(which was defeated) to the original definition substituting ‘‘ workmen '’ or 
“body of workmen * for “' person," Vol. 167, col. 805. 

32 (1858) 2 E. & B. 216. 

38 [1901] A.C. 498. 

24 “Sir John Walton (Attorney-General) said that it was pretty clear and 
perfectly understood that the term ‘trade disputes' related mainly if not 
solely to disputes arising from the exercise by trade unions of their various 
functions and “the object of the clause (s. 1) was to make it free to trade 
unionists to decide on the policy which they should pursue. They were the best 
judges of that,"’ Vol. 162, cols. 142 and 161. The extension of protection to 
disputes between workmen and employers other than their own employers was 
intended to provide for the situation in Quinn v. Leathem, where a union was 
the only possible workman party—Vol. 167, col. 114. 

35 A euphemism for a ‘‘ tendency common in construing an Act which changes the 
law, that is, to minimise or neutralise its operation by introducing notions (in 
this case that union activity by workers is improper) taken from or inspired by 
the old law which the words of the Act were intended to abrogate and di 
abrogate.’ Rose v. Ford [1987] A.C. 826, 846, per Lord Wright. 
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ROUNDABOUT LTD. v. BERNE 


Finally there is Roundabout Ltd. v. Beirne and Others.® M.P. 
Ltd. were, after considerable effort, persuaded by the defendants’ 
union to pay union wages and provide union conditions for their 
employees. Shortly after this M.P. Ltd. discontinued business and 
dismissed their employees, now union. members. Because they 
strongly suspected the motives from which this was done the defen- 
dants picketed the closed premises. Eight days after the closure 
M.P. Ltd. granted a yearly tenancy to the plaintiff company, which 
had been incorporated some few weeks before. The plaintiff com- 
pany conducted on the premises a business similar to that formerly 
carried on by M.P. Ltd., and under the same name. The permanent 
directors and shareholders of the plaintiff company were the direc- 
tors and shareholders of M.P. Ltd. with the addition of four direc- 
tors and shareholders who were in both capacities subject to almost 
complete control by the permanent directors. 

Held that the plaintiff company was a legal entity distinct from 
M.P. Ltd. and therefore the trade dispute with M.P. Ltd. did not 
attach to it.?7 

Dixon J. held that there was considerable substance for the view 
that the formation of the plaintiff company was a subterfuge 
designed to bring about this result; nevertheless it was a legal and 
therefore valid subterfuge. The, admittedly exceptional, cases in 
which the courts have dared to lift the veil of incorporation for one 
reason or another ** were not cited. Gilford Motor Co. Lèd. v. 
Horne,®™ illustrates the realistic appraisal to which Roundabout Ltd. 
might have been subjected: 


H, a company director, had entered into a covenant not to 
compete with his former employer. A private company with an 
issued capital of 202 £1 shares, of which 101 were issued fo an 
employee of the company and 101 to the wife of H, infringed 
the covenant in fact. The registered office of this company was 
H’s private address and the business was carried on entirely by 
H, his son and the employee shareholder. An injunction was 
granted to restrain the company, which was characterised as a 
** device, a stratagem,” “ a mere channel ” in order to mask 
the effective carrying on of the business by H. 


36 [1959] I.R. 428. 

81 As to this decision generally see Hudson (1961) 24 M.U.R. 278. But Dixon J. 
went further than 1s there stated, holding (at p. 429) that because the plaintiff 
company had no employees to be peacefully persuaded ıt was not lawful to 
picket it ‘* sympathetically '’ on foot of the orignal dispute with M.P. Ltd., 
assuming that that dispute could be said to be still in existence. It is 
suggested that this ae far-reaching restriction is not supported by the wide 
wording of s. 2 (1) of the 1906 Act. 

88 See Gower, Modern Company Law, 2nd ed., pp. 194-309. 

88 [1953] Ch. 985 (C.A.). 
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CONCLUSION 


These cases must in many minds prompt an old question: in 
adjudicating on a matter of sweep and importance in a legalistic 
way, precisely what functions are the courts fulfilling ? *° 


Max W. ABRAHAMSON.* 


40 That is not to say that there are not some real functions left to the courts in 
this field, and a great deal which should be subject to control by an independent 


tnbunal. 
* B.A., LL.B., Solicitor. Lecturer in Industrial and Commercial Law, Tmmity 


College, Dublin. 


CRIMINAL LAW REFORM IN 
NORTHERN NIGERIA 


RETROGRADE LEGISLATION IN 
NORTHERN NIGERIA? 


A new Penal Code law and a new Criminal Procedure Code law have 
very recently been enacted in Northern Nigeria. Their significance 
and detail appear to have escaped notice and it may be doubted 
whether some of the provisions of these laws are compatible with 
the Human Rights Legislation in the Federation of Nigeria. 

The Penal Code contains what is now the substantive criminal 
law of that country; the Criminal Procedure Code contains the 
method whereby the Penal Code is to be enforced and, in relation 
to criminal process, fixes the rights and liabilities of the subject. 
The importance of these two pieces of legislation to the Northern 
Nigerian subject is therefore substantial. 

Until the introduction of these Codes, the legal system of 
Northern Nigeria was dual. There existed, with virtually concur- 
rent jurisdiction, native courts presided over by Alkalai administer- 
ing Moslem law of the Maliki school and a number of magistrates’ 
courts with professional stipendiary magistrates, usually members 
of the bar, having a civil and a criminal jurisdiction. There was, of 
course, a High Court with a jurisdiction corresponding broadly to 
that of the High Court of Justice, the Court of Criminal Appeal 
and the Court of Appeal in England. It was possible to appeal 
from the Moslem courts to the Appellate Division of the High Court. 
The magistrates’ jurisdiction, in the case of Chief Magistrates, 
empowered them to impose sentences of up to five years’ imprison- 
ment in crimnal matters and to try civil issues where the subject- 
matter of the claim was up to £500. Magistrates Grade I had a 
lesser jurisdiction. 5 

In addition, there were a number of mixed native courts of very 
limited jurisdiction which administered local native custom and 
dealt with minor criminal offences. 

The magistrates’ courts derived their jurisdiction from the 
Nigerian Criminal and Nigerian Criminal Procedure Codes. These 
consisted, in the main, of codified English criminal law and proce- 
dure and were common to all parts of Nigeria. The criminal law 
and procedure of both the Western and Eastern regions of Nigeria 
and of Lagos are derived today solely from this legislation and 
administered by both African and English magistrates and judges, 
all of whom are professionals in the sense that they are members of 
the bar. 


604 
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The native courts in Northern Nigeria were (and indeed still are) 
very much local instruments of the particular Emir within whose 
emirate they sat and it would have been obvious to any intelligent 
observer that they were dominated by the Emir and his entourage 
and were really an executive arm of a more or less repressive nature. 
They were tolerated and, indeed, supported by the British admini- 
stration precisely because it was recognised that they were an arm 
of government by the Emirs and it was through the Emirs that the 
Administration ruled. Provincial Residents and District Officers 
had wide powers of veto and revision and by these means and 
particularly by the influence of the Residents, major injustices were 
avoided and local government moderated. 

The “ British ” magistrates’ courts came to be set up when the 
country began to develop and the system of native courts was 
unable to cope with the legal business of a modern state. Admini- 
strative officers, who also had a first instance jurisdiction, for 
various reasons were unable to deal with complicated legal issues 
where parties were more and more frequently represented by 
counsel, 

Once the professional magistrates and judges were installed, 
administering what was really a democratic system of law, a very 
large amount of business came their way, especially in areas on the 
perimeter of the old Moslem conquest. The Tribunals were impar- 
tial, they did not hesitate to give decisions which might be admini- 
stratively inconvenient and they delivered reasoned judgments, on 
the facts, in public, after painstakingly fair trials. The High Court 
in its gppellate jurisdiction, was no respecter of persons and if an 
emirate court had erred or acted ultra vires it said so and put the 
matter right. Over a period of time, the “ British ” courts became 
a social force in Northern Nigeria and the contrast between them 
and the courts of the Alkalai became more and more marked. They 
were able to cope adequately with the business before them, though 
it was tlear that the more magistrates that were appointed the more 
work they would attract. 

Fields of legal conflict between the two legal systems arose—in 
particular over the absence of any legal doctrine of manslaughter 
in the Maliki school and the fact that provocation was not recognised 
as a defence in a charge of murder in Maliki criminal jurisprudence, 
at any rate in Northern Nigeria. 

The quality, also, of many an Alkali was not of the highest. 
Some were manifestly uneducated in their own legal system, let 
alone in any modern jurisprudence. There was a widespread belief 
that some could be ‘‘ approached.” Their dependence on the Emirs 
was obvious. As had happened in other Moslem countries, the 
ancient Moslem legal system was proving inadequate to deal with 
the legal and commercial business of a modernising society. 

It was clear that something would have to be done. It is also a 
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reasonable guess that unless something were done considerable 
criticism would have to be faced from the other Regions at the 
London Constitutional Conference which preceded self-government. 

Accordingly, in 1958, a panel of jurists was set up and it was 
recommended by this panel that new Penal and Criminal Procedure 
Codes based on the existing Sudan Codes should be introduced, 
with additions to fit Northern Nigeria. This recommendation was 
acted upon by the Northern Region Government not only in regard 
to the native courts, but applied in toto to the magistrates’ courts. 
This was done notwithstanding that the Sudan was a country much 
less developed than Nigeria as a whole and in spite of the fact that 
Nigeria as a whole had enjoyed fifty years of the British legal 
system, which system would continue in the two other Regions and 
in Lagos; in spite of the fact that a corpus of criminal case-law had 
been built up over the years which would now be wasted in the 
Northern Region and in spite of the fact that the Nigerian police, 
a Federal force, would now have to master two systems of criminal 
law and procedure. 

Additions to the Sudan Codes which had been made in very 
recent years were included in the new Northern Nigerian Codes. 

The new legislation in Northern Nigeria was presented as a 
reform of the old system of native courts; in reality it puts into the 
hands of native courts and, thus, of the Emirs, powers greater than 
they had exercised during the last fifty years and furnishes a most 
efficient instrument of repression. By this legislation, it is submit- 
ted, the magistrate becomes an official of the Executive and his 
detachment is destroyed. By these means his status is rgduced. 
As a counter to possible tyranny and as a social force he has been 
eliminated. i 

In the Sudan, British rule was succeeded by that of a military 
junta which came to office by way of a coup. Whether something 
similar will occur in Northern Nigeria or whether the proximity of 
the two other Regions, living under a democratic system ef law, 
will engender a different result remains to be seen, but meanwhile, 
the civil rights of the Northern Nigerian subject have, it is submit- 
ted, been much curtailed. e 

Parts of both the new Northern Nigerian Codes are considered 
hereunder. 


Tre Crrmonat Procepure Cone Law 


Section 117 (1)—‘‘ When information is given to the officer in 
charge of a police station concerning the commission of an offence 
. .. he shall cause it to be reduced to writing in the prescribed form 
called the First Information Report... .”’ 

(2) “ When on any other grounds the officer in charge of a police 
station has reason to suspect the commission of an offence referred 
to in subsection (1) he shall enter the grounds of his suspicion on a 
First Information Report... .” 
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Section 118 (1}—“‘ The police officer shall act as follows... : 
he shall send to the appropriate court the First Information 
Report.” 

Section 120 (1)—“ After receiving the First Information Report 
the court may (a) direct that the police shall proceed with the 
investigation, or (b) proceed to hold an inquiry into or otherwise 
deal with the case, as provided in Chapter XV (initiate trial by 
itself).”? 

(2) “ In the event of the court electing to proceed in accordance 
with paragraph (b) of subsection (1) it shall forthwith inform the 
officer in charge of the police station of its intention so to do and 
thereupon the police shall act according to the direction of the 
court.” 

The effect of the sections is (a) to put before the magistrate who 
will try an accused person (or hold the committal proceedings) the 
information and the suspicion (which may be hearsay at second or 
third hand) in the possession of the police and (b) to put the court 
of trial into the position of directing the police investigation. The 
preservation of a judicial detachment may be difficult in these 
circumstances. 

The Code continues: 

Section 123 (1)—* A police officer making an investigation under 
section 118 may require the attendance before him of any person 
being within the limits of his own police district whose evidence 
appears likely to be of assistance in the case and may examine such 
person orally.” 

Such person ‘‘ (2) shall be bound to attend and to answer the 
questions put to him except that he shall be warned that he is not 
bound to answer if his answer would tend to expose him to a 
criminal charge or to a penalty other than a charge of failing to give 
information under Chapter XI.” 

The Penal Code Law, section 186, is as follows: 

‘* Whoever being required by summons, notice, order or 
proclamation proceeding from any public servant legally competent 
as such public servant to issue the same to attend... at a certain 
time and place, intentionally and without reasonable cause refuses 
or omits to attend at the place and time or departs from that place 
before the time at which it is lawful for him to depart, shall be 
punished with imprisonment which may extend up to one month 
or with a fine which may extend up to £10 or with both.” 

By section 10 of the Penal Code, a public servant denotes (inter 
alia) every person appointed by government or local authority for 
the performance of public duties and any person in the service of 
government or a local authority in judicial, quasi-judicial, execu- 
tive, administrative or clerical capacity and any person in the 
service of a public corporation established by ordinance or law. 
There is no doubt that under Nigerian law a police constable of 
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either the Federal or a local native authority police force is a public 
servant. 

Section 143 of the Penal Code states: 

‘© Whoever refuses to sign any statement made by him when 
required by a public servant legally competent to require that he 
shall sign that statement shall be punished with imprisonment 
which may extend to three months or with a fine which may extend to 
£10 or with both.” 

The effect of the foregoing is to place in the hands of the police 
power very much greater than that now in the hands of the police 
in this country, with all their reputation for integrity and fairness. 
The wisdom of placing such power in the hands of police forces in 
Northern Nigeria, including the local Native Authority Police who 
are open to local political pressures and of putting the public so 
completely at their mercy, may be questionable. 

To return to the Criminal Procedure Code: 

Section 144.—% When a person the subject of a complaint 
appears before a court under the provisions of section 148 ” (not 
the foregoing section which is from the Penal Code, but a section 
of the Criminal Procedure Code which, in fact, covers almost all of 
the usual run of criminal court appearances) ‘‘ the court may 
require the police officer in charge of the investigation . . . to state 
a summary of the case and . . . to produce the Case Diary for its 
inspection and on the application of any such police officer or of its 
own motion the court may give such directions as to the matters 
to be proved, how they are to be proved and what documents or 
other exhibits are to be produced as the court may think fit.” 

Section 148 is in similar terms: 

“ If a court taking cognisance of an offence under section 148 
thinks that a further investigation should be conducted under the 
provisions of Chapter XII, the court shall order that such further 
investigation be made... and at the time when such order is made 
or at any stage of the investigation, the police officer or any police 
officer acting on his bebalf may appear before the court and apply 
for directions as to the matters to be proved, how they are to be 
proved and what documents, if any, are to be produced.” ° 

The effect of the foregoing is to reinforce the magistrates’ direc- 
tion of the police investigation and makes it possible, indeed almost 
obligatory, where there is insufficient evidence before the court 
when an accused appears on complaint, for the court to send the 
matter back for further investigation, to direct that investigation, 
to continue to do so at progressive stages and, as will be seen, 
finally to try the suspected offender. Again, the judicial equilibrium 
may perhaps be difficult to keep in these circumstances. 

Sections 155 onwards deal with the method of trial. There is 
insufficient space to set them out in detail here but, summarised, 
their effect is that when an accused denies the offence he has 
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(sections 157 and 158) to show cause why he should not be con- 
victed. The whole of the evidence for the prosecution is heard in 
chief and at the end of the prosecution’s case the accused is asked if 
he wishes to cross-examine any of the witnesses. If he does, they 
are then recalled and the accused may cross-examine. The result 
of such a procedure, apart from delaying justice, is to put a sub- 
stantial difficulty in the way of the defence, especially if the 
accused be an uneducated man, for he must remember the evidence 
of witnesses who may have testified days ago. The witness, too, 
is enabled to prepare for his cross-examination by the accused. 

Section 168 deals with Preliminary Inquiry and Committal 
proceedings. 

Subsection (2) places upon the magistrate the duty of ascer- 
taining from the complainant the names of persons likely to be 
acquainted with the facts and selecting from them the witnesses 
to be called. 

Subsection (9) is reproduced verbatim: 

‘* Where the accused has not reserved his defence . . . the 
magistrate may at this stage [close of Prosecution’s case] examine 
him generally for the purpose of enabling him to explain any circum- 
stances in the evidence and to discover his line of defence but 
nothing in this examination shall be in the nature of a general 
cross-examination for the purpose of establishing the guilt of the 
accused”? 

Section 190 (the trial before the High Court after committal). 
“ After the witnesses for the prosecution have been heard, the 
examination of the accused duly recorded by or before the com- 
mitting magistrate shall be produced and read out in court.” 

Section 235 (1}—*‘ For the purpose of enabling the accused to 
explain any circumstances appearing in the evidence against him, 
the court may at any stage of any inquiry or trial, without 
previously warning the accused, put such questions to him as it 
considers necessary and shall for the purpose aforesaid question 
him generally on the case after the witnesses for the prosecution 
have been cross-examined and before he is called on for his 
defence.” 

(2) “ The accused shall not render himself liable to punish- 
ment by refusing to answer such questions (or by giving false 
answers) but the court may draw such inference from such 
refusal as it thinks fit.” 

(The effect of this particular section is that where the prose- 
cution’s evidence falls short of establishing a prima facie case but 
discloses something suspicious, the court may question the 
accused generally, even if, for instance, he wishes to rest upon a 
submission and if he refuses to be questioned, the basis is pro- 
vided for the inference to be drawn that the suspicion generated 
is converted into a prima facie case.) 
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The general effect of all the foregoing sections is to put an 
accused person, guilty or innocent, at a great disadvantage. The 
court which has been directing the pre-trial police investigation 
is, in most cases, to try him and it is clear from section 168 
onwards that the magistrate will, in the course of the trial or 
preliminary inquiry, be leading for the prosecution. It appears 
that the ‘‘ golden thread ” of British criminal justice, that it is 
for the prosecution to prove its case and not for the accused to 
prove his innocence, has been completely broken. 

Section 881 demonstrates the sort of thing that is evidently 
envisaged as a likely possibility under this Code: 

(1) “ No finding or sentence pronounced or passed shall be 
deemed invalid merely on the ground that no charge was framed 
[11] unless in the opinion of an appeal court a failure of justice 
has in fact been occasioned thereby.”’ 

Counsel in this country Jearned in the law and, indeed, the 
general public, might well think that when a man had been tried, 
found guilty and sentenced (in a native court, possibly to death) 
without ever having had the charge against him framed or put, 
that a failure of justice would ipso facto occur. It is submitted 
that this section will put upon an appellant the onus of proving 
his innocence in relation to a charge never made to the appellate 
court before any relief can be obtained. 

The appeal court which finds a failure of justice has occurred 
is not to quash the conviction or discharge the accused, for sub- 
section (2) of section 881, dealing with the procedure to be fol- 
lowed if a failure of justice has occurred, provides for a chatge to 
be framed (after the appeal) and the original trial recommenced. 

Section 882 provides that no verdict or sentence shall be 
reversed or altered on account of any error, omission or irregu- 
larity in the complaint, summons, warrant, charge, order, judg- 
ment or other proceeding, unless a failure of justice should, have 
occurred. It is suggested that an appellant against whom a 
defective summons has been served bringing him to court to trial 
on a charge which is never framed or put to him, after which a 
number of irregularities occur and against whom the magistrate 
finally gives a judgment which omits to take cognisance of a 
technical aspect of the law, is without redress in the appellate 
court unless he can demonstrate his innocence (‘fa failure of 
justice *?) of a charge which has never been made. 

In the light of the foregoing the procedure laid down in the 
same Code for trials in native courts (which have the power of 
passing sentence of death in Northern Nigeria) is not entirely 
surprising. 

It starts well: 

Section 390. “No legal practitioner shall be permitted to 
appear to act for or to assist any party before a native court.” 
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Section 386 (1)—“ In any matter of a criminal nature, a 
native court shall be guided in regard to practice and procedure 
by the provisions of this Code.” 

(8) “ The fact that a native court has not been guided by the 
provisions of this Criminal Procedure Code shall not entitle any 
person to be acquitted or any order of the court to be set aside.” 

Section 889. ‘*‘ Upon charging an accused person a native 
court shall call upon him to state his defence and to inform the 
court of the names and whereabouts of any witnesses . . . ” ete. 

Section $91 (8) severely curtails the right of an accused 
(unassisted by counsel) to cross-examine prosecution witnesses, 
for the questions are to be put by the court; thus: 

“ After hearing the evidence of any witness a native court 
shall ask an accused person if there is any question he wishes the 
court to put on his behalf but shall not be bound to put to a 
witness any question which does not bear directly on facts which 
are material to the proper appreciation of the case.” 

Section 398. An accused person found guilty of homicide by 
this procedure, is dependent to a substantial extent on the views 
of the deceased’s relations as to whether he shall live or die. 
Thus section 898: 

“ A native court having jurisdiction over capital offences shall 
before passing sentence of death invite the blood relatives of the 
deceased person, if they can be found and brought to court, to 
express their wishes as to whether a death sentence shall be 
carried out and shall record such wishes in the record of the 
proceedings.” 

By section 394 it is by consideration of this material (among 
other relevant matter) that the minister designated for the pur- 
pose recommends whether or not the Governor should exercise the 
prerogative of mercy. 

The question that occurs to any person familiar with legal 
princtples and having some knowledge of Nigeria is why it 
should have been thought necessary so to wreck the principles of 
justice as displayed hitherto by the British courts and judiciary. 
When it is recalled that Northern Nigeria is the third part of a 
Federation, the other two parts of which have orthodox legal 
systems embodying the principles of English justice, systems which 
are totally different from the one described, this legislation is 
disturbing indeed. 

JUSTIN PRICE.* 


* Of the Middle Temple, Barrister-at-Law. Formerly Resident Magistrate; 
Nyasaland, and Magistrate and Acting Judge of the High Court, Northern 
Nigeria. 


THE NORTHERN NIGERIAN CODES 


Mr. Price’s article represents the attitude of a lawyer whose mind 
is conditioned by certain principles of English jurisprudence. 
Because the Northern Region Codes do not in their entirety con- 
form to those principles he regards them as a “‘ retrograde legisla- 
tion.” Prima facie many of his objections can be sustained par- 
ticularly if English law is taken as the basis. But it is submitted, 
with respect, that the picture presented in the article is not com- 
plete, especially for a reader who is not conversant with the peculiar 
circumstances of the Northern Region of Nigeria. 

It may be useful to amplify the part of the article dealing with 
the historical background to the legislation. The first step taken by 
the Northern Region Government towards this reform was to send 
three Delegations to Libya, Pakistan and Sudan “to see how 
countries with diverse populations and religious beliefs are admini- 
stered after the attainment of self-government with particular 
reference to the legal system.” 1 After the Delegations had reported 
a Panel of Jurists was set up under the Chairmanship of the Chief 
Justice of Sudan. Members of the Panel included the Chairman 
of the Law Commission in Pakistan and Professor J. N. D. Anderson 
of the School of Oriental and African Studies. 

Their terms of reference were: ‘‘ In the light of the legal and 
judicial systems obtaining in other parts of the world where Moslem 
and non-Moslem live side by side, and with particular reference to 
the systems obtaining in Libya, Pakistan and Sudan, to consider: 


(a) the systems of law at present in force in the Northern 
Region, that is, English law as modified by Nigerian legisla- 
tion, Moslem law and Customary law and the organisation 
of the courts and the judiciary enforcing the systems, and 

(b) whether it is possible and how far it is desirable to avoid 
any conflict which may exist between the present system of 
law; and to make recommendations as to the means by 
which this object may be accomplished and as to the 
organisation of the courts and the judiciary, in so far as this 
may be desirable.” ? 


The Recommendations of the Panel can be summarised as 
follows: 

Northern Nigeria should adopt the Sudan Code which was 
simpler than the Nigerian Criminal Code and therefore more suited 


1 See Statement by the Government of the Northern Region on the reorganisa- 
tion of the Legal and Judicial Systems of the Northern Ragion. : 

2 See Statement by Northern Region Government, op. ot. The full report sub- 
mitted by the Panel was not published. 
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to the circumstances in the north where the courts had no profes- 
sional training. When the new Codes had been introduced Moslem 
law should apply only to the law of personal status and family 
relations and, when applicable, to civil cases. While the Codes 
should bind magistrates’? courts and the High Courts, the native 
courts should only be guided by them for an interim period. 
Because of the technical nature of the new Code of Criminal Pro- 
cedure which native courts would need time to grasp, it was recom- 
mended that the latter should not for some time be required to 
frame any formal charge under a specified section of the Code. It 
should suffice if the court told the accused the offence of which he 
was alleged to be guilty. Following the evidence of the prosecution 
witnesses the President should ask the accused to call his own 
defences. 

All witnesses must be heard without discrimination; but they 
should not normally be put on oath though they should be sworn 
regarding the truth of that part of their evidence which was 
material to the determination of the case. It should be the duty of 
the court to test the reliability of a witness by questioning him and 
by putting to the witness such questions as the accused might sug- 
gest. The decision of the court should be based on the weight of all 
the evidence. 

Bearing in mind the difficulties of the Alkali or judges of lower 
courts in learning an entirely new technique, the Appeal Courts 
should refrain from quashing the decisions of the former because of 
some minor defects. The appellate courts should seek to remedy 
faultseby revising the judgment or sentence concerned or by sending 
the case back to the lower court for further evidence. To enable 
the Appeal Courts to approach legal problems without inhibition 
past decisions should not be binding on them. 

Until the native courts have received adequate training and 
experience non-Moslems should be allowed to ‘f opt out ”’ of trial 
by M&slem courts and similar rights should be extended to Moslems 
who objected to trial by non-Moslem courts. Legal advocates should 
be excluded from the native courts. 

It was further recommended that the Legal Training Wing of 
the Institute of Administration at Zaria (Northern Region) should 
undertake the training of administrative officers and the staff of 
native courts on how to apply the Codes.* The last recommenda- 
tion of the Panel of Jurists was that the operation of the Codes 
should be reviewed after a period of three years to see what 
adjustments might be necessary in the light of experience. 

All the recommendations were accepted by the Northern Region 
Government. The purpose of setting them out in eawtenso is to put 
the position in the Northern Region in its true perspective. Further- 
more, of the estimated population of eighteen million in the Region 


3 It may be mentioned that over 100 Alkalis and native court Presidents have 
completed courses at this Institute. 
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78 per cent. are Moslems and the rest are pagans or Christians. 
The percentage of literacy in English in the North (though many 
people receive Arabic education) is the lowest in the whole 
Federation. 

In his article Mr. Price stated that the British legal system with 
modifications had operated in the North for fifty years. But he 
should have gone further to say that, of the 700 African lawyers in 
the Federation, less than ten of them are Northerners.* The 
problem was how to draft a law which would be acceptable to all 
communities while at the same time keeping within the injunctions 
of the Qur’afi and Sunna. 

Owing to lack of space it is not possible to comment on all points 
raised in Mr. Price’s article or to write at length on the legislation 
itself. It may perhaps be mentioned that some of his objections 
were voiced on the floors of the Nigerian Regional and Federal 
legislatures before the Codes were passed into law.’ 

As a lawyer the writer shares Mr. Price’s apprehension about 
the wide definition of ‘‘ public servant ’’ and the far-reaching 
powers vested in him by sections 10 and 186 of the Penal Code. 
Equally puzzling are sections 156-157 of the Criminal Procedure 
Code under which an accused is presumed guilty until he proves his 
innocence. 

But much .as the provisions of sections 144 and 148 of the 
Procedure Code may baffle an English lawyer (their effect being to 
make the court quasi-inquisitorial) the explanation of the Northern 
Region Attorney-General deserves some notice.* Addressing the 
Regional House of Assembly he referred to the then existing system 
under which the police framed the charge and presented it with 
their witnesses and the accused to the court. He pointed out that 
that system had led to many errors; the police were not conversant 
with the law or the proper way to prepare a charge. Consequently 
innocent people were wrongly prosecuted while some guilty persons 
must have gone unpunished. One may disapprove of this type of 
procedure in a mature legal system but it may be well to relate it to 
the’ social background and the general standard of developments in 
Northern Nigeria. 

Closely related to the above are sections 881-882 of the Proce- 
dure Code already quoted by Mr. Price. People who are without 
much education can hardly be expected to master elaborate legis- 
lation such as these Codes, immediately they reach the Statute Book. 
And sections 881-882 did no more than implement the recom- 
mendation of the Panel of Jurists. Furthermore, to the extent that 
the accused is informed in the language he can understand, of the 


4 See Report of the Committee on Legal Education for Students from Africa, 
Omnd. 1255, 1961. 

5 Bee Debates: Northern House of Assembly 18/8/59, Coll. 482-685; 20/4/60, 
Coll. 619-694; Federal House of Representatives, 20/4/60, Coll. 2052-2081. 

6 See Debates, N.H.A. 24/9/60, Col. 625. 
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offence he is alleged to have committed, it seems that the end of 
justice is served notwithstanding the absence of a formal charge. 

Reference was made by Mr. Price to the Nigerian Bill of Rights 
which he does not appear to have seen. Only one subsection of the 
Fundamental Rights provisions of the Nigerian Constitution might 
be regarded as conflicting with sections 156 and 157 (1) of the 
Criminal Procedure Code. Section 156 provides: ‘‘ When the 
accused appears or is brought before the magistrate the particulars 
of the offence of which he is accused shall be stated to him and he 
shall be asked if he has any cause to show why he should not be 
- convicted.” According to section 157 (1), “ If the accused admits 
that he has committed the offence of which he is accused his admis- 
sion shall be recorded as nearly as possible in the words used by him 
and if he shows no sufficient cause why he should not be convicted 
the magistrate may convict him accordingly, and in that case it 
shall not be necessary to frame a formal charge.” 

The above sections have to be read together with section 21 (4) 
of the Nigerian Constitution (Fundamental Rights) which provides: 
“ Every person who is charged with a criminal offence shall be 
presumed to be innocent until he is proved guilty: Provided that 
nothing in the section shall invalidate any law by reason only that 
the law imposes upon any such person the burden of proving 
particular facts.” Sections 156-157 of the Criminal Procedure Code 
are capable of being construed as having shifted the burden of proof 
on to the accused person, and in that event the Supreme Court may 
well rule that one of his fundamental rights has been infringed. 
Even*if it can be argued that that is not the intention of the 
sections, the objection remains that clarity is not the merit of this 
part of the Code. 

There are undoubtedly certain provisions of the Codes which 
may outrage a lawyer’s notion of the ideal criminal law; but few 
people will agree with Mr. Price that the whole body of legislation 
is a ĉ retrograde ’’ step. Rather than that, considering the state 
of the law before the Codes were promulgated, the legislation was 
only a little short of a revolution in the Region. 


Oru Opumosv.* 


* LL.M. (Lond.). 


A MAJOR ADVANCE 


Tue article by Mr. Price entitled ‘‘ Retrograde Legislation in 
Northern Nigeria? ” represents, with respect, such a travesty of the 
facts that it demands an immediate reply; and the background 
notes by Mr. Olu Odumosu—sound, helpful and pertinent as they 
are—require considerable amplification. 

The first essential is to grasp the almost revolutionary differences 
between the systems of law obtaining in the Northern Region before 
and after this “ retrograde legislation ” came into effect. Then, as 
now, some 95 per cent. of all litigation was in the hands of the 
native courts, and only some 5 per cent. was handled by the 
magistrates’ courts and the High Court. But prior to this legisla- 
tion the native courts applied ‘ native law and custom ” (or, in the 
Muslim courts, a compound of Islamic law, according to Maliki 
principles, together with a certain amount of indigenous customary 
law) to the virtual exclusion of any other system—and in homicide 
cases this meant, inter alia, that their definition of ‘‘ deliberate 
homicide ?? was very much wider than the offence of “‘ murder ” 
under the Nigerian Criminal Code, and that even the most severe 
provocation was normally regarded as irrelevant; that the punish- 
ment of one convicted of “ deliberate homicide °” rested, in most 
cases, entirely on the whim of the “ heirs of blood,” who might 
demand the death penalty, accept blood-money, or waive anyeclaim 
whatever and leave the criminal to a prescribed penalty of trifling 
dimensions; and that the relatives of a non-Muslim could never 
claim the death penalty against a Muslim ‘‘ murderer ” but only (in 
the case of pagans) one-fifteenth of the blood-money due for a 
Muslim, whereas the death penalty could certainly have been 
demanded had the religions of the killer and his victim” been 
reversed. It is true that comparatively recent legislation had 
prescribed that the native courts must not, in fact, impoge any 
penalty under native law and custom in excess of that applicable 
under the Code for the act or omission concerned; but this most 
salutary reform had proved exceedingly difficult to apply. It is also 
true that any gross injustice based on differences of religion had been 
regularly avoided by the expedient of a British administrative officer 
exercising his discretionary right to transfer the case to the High 
Court; but how far this expedient would be available in an inde- 
pendent Nigeria was open to question. 

As for the procedure followed in these courts, this was not only 
somewhat “ inquisitorial ” but rigid to a degree. Non-Muslim wit- 
messes were regarded as totally ineligible in the more strictly 
orthodox courts, at least in any case in which Muslims were 
involved; the testimony of women or of any “‘ interested party ” 
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was considered wholly inadmissible in any criminal prosecution; 
and conviction in homicide cases—including the death penalty, 
where applicable—turned, in default of a confession by the accused 
or the testimony of two eligible witnesses to the very act, on whether 
or not the heirs of blood were prepared to swear fifty oaths, how- 
ever blindly, to the fact that the accused had done the deed, or that 
their kinsman’s subsequent death was directly due to the blow 
which the accused was known to have inflicted on him. 

Nor did the anomalies stop at this point. In the Islamic 
criminal law there are some six or seven offences, meticulously 
defined in the classical texts, which carry prescribed punishments— 
most of them exceedingly severe. For the rest, however, the texts 
-merely prescribe that all other wrongdoing shall be suitably 
punished. This gave the native courts an almost unfettered discre- 
tion both in the definition of alleged offences—even those with a 
political flayour—and also in their punishment, and so left the door 
wide open to hostile comment. 

These examples are, perhaps, sufficient to give some conception 
of the substantive and procedural law previously applicable in the 
native courts. But it must also be emphasised that the native 
courts in Muslim areas—and some 66 per cent. of the inhabitants of 
the Region are Muslims, of varying degrees of orthodoxy—were 
deeply imbued with this system, which they regarded as divinely 
prescribed. It was only a tiny minority of cases which ever found 
their way to the ‘* British ”? courts; and while the British judges 
and magistrates—as always—had established a high reputation for 
their personal integrity, it must be recognised that the system of 
law and procedure they applied was so remote from native concepts 
as to remain for most Northern Nigerians, participants and spec- 
tators alike, an inexplicable mystery. 

Such, then, was the situation with which the Panel of Jurists,+ 
to which Mr. Price refers, was confronted. It seemed clear to 
the overseas members, therefore (in spite of the fact that two of the 
three were convinced Muslims), that the only adequate solution 
would ebe for the Northern Nigerian Government to replace the 
criminal law of the native courts, both substantive and procedural, 
by suitable codes. Such, however, was the dead weight, in the 
North, of rigidly traditional opinion, that we were repeatedly 
warned that to make any such recommendation would be equivalent 
to crying for the moon; and it is to the eternal credit of the 
Northern Nigerian Government that they not only saw the need for 
such a revolutionary change but also had the courage and deter- 
mination to carry it into effect, in the teeth of considerable 
opposition. 

One thing, however, was clear to us from the first: that we must 


1 On which I myself had the honour to serve. Our Chairman was the Chief 
Justice of the Sudan, while the then Chairman of the Pakistan Law Reform 
Committee, together with three Northern Nigerians, completed our number. 
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recommend codes along the lines of those obtaining in the Sudan, 
India and Pakistan in preference to the existing legislation applied 
by the “ British ’’ courts in Nigeria—even though this would mean 
a certain divergence between the law applicable in the different 
Regions. This decision was forced upon us partly because the 
Nigerian Criminal Code had got such a bad name in the North 
(however undeserved this might be) that Muslim opinion would 
never have accepted it; partly because the Chief Justice of the 
Sudan and the Chairman of the Pakistan Law Reform Committee 
felt themselves able to assure the local Muslims that the Sudanese 
and Indian Codes were in no way contrary to Muslim principles; 
and partly because these codes are considerably simpler for un- 
trained courts to apply. Even so, a few special concessions to. 
Muslim sentiments ? had to be inserted in these codes during the 
process of drafting and debate, and much opposition had to be over- 
come; so to have suggested that these codes should be applied in 
the native courts but not in the magistrates’ courts and the High 
Court would almost certainly have resulted in their total rejection 
—quite apart from the fact that it was vital to unify the law, so far 
as this was possible, throughout the Region. Even if this had 
involved a minor change for the worse in the system applicable to 
only 5 per cent. of the cases, in order to secure an overwhelming 
improvement in the system applicable to the remaining 95 per cent., 
could this fairly be described as ‘‘ retrograde legislation ” ? * 
What, then, is the present position, in broad perspective? First, 
the old system of law and procedure in criminal cases has been com- 
pletely replaced, in so far as statute law is concerned, by the new 
codes—and every effort is being made to train the personnel of the 
innumerable native courts, of all grades, in their application. There 
are now various degrees of culpable homicide; there is no difference 
between the sentence passed on a Muslim or non-Muslim Killer; and 
the punishment due to a ‘*‘ murderer”? no longer depends jn any 
way on the whim of the heirs of blood. The only marginal relic of 
the old system is the fact (commented on by Mr. Price) that the 
attitude of the heirs of blood may constitute one factor in a general 
consideration of the Governor’s prerogative of mercy.* To say that 
this provision—designed, no doubt, partly to conciliate Muslim 
sentiments, and partly to allow the court to take payment of 
blood-money into account in assessing the appropriate sentence of 
imprisonment * where the death penalty is not imposed—means 
that the convicted person’s life or death ‘‘ is dependent to a sub- 
stantial extent on the views of the deceased’s relations,” appears 
to represent a gratuitous assumption. 
2 Such as the provisions regarding the drinking of alcohol, etc. 
3 In point of fact the Indian Penal Code and Code of Criminal Procedure, on 
which the new legislation in Northern Nigena ultimately depends, have stood 
the test for a century. They were, moreover, designed to meet conditions very 


simular to those which obtain in Northern Nigeria today. 
4 ss. 303-304. ° The danger of blood feuds in such cases must never be forgotten. 
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Secondly, no one can now be punished for any offence not 
prescribed as such in some statutory provision. This represents an 
enormous advance. It is true that the Panel recommended that for 
an interim period the native courts should be “ guided ” rather 
than ‘* bound ” by the new codes; for there was no possibility that 
the personnel of all the native courts—many of them with very 
scanty educational qualifications—could switch over to a wholly 
new system overnight. It was for this reason that we suggested 
that it should not vitiate a trial if the precise charge, in terms of 
the relevant section of the Penal Code, were not specified, provided 
that the prisoner was clearly told of what he was being accused 
(e.g., of having stolen a goat), and provided, of course, he was not 
given a sentence in excess of that provided under the relevant 
section. To make an issue out of this salutary provision—in the 
circumstances at present prevailing in the Northern Region—seems 
to me quite unjustifiable. 

Thirdly, all witnesses—whatever their religion, sex or 
‘* interest ’? in the case—must now be heard, and the court must 
reach its decision after taking all this evidence into consideration. 
As is common to native courts throughout most of Africa, except 
only where the court holder is a qualified barrister, legal representa- 
tion is not permitted; but the accused is allowed, through the court, 
to ask the prosecution witnesses any relevant questions, and to 
produce any witnesses he likes in rebuttal. The differences between 
this and the previous system are almost revolutionary. 

Fourthly, the courts have been reorganised in such a way that 
all appeals, and sometimes cases in first instance, will go to a court 
which is completely independent of the local Emir—whether this be 
direct to the High Court or to one of the new Provincial Native 
Courts 7 which this ‘‘ retrograde legislation ’? established in each 
Province. 

Space forbids any adequate treatment of every detail to which 
Mr. Price takes exception. Those criticisms which concern points 
which have not yet been mentioned may, however, be broadly 
classified under two headings: first, those in which he takes what 
seems to be an unnecessarily sombre view, and secondly, those in 
which he appears to labour under an almost complete misapprehen- 
sion. It must, however, be stated that he has frequently—although 
no doubt unintentionally—dealt with his material in the most 
inadequate way, sometimes omitting words or sections which are 


6 Thus s. 887 of the Criminal Procedure Code provides that ‘‘it shall be 
sufficient ın any trial before a native court to have, instead of a formal charge, 
a statement of the offence complained of, with the date and place and, when 
material, the value of the property in respect of which the offence has been 
committed." Sımilarly, s B88 e enacts that, when this procedure is followed, 
any conviction ‘* shall be atated with a reference to the appropriate section of 
the Penal Code or other Ordinance or Law under which in the opinion of the 
Court an offence has been committed. 

1 With a further appeal to the High Court. Thus appeals from native courts 
in all cases go to the High Court as of right, whether directly or indirectly. 
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essential to a right understanding of the subject under discussion. 
Of this a single instance must suffice. Almost at the end of his article 
Mr. Price quotes the first few lines of section 889: ‘‘ Upon charging 
an accused person a native court shall call upon him to state his 
defence and to inform the court of the names and whereabouts of 
any witnesses... .’? The simple expedient of completing the quota- 
tion (which in fact continues “ . . . whom he intends to call in his 
defence, and the court shall procure the attendance of such witnesses 
and hear their evidence”) would have made it clear that the 
purpose of this section is not to embarrass the accused, but to help 


Under points regarding which Mr. Price takes what seems to be 
an unnecessarily sombre view may be mentioned the provision in 
section 186 of the Penal Code that ‘ Whoever being required by a 
summons, notice, order or proclamation proceeding from any public 
servant legally competent as such public servant to issue the same 
to attend... at a certain time and place, intentionally and without 
reasonable cause refuses or omits to attend... , shall be punished.” 

As a matter of fact, Mr. Price is, it is submitted, incorrect in 
supposing that this section would cover a police officer who may 
‘¢ require the attendance before him of any person being within the 
limits of his own police district whose evidence appears likely to be 
of assistance . . .”’ for it seems probable that sections 186 and 187 of 
the Penal Code refer only to documents of a formal character which 
have been served or published, and this would scarcely apply to a 
police officer’s requirements under section 128 of the Criminal Pro- 
cedure Code. It is certainly true, however (although Mr. Price does 
not mention this), that section 150 of the Penal Code would provide 
a sanction for a refusal to answer questions put by the police (or any 
public servant) in the exercise of their lawful powers. But is this, 
in sober fact, so sinister a provision as to justify the phrase “* retro- 
grade legislation ’’—particularly when taken in conjunction first 
with the caveat, which Mr. Price mentions, that a person slfall not 
be bound to answer “ if his answer would tend to expose him to a 
criminal charge *” and secondly with the provisions of section 124 (1) 
of the Criminal Procedure Code, which Mr. Price does not quote, 
that “ No police officer or person in authority shall make use of any 
threat or of any promise of an advantage towards any person in an 
investigation under this chapter in order to influence the evidence 
he may give ”?? Much the same also applies to the provision which 
makes it a punishable offence for someone to refuse to sign a state- 
ment he has made when required to do so by a public servant legally 
competent to require this.? Almost certainly, again, this does not 
apply to an examination of a witness by the police; but would it be 
so very sinister if it did ? 

Again, Mr. Price emphasises that the police are required to send 


8 s. 148 of the Penal Code. 
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their “ First Information Report ” (including any “ grounds for 
suspicion ”) to the appropriate court for instructions,® and that the 
court may also, at its discretion, ask to see the “‘ case diary.” 1° 
It is perfectly true that this may mean that the court which ulti- 
mately tries the case may have some previous knowledge of its 
antecedents—which may, of course, be regarded as undesirable in 
principle. What needs emphasis, however, is first that the reason 
for this provision is a desire to protect—not to prejudice—the 
interests of the accused, by ensuring that inexperienced police do 
not prosecute him, or delay his prosecution, without adequate 
reason; that there is nothing alien to the regular practice of the 
native courts in this somewhat inquisitorial procedure—and it must 
be remembered that the native courts handle the overwhelming 
majority of all litigation; and that there is nothing to prevent a 
magistrate who feels prejudiced by what he has already learnt of a 
case from asking that someone else should conduct the trial. 

Under criticisms in which Mr. Price appears to labour under an 
almost complete misapprehension may be mentioned, first, his 
sweeping assertion that by this legislation ‘ the magistrate becomes 
an official of the Executive and his detachment is destroyed. By 
these means his status is reduced. As a counter to possible tyranny 
and as a social force he has been eliminated.’ This is an irrespon- 
sible allegation and a travesty of the facts. 

Mr. Price, as it seems to me, has fallen into the error into which 
so many English lawyers are prone to slip. He automatically 
assumes that an institution which has matured in England is neces- 
sarily an ideal model for a system of law in any part of the world. 
He ignores the wise caution of Lord Denning in the Nyali Bridge 
case and seems to take it for granted that a system of procedure 
adapted, by an accident of history, to a different environment, 
different circumstances and, indeed, to a different age, must neces- 
sarily be ideally fitted for an emergent African state today. Our 
trial procedure, as Mr. Justice Devlin’s book on Trial by Jury makes 
plain, is subject to a good deal of criticism even at home. Why, 
then, should the accusatorial system, which is in any case peculiar 
to the British Commonwealth and the U.S.A., be necessarily 
adopted in its entirety in a country where a number of different 
considerations may apply? Here in England, for example, when 
evidence is not brought by the prosecution, it can generally be 
assumed that such evidence does not exist; for the police have at 
their disposal the skill of scientists, experts and specialists of all 
sorts, together with the advice of learned counsel. The defence, 
similarly, has the assistance of legal practitioners and a wide choice 
of specialists on numberless subjects is at its disposal; so, if the 
defence does not produce any evidence in favour of the accused, one 


8 gs. 117 and 118 of the Criminal Procedure Code. 
10 gs, 144, 
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may legitimately presume that it is not available. In such circum- 
stances there may be little harm, and considerable advantage, in the 
judge acting as no more than an arbiter between the two contesting 
parties. In Nigeria, on the other hand, the failure of the native 
authority police to bring certain evidence may be due to a number 
of reasons, and the failure of the defence to produce similar evidence 
may be due to the inexperience of the accused, the fact that he can 
have no one to represent him in certain cases, and to his general 
poverty and embarrassment. It is in these conditions that the role 
of the silent umpire needs to be reinforced, in certain circumstances, 
by that of an upright and independent investigating magistrate. 

Turning to specific points, I can see no justification for Mr. 
Price’s assumption that section 158 of the Criminal Procedure 
Code implies that the accused must postpone all the questions he 
wishes to put to prosecution witnesses until the prosecution’s case 
has been ended. There is nothing in section 168 to support this; 
and section 162 specifically provides the accused with another 
opportunity, at the conclusion of the case for the prosecution, to 
“ cross-examine or further cross-examine 7 any .. . of the witnesses 
for the prosecution whose evidence has been taken.” It seems 
clear that this does not in any way preclude the accused from 
questioning each witness, in the normal way, when he gives evi- 
dence; instead, it confers a further right on the accused, once he 
has been informed of the charge, to recall any witness for further 
questioning in order to bring out any points which he may feel will 
help him in refuting it. As for trials in native courts, section 891 (8) 
specifically provides that ‘‘ After hearing the evidence of any 
witness," a native court shall ask an accused person if there is any 
question which he wishes the court to put to the witness on his 
behalf.”’ 

Again, it is a travesty of the facts to assert that the accused 
must ‘ prove his innocence.” Mr. Price bases this assertion on the 
fact that an accused person, on being informed by the magistrate 
of his alleged offence, is asked to ‘* show cause why he should not 
be convicted.” 1? But he does not make the point that this pro- 
cedure applies only in a minority of cases where the Governor by 
Order in Council has allowed a special ‘“‘ summary ” procedure. 
Even so, it means no more than that the accused is asked to specify 
his defence to the charge; he is certainly not presumed to be guilty. 
On the contrary, it is only where he admits that he has committed 
an offence, and his admission has been recorded as nearly as possible 
in his own words, that ‘‘ if he shows no sufficient cause why he 
should not be convicted the magistrate may convict him accor- 
dingly.”? 13 Where, on the other hand, “< an accused person states 
that he intends to show cause why he should not be convicted ” the 


11 The italics are mine. 
12 g. 156 of the Criminal Procedure Code. 
18 s, 157 (1) of the Criminal Procedure Code. 
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prosecution has to prove the case against him, as is apparent from 
section 159 (1), which reads: ‘“‘ If upon taking all the evidence... 
and making such examination of the accused as the magistrate 
thinks necessary for the purpose of enabling him to explain any 
circumstances appearing in the evidence the magistrate finds that 
no case against the accused has been made out which if not rebutted 
would warrant his conviction, the magistrate shall discharge him.” 
Again, section 162 (1) makes specific provision for an accused who 
“ pleads not guilty or makes no plea or refuses to plead.” It is 
true that subsection (4) of the same section provides that after the 
completion of the case for the prosecution—and any cross-examina- 
tion of the prosecution witnesses—the accused shall be “ called 
upon to enter upon his defence and produce his evidence.” But 
the fact that he does not have to “ prove his innocence ” is 
sufficiently apparent from section 191 (8), which provides that after 
hearing the evidence for the prosecution the High Court may, “ if 
it considers that the evidence against the accused . . . is not 
sufficient to justify the continuance of the trial, record a finding of 
not guilty . . . without calling upon him . . . to enter upon the 
defence. . . .”” It may be observed in passing that words exactly 
similar to section 156 are used in the Indian legislation; but the 
guilt of the accused must always be proved by the prosecution, 
except only in the case of a full—and acceptable—confession. 

Similarly, the provision that in section 168 (9) of the Criminal 
Procedure Code a magistrate may, at the conclusion of the prosecu- 
tion’s case, ‘‘ examine him generally on the case for the purpose 
of enabling him to explain any circumstances in the evidence ” is 
designed to help the accused to understand what he has to answer, 
and to “discover his line of defence,” not to convict him. 
Again, the fact that the court may at any stage, for the purpose 
of enabling the accused to explain any circumstances appearing in 
the evidence against him, put such questions to him as it considers 
necesshry and that, while he need not answer these questions, the 
court may ‘‘ draw such inference from such refusal as it thinks 
fit ”? 14 may, certainly, aid the magistrate at arriving at the truth— 
and thereby prejudice the chances of a guilty man escaping punish- 
ment; but it seems quite unwarranted to regard this as a denial of 
justice, particularly in circumstances where no jury is involved; and 
to say that ‘‘ the golden thread of British criminal justice, that it is 
for the prosecution to prove its case and not for the accused to prove 
his innocence, has been completely broken ” is sheer nonsence. 

As a matter of fact, section 285 (4)—to which the Indian Code 
of Criminal Procedure has no parallel—specifically states that ‘“ The 
sole purpose of such examination shall be to discover the line of 
defence and to make clear to the accused the particular points in 


14 g. 285 (1) and (2). But Mr. Price goes too far when he states that the court is 
““ enjoined "' to do this; for the provision 1s permissive, not mandatory. 
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the case for the prosecution which he has to meet in his defence 
and there shall be nothing in the nature of a general cross-examina- 
tion for the purpose of establishing the guilt of the accused.” 
Indeed, section 168 (9) itself expressly provides that ‘f nothing in 
this examination shall be in the nature of a general cross-examina- 
tion for the purpose of establishing the guilt of the accused.” 
Properly used—and subsection (4) above requires this—this provi- 
sion may prove helpful to the accused as well as to the court. 

Very similar is the allegation that the provision of section 881 
of the Criminal Procedure Code (‘‘ No finding or sentence pro- 
nounced or passed shall be deemed invalid merely on the ground 
that no charge was framed, unless, in the opinion of an appeal court 
or reviewing authority a failure of justice has in fact been occa- 
sioned thereby ”) will “ put upon an appellant the onus of proving 
his innocence in relation to a charge never made to the appellate 
court before any relief can be obtained.’ This is ridiculous. 
Section 156 provides that when an accused appears before a magis- 
trate * the particulars of the offence of which he is accused shall 
be stated to him,” while section 887 states that “fit shall be 
sufficient in any trial before a native court to have, instead of a 
formal charge, a statement of the offence complained of with the 
date and place . . .”?; so what section 881 really means is that an 
appellant who has been found guilty of some offence, after being 
told—at the beginning of his trial—of what he was accused, will not 
succeed in his appeal merely by reason of showing that he was not 
charged under some specific section of the Code, but only if he can 
show that some failure of justice has occurred (such, for instance, 
as a sentence in excess of that provided under the section under 
which he should have been charged). Similarly, under section 882, 
the appellate court is not to quash a conviction merely because of 
some failure, by the lower court, to conduct the case in the way 
which might be demanded of a more sophisticated tribunal: for 
example, if an official of a native authority has been duly found 
guilty of corruption and convicted of the offence of a public 
servant dishonestly receiving money, his conviction is not to be 
quashed merely because the native court did not realise it was 
necessary for it to demand formal proof that the accused occupied 
the office which everyone knew him to occupy—in spite of the fact 
that this is, of course, a necessary ingredient in the offence. Instead, 
such omissions are to be suitably remedied. But can any fair- 
minded person regard this as a miscarriage of justice, against the 
background of a police force and judicial personnel which is largely 
untrained? To comment on this that ‘‘ the general public might 
well think that when a man had been tried, found guilty and 
sentenced (in a native court, possibly to death) without ever having 
had the charge against him framed or put, a failure of justice would 
ipso facto occur ” represents a hopeless confusion between the form 
of the charge and the substance of justice. As for the allegation 
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that the accused must “ prove his innocence,” this has already 
been refuted. 

Almost exactly similar, again, is the allegation that section 882 
of the Criminal Procedure Code, when taken together with other 
sections, means that ‘‘ an appellant against whom a defective 
summons has been served bringing him to court to trial on a charge 
which is never framed or put to him, after which a number of irregu- 
larities occur and against whom the magistrate finally gives a judg- 
ment which omits to take cognisance of a technical aspect of the 
law, is without redress in the appellate court unless he can demon- 
strate his innocence (‘ a failure of justice °’) of a charge which has 
never been made.” This is sheer perversion of the true position. 
He does not have to demonstrate his innocence, but merely to show 
that some irregularity in his trial—for an offence of which he was 
duly informed, even if not precisely charged under the Code—might 
well have prejudiced the issue, and he will then be entitled to 
succeed in his appeal. It is well known that in India, for example 
where the Procedure Code runs on similar lines—appeals of this 
sort are frequently successful. 

The following sections—not noticed by Mr. Price—tell their own 
story: 

“ Tf any appellate court is of opinion that any person convicted 
of an offence was misled in his defence by the absence of a charge 
or by an error in the charge, it may direct a new trial to be had 
upon a charge framed in whatever manner it thinks fit.” 15 

“€ A court exercising appellate jurisdiction shall not .. . interfere 
with the finding or sentence or other order of the lower court on 
the ground only that . . . there has been a technical irregularity in 
precedure, if it is satisfied that the accused has not been prejudiced 
in his defence and that the finding and sentence or order are cor- 
rect.” 18 How Mr. Price can suggest that this legislation, which in 
fact heralded the most signal advance in justice and civil rights in 
the Notthern Region of Nigeria (as best exemplified, perhaps, in the 
fact that now—in marked contrast to the past—no one can be con- 
victed of a criminal offence except under the Penal Code or some 
other statutory enactment), may have opened the door to a military 
dictatorship, passes my powers of comprehension. 


J. N. D. ANDERSON.* 


15 Criminal Procedure Code, s. 222. 


16 g. 988 
* 0.B.H., LL.D., Professor of Oriental Laws and Director of the Institute of 
Advanced Legal Studies, University of London. 
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Tue LADIES’ DIRECTORY AND CRIMINAL CONSPIRACY 
Tue JUDGE as Custos Morum 


Waen Parliament attempted to drive prostitutes off the streets by 
_ imposing heavier penalties for solicitation in the Street Offences Act, 
1959, it was foreseen that there would be an increase in the number 
of dubious advertisements in shop-windows by persons offering their 
services as models, masseuses, and the like. It was also feared by 
some that the activities of touts and ponces would increase and the 
whole business would become highly organised. But few can have 
imagined that someone would produce a magazine giving the names, 
addresses and telephone numbers of prostitutes, and in some cases 
photographs, and in others, references to the services offered to 
sexual perverts. No provisions were inserted in the Act of 1959 
dealing with such activities. 

Frederic Charles Shaw saw the possibilities of exploiting the 
situation to make some money by publishing the booklet or maga- 
zine called the Ladies’ Directory, which landed him in the dock at 
the Old Bailey. He was charged on an indictment containing three 
counts, as follows: 

(1) conspiracy to corrupt public morals (the conspiracy being 

with those who inserted the advertisements, au certain 
other persons unknown) ; 

(2) living on the earnings of prostitution, contrary to section 80, 

Sexual Offences Act, 1956; 
(8) publishing an obscene article, contrary to section 2, Obscene 
Publications Act, 1959. 


At the trial, the late Judge Maxwell Turner had ruled that a con- 
spiracy to debauch and corrupt public morals was a common law 
misdemeanour and was indictable as such. He also held that there 
was evidence for the jury to consider on the count relating fo living 
on the earnings of prostitution, and directed them on the test to be 
applied in relation to the obscenity charge. The jury convicted 
Shaw on all three counts, and he was sentenced to nine months’ 
imprisonment. 

He appealed to the Court of Criminal Appeal against conviction, 
claiming that (1) there was no such offence at common law as a 
conspiracy to corrupt public morals unless the acts alleged were 
offences against the criminal law or amounted to a civil wrong; 
(2) in regard to the count for living on the earnings of prostitution, 
a distinction should have been drawn between services supplied to 
a prostitute for reward and the mere receipt of the earnings of a 
prostitute; (8) there was a misdirection on the count alleging an 
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obscene publication. There were several other less important 
grounds of appeal, including one which claimed that the publication 
of the magazine was in the public interest, and therefore not 
criminal! Shaw also appealed unsuccessfully against sentence. 

In a reserved judgment delivered by Ashworth J.,! the Court of 
Criminal Appeal, consisting of Lord Parker C.J., Streatfeild and 
Ashworth JJ., dismissed the appeal on all grounds, and leave to 
appeal to the House of Lords was granted, limited to the first two 
grounds. In argument, the prosecution had conceded that, in 
regard to the conspiracy count, the conspiracy alleged was to do an 
unlawful act, and not a conspiracy to do a lawful act by unlawful 
means. The unlawful act which was alleged was the common law 
misdemeanour of corrupting public morals, which might arise in two 
ways, either (1) any act calculated or intended to corrupt the morals 
of the public in general, or (2) any act calculated or intended to 
outrage public decency. The Court of Criminal Appeal held that it 
was an established principle of the common law that conduct calcu- 
lated or intended to corrupt public morals (as opposed to the morals 
of a particular individual) is an indictable offence. 

The House of Lords upheld the conviction on counts 1 and 2, but 
there was an interesting and important divergence of opinion 
between the majority and Lord Reid on the precise grounds on 
which such a decision should rest.? 


Living on the earnings of prostitution 


Dealing with the offence of living on the earnings of prostitution 
first, Véscount Simonds said that the law does not seek to include 
“ every person whose livelihood depends in whole or in part upon 
the payment to him by prostitutes for services rendered or goods 
supplied, clear though it may be that payment is made out of the 
earnings of prostitution.” * It must be left to a jury to say in 
regard to any particular conduct whether the statutory offence has 
been committed. A person does not necessarily escape, however, by 
receiving payment for the goods or services that he supplies to a 
prostityte which he would not have supplied but for the fact that 
she was a prostitute. 

Lord Reid expressed the scope of the offence more clearly when 
he described the statute as being aimed at persons in a parasitic 
telationship to the prostitute or to a number of them.‘ He is a little 
alarmed at the wide import of the remarks made by Viscount 
Simonds on this subject, especially in relation to their possible 
application to landlords letting premises to prostitutes, and to 
tradesmen supplying goods or services to a prostitute. For his part, 


1 The judgment of the Court of Criminal Appeal is printed before the report of 
the case in the House of Lords, see Shaw v. D.P.P. [1961] 2 W.L.R. 897 at 
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Lord Reid could not hold that there should be any severe limitation 
on the tradesman supplying goods or services to a prostitute in the 
ordinary course of his business. Presumably this would extend to 
the more unusual commissions, provided they are received and dealt 
with in the course of a normal, respectable, business. Both the 
learned lords found great difficulty in knowing where to draw the 
line over this business of living on the earnings of prostitution, and 
Viscount Simonds said that the jury must be directed that some 
limitation must be put on the words,” while Lord Reid thought that 
if they were given their ordinary and natural meaning, that would 
be a clear enough limitation.® It is conceived that the two speeches 
give a useful guide for the future, if taken together, though there 
might have been some difficulty if Lord Reid had not qualified what 
Viscount Simonds said. 


Conspiracy to corrupt public morals 


It is on the subject of the conspiracy count that the views of their 
lordships diverged most markedly. Viscount Simonds and the 
majority were prepared to assert quite strongly that there was an 
offence of conspiracy to corrupt public morals which was known to 
the common law, but it is not quite clear whether this assertion 
carries with it the finding that there is an offence of corrupting 
public morals where there is only one person involved. It would 
appear from Viscount Simonds’ speech that he assumed that there 
is. He entertained no doubt that in the sphere of criminal law 
there remained in the courts of law “ a residual power to enforce 
the supreme and fundamental purpose of the law, to consefve not 
only the safety and order but also the moral welfare of the State, and 
that it is their duty to guard it against attacks which may be the 
more insidious because they are novel and unprepared for.”’ 1 

He accepts Lord Mansfield’s claim that the courts are custodes 
morum, without placing this in its historical context. He is willing 
to concede that the occasions for the exercise of such residual power 
by the judges will be rare today, ‘* for Parliament has not been slow 
to legislate when attention has been sufficiently aroused.’’.8 But 
gaps remain, and the judges can and must fill these gaps by means 
of judicial legislation. In a curious sentence at the outset of his 
speech he prefaces his sweeping claims to judicial power by a 
rhetorical question to the effect that he need not say that he is not 
an advocate of the right of the judges to create criminal offences.® 
Somehow the double negative here seems to be a little misplaced ! 
Where in the books will one find the common law misdemeanour of 
corrupting public morals? In none to my knowledge. Where in the 
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modern cases? In none to my knowledge. As for the uncertainty 
which springs from this approach, he believes the matter can safely 
be left to the jury, which may be an answer to fears of undue 
judicial innovation, but can hardly assist the legal adviser in decid- 
ing whether a proposed course of action by a client is criminal or 
not. For such a person, Lord Reid’s views may have more appeal: 
“ In other words, you cannot tell what is criminal except by guess- 
ing what view a jury will take, and juries’ views may vary and may 
change with the passing of time.” 1° 

Lord Morris, too, placed his faith in juries in a characteristic 
judgment: “ Even if accepted public standards may to some extent 
vary from generation to generation, current standards are in the 
keeping of juries, who can be trusted to maintain the corporate good 
sense of the community and to discern attacks upon values that 
must be preserved.” 7+ But juries are directed by judges, and the 
result is that to a very large extent we are constituting an Old Bailey 
judge and jury as guardians of our moral welfare as a public and as 
interpreters of what is good for us. And this in an area where some 
of the most controversial moral issues of our time arise, and where 
there is already a corpus of legislation which presumably expresses 
the will of the people, as interpreted in another place. 

Lord Reid’s dissent on the conspiracy count will probably be 
classed by future generations along with some of Lord Atkin’s 
famous speeches as containing sounder doctrine than the majority 
view. Many who have long striven to have the criminal law based 
upon a modern appreciation of the use to which its armoury can 
best bg put will recognise the more authentic note struck by Lord 
Reid, and will welcome the brave and courageous way in which he 
flatly contradicts his brother judges on the question whether there is 
such a general offence known to the law as conspiracy to corrupt 
public morals (‘‘ there is no such general offence ”). He relies 
heavily on the celebrated monograph on the Law of Criminal Con- 
spiracits by R. S. Wright (later Wright J.) from which he quotes the 
following significant passage : 

“ Jn an imperfect system of criminal law the doctrine of 
criminal agreements for acts not criminal may be of great 
practical value for the punishment of persons for acts which are 
not, but which ought to be made punishable irrespective of 
agreement....”? 13 


But, says Lord Reid, even if there is still a vestigial power of this 
kind, it ought not to be used unless there is general agreement that 
the offence to which it is applied ought to be criminal if committed 
by an individual. There are wide differences of opinion today about 
how far the law should go to punish immoral acts which are not 
10 p. 929. 

11 p 988 


12 p. 928. The passage comes from p. 88 of Wright's book, which was published 
in 1873. 
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done in the face of the public. Parliament is the proper place, 
indeed the only place, to settle such matters. ‘‘ Where Parliament 
fears to tread it is not for the courts to rush in.” ** Lord Reid 
might well have finished the quotation from Wright’s book: 


‘¢ | |. but this use of the doctrine involves an important delega- 
tion of a legislative power in a matter in which the exercise of 
such power ought to be carefully guarded, since the legislature 
admits its own inability to discover the principles on which 
legislation ought to proceed.” 


In Lord Reid’s view, the courts cannot now create a new offence, 
or a new kind of criminal conspiracy, or at least, if any such power 
still exists, this is not a proper sphere in which to exercise it. He 
reviews the authorities, both in case-law and in the classic texts, 
and finds nothing to indicate that there is such a general and far- 
reaching offence as conspiracy to corrupt public morals. In Lord 
Reid’s view, a narrower direction would have been possible and 
more acceptable to him, confining the jury’s attention to the public 
invitation to indulge in acts of sexual perversion, which was con- 
tained in some of the advertisements.* Lord Tucker also referred 
to this aspect of the case, which he regarded as conclusive in favour 
of the prosecution.** On this point, Lord Hodson observed, how- 
ever, and, it is submitted, rightly so, that although there were these 
references in some of the advertisements, they added nothing to the 
substance of the charge of conspiracy to corrupt public morals, and 
amounted in the main to no more than references to the usual 
incidents associated with prostitution and irregular sexual inter- 
course.*® ° 

Lord Tucker’s speech contains a very careful review of the 
authorities. He prefers to base his support for the conspiracy count 
on the argument that this is really only a particular instance of a 
conspiracy to effect a public mischief. If it had been so argued, 
then indeed we might all have been saved a lot of trouble, but in 
fact the case cannot be viewed in this light, and dismissed’on the 
ground that there is respectable authority for the view that con- 
spiracy to commit a public mischief is a crime. One,of the 
mysteries of the case is that the prosecution was framed in terms 
of conspiracy to corrupt public morals, and then argued on the basis 
that this was a conspiracy to do an unlawful act, viz., to corrupt 
public morals, itself a substantive misdemeanour at common law. 
This probably was done to avoid arguing on the basis of the much 
criticised law relating to public mischief." Be that as it may, 


18 p. 924, 14 p. 928. 15 p. 985. 18 p. 989. 

11 The prosecution accepted the now traditional definition of conspiracy, that ıt 18 
an agreement to do an unlawful act or to do a lawful act by unlawful means, 
which Wright describes as Lord Denman’s antithesis, and which he maintains 
was never intended as a definition: tbid., 65. He shows that ıt cannot be and 
cannot have been intended to be a complete definition of criminal combination 
despite its use as such by Willea J. in the House of Lords in Mulcahy v. R. 
(1868) L.R. 3 H.L. 308 at p. 817. 
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Lord Tucker’s judgment appears to represent a distinct recognition 
of the notion of public mischief as a foundation for a conspiracy 
charge, as well as a recognition of the notion of conspiracy to 
corrupt public morals. 


Two questions 


Two questions remain for consideration. The first is, which side 
has the better of the argument? The reader must make his own 
choice. It is submitted, however, that anyone who has studied the 
anxious researches in this field of Wright, Winfield,** Sayre,” and 
who is familiar with the outspoken comments and criticisms of 
Stephen,” Stallybrass °! and Glanville Williams ?? on the claims of 
the judges to define acts as criminal and to act as custodes morum, 
will be inclined to look suspiciously at any new move by the judges 
to resurrect their common law powers and exercise them, and will 
conclude that such developments must be stubbornly and stead- 
fastly resisted. It may well be thet there are gaps in the law which 
ought to be filled, but it does not by any means follow that the 
judges are the most suitable agents for the task. That the judges 
have not always responded to such situations by making new law 
has been abundantly shown in Dr. Glanville Williams’ treatise, 
and maybe they render a better service to the common law by 
drawing attention to the gaps and calling for legislative action as a 
matter of urgency. To invoke the common law powers is to be 
guilty of a judicial folly which besmirches the fair name of the 
common law, so that it is hard to describe it any more in Lord 
Radclige’s picturesque phrase in his Rosenthal Lecture, quoted by 
Viscount Simonds.* 

The second question concerns the future of the English law of 
criminal conspiracy. Surely the time has come to refer the whole 
matter to the Criminal Law Revision Committee? It is widely 
recognised that many aspects of the law relating to criminal 
conspifacy are unsatisfactory. The Criminal Code Commissioners 
recommended a definite list of criminal conspiracies, and the Draft 
Code of 1879 proposed a similar fairly precise definition. Some 
countries have adopted this policy.*° It is submitted that we should 
look at the whole matter again, as a matter of urgency. 


J. E. Har Worum{ms. 


18 P. H. Winfield, The History of Conspiracy and Abuse of Legal Procedure 
(1921). 

19 85 Harv.L.R. 893. 20 ĦH.C.L., ui, 859. 

21 (1933) 49 L.Q.R. 183, reprinted ın The Modern Approach to Criminal Law, ed. 
Radzınowicz and Turner (1948), p. 68 et seq. 

22 Criminal Law: The General Part (1968), § 188, p. 450 et seq., §§ 168, 169, 


p. 649 et seg. 23 Ibid. pp. 452—453. 
34 ‘lhe phrase referred to by Viscount Simonds is where he remarks 
that there are still ‘‘ unravished remnants of the common law.’’ It 1s under- 


stood that this comes from the Juhus Rosenthal lecture delivered by Lord 
Radcliffe ın 1960, “ Law and its Compass ” (Northwestern University Press). 
25 See details in Glanville Willams, op. ctt., p. 559. 
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Toe Cement MAKERS’ AGREEMENT: RISK AND PRICES 


Tue Restrictive Practices Court upheld the agreement between the 
members of the Cement Makers’ Federation to charge identical 
prices at the point of delivery to customers. Perhaps the main 
point of interest in the case is that this is the first time that it has 
been accepted by the court that a restrictive agreement resulted in 
lower prices and thus conferred a substantial benefit on buyers. 
Since the general line of argument could apply to many other 
industries, the decision may establish an important precedent. 

The Federation’s main argument was that, for the increasing 
demand for cement to be met, new capacity must be installed. 
Firms would instal new capacity only if they expected it to provide 
an adequate return on the capital invested taking the risk into 
account. Thus, in free competition, supply and demand would 
result in a price sufficiently high to induce new investment. Since 
the existence of the agreement eliminated some of the risk, the 
members of the Federation were prepared to accept a lower return 
on capital and so could meet the demand at lower prices. 

Evidence was produced to establish that the scheme had, in the 
past, been operated to charge low prices as compared with free 
competition. An accountant calculated that, to secure the rate of 
return on capital employed which would be required in conditions 
of free competition (15 to 20 per cent.), prices would have to be 
substantially higher than the average price currently ruling. Making 
the comparison from another point of view, the return on investment 
in the two works most recently constructed by members had been 
less than 10 per cent. On the basis of this evidence, the court 
accepted the contention that the scheme had resulted in lower prices 
in the past. It should be pointed out, however, that this evidence 
is not logically conclusive. 

The theoretical proposition on which the comparison is based is 
that in an expanding industry the long-run price must be sufficient 
to give an adequate reward to new investment. Long-rurf price 
should be interpreted to mean the average of the prices ? over the life 
of the investment, in this case of the order of thirty years. A firm 
requiring 15 per cent. return would not necessarily be deterred from 
building new plant, and initially charging low prices, if it thought 
that prices would rise in the future to bring the long-run price to a 
satisfactory level. And it might very well take the view that prices 
would rise if, as was agreed by the parties and accepted by the 
court, demand is expected to expand in the future. A similar 
qualification is relevant to the calculation of the rate of return 
which the industry has required from new investment in the past. 
The rate of return may have been 10 per cent. for the first ten years 
of a plant’s life, but this is quite consistent with the requirement 


1 Re Cement Makers’ Federation's Agreement [1961] 2 All B.R. 75; (1961) L.R. 
R.P. 241. 
2 Future prices should, of course, be appropriately discounted. 
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and expectation of a return of (say) 15 per cent. if the expected 
rate of return over the subsequent twenty years is around 18 to 20 
per cent. 


Although the court accepted that in the past the scheme had 
resulted in lower prices, it pointed out that this was relevant only 
in so far as it indicated the way the scheme would be operated in 
the future. The court had to predict the future level of prices on 
two alternative assumptions. On the first assumption, that the 
scheme were allowed to continue, the court believed that the 
industry would continue to be content with a return of under 
10 per cent. on new investment and to charge low prices.* Secondly, 
assuming the scheme were ended, the court implied that the firms 
would raise prices to yield the competitive rate of return of 15 per 
cent. (p. 91 H). 

Although the consequences of the first assumption were discussed 
in some detail the judgment has little to say in justification of its 
conclusions about the results of ending the agreement. The court 
accepted “* . . . that [the members of the Federation] have felt able 
to do this [charge low prices] because of the added security of their 
investment afforded by the common price agreement and that, 
without that security, they would have required and could have 
obtained a higher return of the order of 15 per cent.” (p. 90 D). 
Now if it could be argued that the scheme in fact gave negligible 
additional security, it would follow that the scheme was not 
necessary to secure the lower prices—at least, not on the grounds 
presented in the judgment. 

The cement industry bears some standard characteristics of a 
risky industry. The plant is long lived, so that firms embarking 
on new investment must predict conditions of demand and supply 
far into the future. In the short run, a high proportion of total 
cost is fixed, and in times of low demand prices could fall far below 
total cost in a highly competitive industry. Demand is liable to 
wide fluctuations for the industry and even more so for the 
individual works. 

For the purpose of examining the necessity for a risk premium 
on new investment in the cement industry in the absence of the 
agreement, it is convenient to distinguish between long- and short- 
run fluctuations in demand. If, in the long run, demand is less 
than expected and the average price received for the product is low, 
a heavy loss may be made on the initial investment in the plant. 
But this risk is ruled out by assumption in the judgment. It was 
agreed by both parties and accepted by the court that demand 
would continue to rise at a rate of some 8} to 4 per cent. per annum 
and that supply would keep in step with demand except for short 
periods in some places (p. 89). Moreover, once it is admitted that 


3 The court made some recommendations to, and accepted assurances from, the 
Federation which are discussed at the end of this note. 
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long-run demand might decline then a bulwark of the Federation’s 
argument falls to the ground—for it is only when new capacity 
must be installed that the competitive price must give the competi- 
tive rate of return. A secular fall in demand might cause prices to 
fall to such an extent as to yield a negative rate of return in 
competitive conditions. In these circumstances the scheme would 
operate to prevent buyers reaping the benefits of the sellers’ over- 
optimistic predictions of future demand. This detriment was not 
considered in the judgment. We can conclude that to explain the 
necessity for a risk premium on the grounds that long-run demand 
might fall is inconsistent with the main reasoning of the judgment. 

Now let us assume that the forecast of long-run demand is held 
with confidence, but that short-run demand is subject to random 
fluctuations (which average out over the life of the plant to the 
predicted level). In these circumstances we can conceive of two 
reasons why firms should require a higher minimum rate of return 
under free competition than they would under the scheme. ‘The 
first is simply that they prefer a steady income to a fluctuating 
stream with the same average value. But large, well-established 
firms are able to dampen the effects of fluctuations by building up, 
and drawing down, reserves; and it seems unlikely that they would 
be prepared to accept a substantial cut in their minimum return on 
capital merely for a more even distribution of the same income over 
time. The second reason for requiring a risk premium is appro- 
priate in the case of a firm which is financially weak. A firm may 
view with confidence long-run prospects in an industry and yet be 
deterred from building costly long-lived plant. If demand is subject 
to short-run fluctuations, it is possible that, if demand in the first 
few years is very poor, the firm may be unable to meet its obliga- 
tions and be forced into bankruptcy. In this case the firm will 
require to be tempted by a higher rate of return before it will court 
the possibility of a disaster before it has had time to build up 
reserves. It appears unlikely that the firms in the cement industry 
possess the characteristics to need a substantial risk premium 
because short-run demand is liable to fluctuations. 

Nor does it seem that, even if short-run demand flucttates, 
profits need fluctuate widely. When discussing the average level 
of prices the court compared the effects of the scheme with “ free 
competition.” At that stage, it did not describe in detail the nature 
of the competition which could be expected in the absence of the 
scheme. However, the court elaborated its expectations when it 
came to discuss the ds a structure of prices. ‘* The industry 
is dominated by APCM. . It is the natural price leader in the 
industry.... It would be i in a strong position in any price war with 
one of the other companies ” (p. 91). Thus, in the absence of the 
scheme, it seems likely that APCM could, if it wished, exert a 
powerful influence to stabilise profits. 

It is a pity that the judgment does not discuss more fully the 
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necessity of a risk premium in the cement industry if the scheme 
were abandoned. For it appears that it might be difficult to explain 
the necessity for a risk premium on grounds which are consistent 
with some of the fundamental propositions which underpin the 
judgment, unless it were contended that the firms were financially 
weak. If one accepts the proposition that the abrogation of the 
agreement would not increase risk, there is no obvious reason why 
prices should be higher. 


The effects of the basing point system * have long exercised the 
minds of American businessmen, economists and lawyers. It would 
have been interesting if the judgment had provided an extended 
analysis of the effects of the system. The court was satisfied that 
transport costs were kept low and that there was no serious distor- 
tion of the pattern of location of users of cement. One gets the 
impression that the court found the arguments against the basing 
point system advanced by the Registrar lacking in sharpness when 
compared to the argument and evidence supporting the contention 
that the scheme as a whole ° resulted in a lower average price; 
moreover the magnitude of the reduction in average price might 
have seemed to outweigh any detriments to the public, even if the 
Registrar’s arguments had been conceded. 

The basing point system was operated so as to give a transport 
subsidy to more distant buyers * in comparison with those located 
nearer cement work. This implies that for any given average level 
of prices the buyers near cement works paid higher prices than they 
would if charges for transport more nearly reflected the true cost of 


4 In the Black Bolt and Nut case, the court seemed to take the view that a 
similarly olgopolistic industry would price with restraint in the absence of a 
restrictive agreement: L.R. 2 R.P. at p. 9L 

5 The ‘‘ basing point system ` is a method of calculating delivered prices. In 
this case a base price is fixed for each work or adjacent group of works. 
Concentric circles are drawn round each base which delimit zones within 
whgch the delivered price ıs the same to all customers. The delivered prices 
rise as the zones get farther away from the base, until the zone intersects a 
similar price zone from another basing point. Thus the whole country is 
covered by price zones within any one of which the delivered price ıs identical 
no «matter from where, ın fact, the cement is transported. 

6 The judgment does not discuss whether or not the basing point system was an 
essential feature of the price restriction scheme. The main benefit received 
by buyers was argued to be the lower prices which resulted from the elimima- 
tion of msk through the reduction of competition. Other forms of restrictive 
agreements might have had the same effects. 

7 In an addendum to the Monopoly Commission Report, Mr. Hull and Sir Arnold 
Plant contended that subsidising outlying areas was against the public interest 
ın that ıt restricts the possibility of specialised local competition. The Mono- 

les and Restrictive Practices Commission: Report on the Supply of Certain 
ndustrial and Medical Gases, p. 106. Professor G. C. Allen criticised the use 
of a umform delivered price system in the fertiliser ney on the grounds 
that ıt led to '‘. . . a distortion in the present pattern of production and costs, 
and the uneconomic use.of resources. . . ."’ The basing pomt system 1s 
simular to a uniform delivered price system ın that prices charged to customers 
do not reflect the true costs of supplying them. The Monopolies and Restrictive 
Practices Commission: Report on the Supply of Chemical Fertilisers, pp. 
229-230. 
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transport. Thus the court had to balance this detriment to a section 
of the public against the benefit secured by the lower average level 
of prices. The court found that, because of the nature of competi- 
tion to be expected in a highly concentrated industry, there was no 
strong presumption that, if the scheme were abrogated, prices would 
more nearly reflect transport costs. Moreover, a conservative esti- 
mate of the price rise under free competition was more than double 
the highest estimate of the transport subsidy included in the ex 
works price. Thus it seemed that even buyers located near cement 
works would be worse off if the scheme were abrogated. 


The court considered a number of subsidiary restrictions asso- 
ciated with the agreement, of which the two most interesting were 
the aggregated rebates to large purchasers and the requirement that 
prices charged should be those ruling on the date of delivery. 
Rebates were granted to large customers based on their total pur- 
chases of cement from all members of the Federation during the 
course of the year. The court found that this restriction had no 
economic justification and had the positive disadvantage of dis- 
couraging firms from leaving the Federation and inhibiting the entry 
of independent producers. This restriction was declared void. 

The second restriction prohibited members from entering into 
long-run contracts at a fixed price. The court found this reasonably 
necessary for the maintenance of the main restriction since otherwise 
“ . .. it would be a simple matter for individual members, by enter- 
ing into long-term contracts at a fixed price, to evade and so nullify 
the effects of a price agreement based on the current costs of the 
industry plus a reasonable margin of profit ” (p. 95). It is tnfor- 
tunate that the court does not elaborate this point because it is 
difficult to see the force of the argument. That prices received 
should be based upon current costs plus a reasonable profit margin 
does not seem an essential and sacrosant feature of the justification 
of the scheme. The Federation’s argument was that long-run prices 
would be lower if restricted competition enabled the members to be 
satisfied with a lower return on capital. Thus long-term contracts 
at a fixed price would only be inconsistent with the scheme if they 
led to increased risk by encouraging more competition. It would 
not seem impossible to inhibit the use of this weapon of competition 
by special provisions for fixed price contracts—for example, by 
requiring that the price should be that ruling at the date of the 
contract. Thus the admitted advantages to buyers of fixed price 
contracts might be secured without facilitating an increase in 
competition. 


Although the court found that the industry had operated the 
scheme to the advantage of buyers in the past, and believed that 
the present members would continue to operate it with restraint, it 
nevertheless felt that, taking the long view, additional safeguards 
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were needed. The industry had in the past been advised on produc- 
tion costs by an independent committee. The court felt that this 
committee exerted an ‘influence [which], while not mandatory, 
has been effective in exercising a wise control over prices... .” 
The industry undertook to make specific provision within the scheme 
for the continuance of the committee. In addition, the court made 
some recommendations as to additional information which should 
be submitted to the committee by members of the Federation. 
Should the Federation change its price policy with regard to 
method or profitability, this “‘. . . would be a material change in 
relevant circumstances entitling the Registrar to apply to the court 
under section 22 of the Act”? (p. 98). The Federation offered an 
assurance that, if requested, it would supply the Registrar with 
** such information relative to prices and costs as is in the possession 
of the Independent Costs Committee for the purpose of enabling 
him to decide whether he should make an application under 
section 22°?° (p. 98). Thus the result is that so long as the 
industry wishes to continue the scheme it must submit to a form 
of price control, although one may question whether the Registrar 
is an ideal instrument for maintaining a watch on an industry’s 
prices. Although one might dispute the logic of the judgment, the 
result seems to be that the scheme will benefit buyers as long as 
demand continues to expand. It is interesting to ask whether, if 
the long-term trend in demand turned downwards, this would 
constitute a change in relevant circumstances enabling the Registrar 
to make an application under section 22, for we have argued that 
the agsumption of expanding demand underlies the judgment. If 
the Registrar applied and was successful, we would have the para- 
doxical situation that, in the only circumstances in which the 
industry really needed the scheme, they were denied its benefits. 


J. R. Gout. 


REWRITING CONTRACTS AND THE COURT OF APPEAL 


In 1965 the defendant in Alder v. Moore? was a professional 
footballer playing for West Ham when, in the course of a game of 
football, he suffered a serious injury to his right eye. He was, 
however, a member of the Association Football Players’ and 
Trainers’ Union, and he was insured under a Lloyd’s policy taken 
out by the Union on behalf of its members. Under that policy, 
he was paid £500 by underwriters in respect of permanent total 
disablement; but he was required under the policy to give, and 


8 In the Black Bolt and Nut case the question of an application under s. 22 by 
the Registrar was discussed: [1960] 8 All E.R. at p. 142; L.R. 2 R.P. at 
p. 102. However, in that case no similar assurance to provide information was 


given. 
1 [1961] 2 W.L.R. 426; [1961] 1 All E.R 1. 
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duly signed, a personal undertaking, the material part of which (as 
rectified by agreement) read as follows: : 


“ In consideration of the above payment I hereby declare 
and agree that I will take no part as a playing member of any 
form of professional football in the future and that in the 
event of infringement of this condition I will be subject to a 
penalty of the amount stated above ” [i.e., £500]. 


Within four months of receiving this sum of £500 the defen- 
dant, who was no longer a member of the Union, once again began 
regularly to play professional football, this time for a minor club, 
Cambridge United. Upon discovering this the underwriters 
(through a representative) brought this action to recover the sum 
of £500 from the defendant under his undertaking. The Court of 
Appeal (Sellers L.J. and Slade J., Devlin L.J. dissenting) held, 
reversing Paull J., that the underwriters were entitled to recover. 

Four principal arguments were advanced by the defendant why 
the underwriters’ claim should not succeed : 

(1) The undertaking provided that the defendant would take no 
part as a playing member of any form of professional football in 
the future. These words exactly reflected the words in clause 8 
of the policy, which made provision for the giving of the under- 
taking; and in the policy the word ‘‘ member ” was defined as “a 
person of the male sex who was registered with the Union as a 
member of the Union.” It was accordingly argued for the defen- 
dant that, since he was no longer a member of the Union (i.e., the 
Association Football Players’ and Trainers’ Union) when he played 
for Cambridge United, he had not broken his undertaking by taking 
part as a playing member of any form of professional football. 
This argument was, however, rejected by the Court of Appeal. 
Sellers L.J.,? relying on the fact that the words ‘‘ playing member ”’ 
were not together in the policy except in clause 8, held that in that 
setting they clearly had no reference to membership of the Union. 
Devlin L.J.* pointed out that the term “a playing member Of any 
form of professional football ’? was ungrammatical, ill-chosen and 
obscure and he, like Paull J., thought it was best interpreted as 
“ a member of a team playing professional football.’ In view of 
this obscurity it is, perhaps, not altogether surprising that this 
argument was rejected, but it is submitted that there was a good 
deal to be said in its favour. It is always a strong step to reject 
a definition provided in a contractual document. If the word 
“ member ” is not here given its defined meaning, it appears to 
have little or no meaning in the undertaking as given; the word 
‘ player ” might equally well be substituted for the words ‘ play- 
ing member.” Moreover it is, with respect to Sellers L.J., difficult 
to see why, in the undertaking, the words “ playing member ” 


2 Ibid. at p. 480. 
3 Ibid. at p. 484, 
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should “‘ clearly have no reference to membership of the Union.” 
It would be necessary to distinguish a member of the Union who 
was a player from a member of the Union who was, for example, 
a trainer; and good sense can be made of the undertaking in that, 
if the defendant resumed professional football as a playing member 
of the Union, the underwriters would be continuing to provide cover 
for him although they had already paid him £500 for his permanent 
total disablement. 

(2) The defendant’s second argument, which was linked with 
his first, was that in view of the doubtful meaning of the under- 
taking the contra proferentem rule should be invoked against the 
underwriters to prevent them from enforcing the undertaking in 
the way in which they sought to do. It was this argument 
which had appealed to Paull J. in the court below and upon which 
he had based his judgment for the defendant. It was, however, 
rejected by Sellers L.J. (and presumably also by Slade J.) on the 
grounds that the contra proferentem rule could not ‘* defeat the 
clear meaning of the words.” * Such a rejection was, it is submit- 
ted, remarkable in view of the obscure wording of the undertaking. 
It is, perhaps, not surprising to find that Devlin L.J. was sym- 
pathetic towards this argument, though he based his dissenting 
judgment, as we shall see, on a different ground. He would, 
however, have relied upon what he called ‘‘ a rule of construction 
rather wider than the contra proferentem.’? He said °: 


“ This undertaking and the clause from which it springs 
are most unusual impositions to put upon an assured. Insur- 
ance policies are concerned with events; insurers either pay or 
do not pay the sum assured according to whether or not the 
event has happened; they do not normally exact undertakings 
from the assured about his future behaviour once he has got 
the money. The money that they pay out under a policy of 
this sort is obviously intended to be spent as soon as the 
agsured gets it, it will be his only support while he is looking 
for another means of livelihood. I think that it can be strongly 
argued that if underwriters want to get the money back again 
on the happening of a certain event, they must define the 
event in clear and unambiguous terms so that the assured can 
know exactly what he can and cannot do. If they do not do 
that, they cannot rely upon the promise at all... .” 


There is, it is respectfully submitted, very considerable force in 
this approach, though it is not easy to see in what respects this 
“ wider rule of construction ”’ differs from the contra proferentem 
Tule. 

(8) The judgments are, however, principally concerned with the 
defendant’s third argument, namely, that the undertaking was a 
penal provision and, as such, unenforceable by the underwriters. 


4 Ibid. at pp. 480-481 
5 Ibid. at pp. 484—435." 
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In the court below Paull J. took the view that the sum claimed was 
not a penalty, but we are not told upon what grounds he reached 
this conclusion. In the Court of Appeal, Slade J. held that the 
undertaking imposed no contractual obligation upon the defendant 
not to play professional football; it was, he considered, simply 
making provision for the repayment of the sum of £500 in a certain 
event, i.e., if the defendant resumed playing professional football, 
and so, there being no breach of contract, the question of a penalty 
did not arise. With all respect, it is very difficult to reconcile this 
view with the actual words of the undertaking. Devlin L.J. 
thought that the language was, in this respect, ‘‘ as plain as a pike- 
staff ° and that it contained a promise by the defendant not to 
play professional football again. Indeed, it is hard to imagine how 
a contractual undertaking could be more clearly imposed than by the 
words ‘* In consideration of so-and-so, I hereby declare and agree 
so-and-so.”? 

Sellers L.J. held that the sum claimed was not a penalty 
because, as in Re Apex Supply Co., Ltd., there was nothing 
* unconscionable or unjust and therefore unenforceable to be 
found.” 7 In the Apew case, Simonds J. held that no question of 
penalty versus liquidated damages arose, because he was concerned 
with a contract for the payment of a certain sum in a certain event 
and, that event having happened, the sum became payable. In 
the present case, however, unless Slade J.’s construction of the 
undertaking was accepted (and Sellers L.J. does not appear 
expressly to have accepted it), the situation differed from that in 
the Apew case in that the only event upon which the sum of £500 
became payable was the breach by the defendant of his undertaking 
not to play professional football. Accordingly Devlin L.J., relying 
upon a passage in the dissenting judgment of Jenkins L.J. in 
Cooden Engineering Co., Ltd. v. Stanford,® considered that the 
question of penalty versus liquidated damages did here arise; and, 
since he further took the view that there was no evidence that any 
damage to the underwriters flowed from the defendant’s breach, he 
held that the sum claimed by the underwriters was a penalty and 
irrecoverable in law. It did not assist the underwriters that they 
might not have been acting unconscionably in this particular case; 
the meaning and effect of the clause had to be considered as at the 
date of the contract and not at the date of the breach and, tested 
in the light of its potentialities, it could be used extremely harshly. 

It is submitted that on this point, too, the dissenting judgment 
of Devlin L.J. is to be preferred. No doubt the majority of the 
court were striving to reach a conclusion consistent with what they 
conceived to be the merits of the case. The merits were, however, 
not entirely on one side; before they made the payment, the under- 
writers had every opportunity to decide whether the defendant had 


e [1942] Ch. 108. 
1 [1961] 2 W.L.R. 426 at p. 482. 8 [1958] 1 Q.B. 86 at p. 109. 
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suffered permanent total disablement, but they were content to 
make the payment in a doubtful case, relying for their protection 
upon a clause which, if enforced in certain circumstances, could 
result in serious hardship to the defendant. It may well be that 
the underwriters could have protected themselves beyond dispute if 
they had used a different form of undertaking; indeed, we are told 
that they have already adopted a new form of words in under- 
takings of this kind. But is is difficult to see how the law, as 
hitherto accepted, could be held to permit the enforcement of the 
undertaking here used. We have been told again and again that 
the courts will not rewrite contracts for parties, and those who have 
to advise parties of their rights under contractual provisions appre- 
ciate to the full the practical advantages of this rule, for it is of the 
greatest importance that contracting parties should know where 
they stand. It is therefore not a little disturbing to find the Court 
of Appeal deciding a case upon a view of a contract which does not 
appear to accord with the words actually used. 

(4) Finally, the defendant in his counter-notice took the point 
that his undertaking not to play professional football in future was 
unenforceable as being in restraint of trade. This argument was 
not pressed in the Court of Appeal, for no doubt good tactical 
reasons; but it is one which, if adumbrated, would have raised a 
number of difficult questions. Certainly, an undertaking given 
under a policy of insurance is a novel context in which to find a 
covenant in restraint of trade in the ordinary sense; moreover, 
especially in view of the provision for payment of the penalty of 
£500, it is doubtful whether the appropriate remedy for breach 
of the undertaking, if enforceable, would have been the ordinary 
remedy of injunction. This was therefore no ordinary covenant 
in restraint of trade and it was moreover one which, in its context, 
might have been held to be reasonable and so enforceable. The 
only reference made to the argument in the judgments was by 
Sellers L.J., who stated ° that he did not know why the point was 
raised even on paper. Often, however, it is difficult to foresee how 
a case will develop on appeal and it is submitted, with respect, that 
this Was a valid arguable point which, although it might not 
succeed, it was proper for a careful pleader to keep open in his 
counter-notice. 

Rosert GOFF. 


An INGENIOUS CONCEPT OF EFFECTIVENESS 


Hunter v. Hunter and Waddington? affords an unusually nice 
illustration of that Holmesian maxim engraved in every conflict 
lawyer’s heart—‘‘ the foundation of jurisdiction is physical 
power.” ? 

9 [1961] 2 W.L.R. 426 at p. 488. 


1 [1961] 2 W.L.R. 691; [1961] 2 All E.R. 121. 
2 McDonald v. Mabee 87 Sup.Ct. 848 (1917). 
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‘A husband, who had a fortune of £20,000 and a gross annual 
earned income of £2,670, had recently divorced his wife on the 
ground of adultery and was applying to the court under section 24 
(1) of the Matrimonial Causes Act, 1950,’ for an order settling certain 
property of his wife upon the two children of their marriage, their 
independent means being virtually nil. Almost at once after the 
decree absolute, the wife had married a man who was domiciled in 
Kenya; at the time of the husband’s application she was in fact 
resident there. The registrar reported in favour of a settlement 
comprising all the wife’s property in England, viz., a reversionary 
interest (in a fund of some £15,000 held by English trustees) under 
her father’s will and her half share, valued at about £2,125, in the 
former matrimonial home, giving her a life interest in the former, 
but not in the latter. The wife, who also possessed some assets in 
Kenya and Australia, appeared under protest (and so did not 
submit to the jurisdiction) and objected on the grounds (a) that 
the court had no jurisdiction and (b) that, even if it had, more 
property than was reasonable was included in the proposed settle- 
ment. The husband sought confirmation of the report. 

Basing himself upon Tallack v. Tallack and Broekema,* counsel 
for the wife argued that the wife’s foreign domicile precluded 
jurisdiction. To borrow the words of Scarman J. “ this is altogether 
too sweeping a proposition.” > It was quite clear from the judg- 
ment of Lord Merrivale P. in that case that it was not the Dutch 
domicile and residence of the wife that stood in the way of his 
ordering a settlement but the facts that all her property was situated 
in Holland and that no effect would be given in Holland ta any 
order that the English court might make. Having lost this point, 
counsel then urged that, despite the presence within the jurisdiction 
of the property belonging to the wife, no effectual order could be 
made because, finally, the order could only be enforced by personal 
coercion of the wife—and she was beyond the court’s reach—and 
because it would amount to the infringement of the authority of the 
Kenya courts to seek to enforce it against her. Counsel for the 
husband maintained that the property could be effectively settled 
notwithstanding these objections. It may be mentioned that it had 
not been suggested that effect would be given to any order that the 
court might make by the Kenya courts. - 


3 This reads: ‘‘If ıt appears to the court ın any case in which the court 
pronounces a decree for divorce . . . by reason of the adultery . . . of the wife 
that the wife is entitled to any property either ın possession or reversion, the 
court may, if it thinks fit, order such settlement as ıt thinks reasonable to be 
made of the property, or any part thereof, for the benefit of the innocent party, 
and of the children of the marrage, or either or any of them.” 

4 [1927] P. 211. In this case a husband sought a settlement under what is now 
s. 24 (1) of the 1960 Act of his former wife’s property, she having remarried 
and become domiciled and resident ın Holland and having no property within 
the English jurisdiction; Lord Merrivale P refused to make any order on the 
ground thas, if he did so, 16 would be *' an idle and wholly meffectual process."’ 

5 [1961] 2 W.L-R. at p. 693. 


A 


Serr. 1961 NOTES OF CASES 648 


Counsel for the wife had suggested that the settlement could 
not be drafted because (which is true) section 24 contained no 
power to refer the matter to conveyancing counsel of the court and 
that to allow the husband or his advisers to draft the settlement 
would be contrary to principle. Even if he were wrong on this 
point, he submitted, the settlement when drafted could not be 
executed because section 47 of the Supreme Court of Judicature 
(Consolidation) Act, 1925, could not apply to a settlement.® 
Scarman J. did not finally decide whether he had power to refer 
the matter of drafting the settlement to conveyancing counsel in the 
absence of an express power in section 247 because he felt able to 
give directions for the preparation of the instrument he thought 
necessary. ‘“‘ The words of the section,” he said, ‘f seem to me 
conclusive upon the point: for the court, having power, ‘ if it 
thinks fit,’ to order ‘ such settlement as it thinks reasonable,’ must 
have power to give directions as to its drafting and finally to 
approve a submitted draft. The language is quite clear, requiring 
the court first to decide whether the case is a fit one for settlement 
and then to decide and order whatever settlement it considers 
reasonable.” ® In so far as it was urged that a draft submitted 
by the husband instead of by the wife, her advisers or conveyancing 
counsel of the court would be unjust, the learned judge pointed out 
that she would have “‘ the safeguard of the court’s approval of the 
draft before it was submitted for execution ” ° and that he could 
thus provide for the drafting of the settlement without resort to 
attachment proceedings. 

Einally, there was the matter of the execution of the settlement. 
His lordship considered that the settlement envisaged by section 
24 (1), like the one here proposed by the registrar, was an instru- 
ment transferring property to trustees to hold on certain trusts. 
As such, he considered, it would fall within the term “‘ any con- 
veyance, contract or other document ” as used in section 47 of the 
192% Act. Since it had already been held +° that the provisions of 
ô This reads: ‘‘ Where any person neglects or refuses to comply with a judg- 
ment or order directing him to execute any conveyance, contract or other 
dotument . . . the High Court . . . may order that the conveyance, contract 
or other document shall be executed . . . by such person as the court may 
nominate for that purpose... .” 

There ıs certainly Jifficulty in this context: Style v. Style and Keiller [1954] 
P. 209 (C.A.), relied on by counsel for the wife, did not settle the point, 
though it tends to negative the possibility of such reference. It is clear from 
the judgment of Scarman J., at pp. 695-696, that he thinks such reference 18 
within the court’s powers. 8 At p. 696. 
Ibid. Presumably the husband or his advisers must have had all the docu- 
ments necessary, and all other information, for the preparation of the deed, for, 
while the court has inherent power to order a respondent to lodge the necessary 
documents with conveyancing counsel of the court (see Bartlett v. Bartlett 
(1918) 84 T.L.R. 518), no order could have been made against the wife here 
inasmuch as she was abroad. 

10 See Re Cathcart [1898] 1 Ch. 466 (C.A.); Savage v. Norton [1908] 1 Ch. 290 

and, espeaaliy Howarth v. Howarth (1886) 11 P.D. 68; ibid. 95 (C.A.). A 


wit of att ent may of course be obtained ım appropriate cases, as in 
Medley v. Medley (1882) 7 P.D. 122 (C.A.). 
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this section can operate entirely independently of the power of 
attachment, he held himself able to order a person to execute the 
deed without concerning himself with the fact that he could not 
attach the wife on account of her refusal to consent to the drafting 
of the settlement. Thus, he concluded, he could make an effectual 
order and would vary the registrar’s report by ordering, inter alia, 
a settlement of one-half the reversionary interest, subject to the 
wife’s life interest therein, and of the whole of her interest in the 
matrimonial home, excluding any life interest therein. 

This reasoning appears, with respect, to be impeccable and 
certainly opens up new vistas of the principle of effectiveness. 


P. R. H. Wess. 


Inrants’ Contracts—La NOUVELLE VAGUE? 


In his recent paper on “ Reform in the Law of Contract,” ! Mr. 
Grunfeld remarked that litigation in the field of infants’ contracts 
“ has remained relatively dormant since the termination in 1914 of 
the golden era of the high-living Oxbridge undergraduate. But, the 
large sums of money of which teenagers now dispose and to which 
a large section of trade and industry has been attracted may give 
these problems of infants’ capacity a sharper significance than was 
foreseeable before the war.” The reason why the “ teenager 
revolution ” has not so far produced a rash of litigation is not far to 
seek. Although young people now dispose of large sums of money 
the primary outlet for spending it is on food and drink, clothes and 
the assorted products of the entertainment industry. In all these 
cases cash transactions predominate. This means that though the 
contract into which the infant enters may itself be void, it will 
usually be immediately followed by performance so that the infant’s 
right to recover his money will usually be barred by the fact that he 
must show total failure of consideration.? 

However such transactions do not account for the whole of 
teenage spending, which also spills over into the field of consumer 
durables, where hire-purchase is the normal method of finance. 
Some of the legal problems which can thus arise are illustrated by 
Yeoman Credit Ltd. v. Latter.” In this case the plaintiffs, a finance 
company, let a car on hire-purchase terms to the first defendant 
Latter, who was known to all the parties to be an infant. At the 
end of the hire-purchase agreement there was a form of guarantee 
and the words: ‘* Note—if the hirer is under twenty-one an adult 
must sign a special form of indemnity.” The second defendant 
11 For the full text of the variation, see [1961] 2 All E.R. at p. 128. 

1 (1961) 24 M.L.R. 62 at 84, 

2 Valentini v. Canals (1889) 24 Q.B.D. 166; Pearce v. Bramm [1929] 2 K.B. 810. 
Mr. Treitel (1957) 73 L.Q.R. 194 at 202, argues that the rule 1s not so wide but 
ib is agi that Ins argument on this point 138 adequately answered by Mr. 
Atiyah (1958) 74 L.Q.R. 97 at 102. Even on Mr. Treitel’s view the infant’s 


right to recover will often be lost in such cases. 
- 3 [1961] 1 W.L.R. 828; [1961] 2 All E.R. 294. 
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accordingly signed a second document headed ‘ Hire-purchase 
Indemnity and Undertaking.” The first defendant made the initial 
payment on the car but never paid any of the instalments and the 
plaintiffs repossessed the car in May 1959 and sold it. They 
claimed to recover £182 8s. from the second defendant under the 
indemnuity.* 

At the invitation of counsel, the county court judge decided a 
preliminary point of law ° and held that the hire-purchase agreement 
was void under section 1 of the Infants Relief Act, 1874, and that 
the undertaking of the second defendant was a guarantee of a void 
contract and was therefore also void. The plaintiffs appealed to the 
Court of Appeal. It was admitted that the hire-purchase agreement 
was not a contract for necessaries and the Court of Appeal therefore 
had no difficulty in concluding that the county court judge was 
correct in holding that it was void. They decided however that 
he was wrong to decide that the plaintiffs had no remedy against 
the second defendant. 

This situation naturally calls to mind the decision of Oliver J. 
in Coutts § Co. v. Browne-Lecky.’ It will be recalled that in that 
case the second and third defendants had guaranteed the overdraft 
of the first defendant, an infant, with the plaintiff bank, who knew 
of the first defendant’s infancy. It was held that the infant’s 
contract to repay the loan was void and therefore the guarantees 
given by the second and third defendants were void. That decision 
has been subjected to criticism on a number of grounds. 

In the first place no account was taken of the predominant view 
that she words “‘ absolutely void ” in section 1 of the Infants Relief 
Act, 1874, are not to be taken at their face value and that infancy is 
to be treated as a “‘ personal privilege.” The vexed question of 
the interpretation of these words has been sufficiently canvassed of 
late ° and it is sufficient to note here that the Court of Appeal in the 
present case do not appear to have been invited to overrule this 
aspedt of Oliver J.’s decision. 

A second criticism of Oliver J.’s reasoning, which counsel did 
put forward in the present case, is that he was wrong to decide that 
there is a general rule that a guarantee of a void contract must 
itself of necessity be void. This decision was based on the decision 
of the House of Lords in Swan v. Bank of Scotland,’ on appeal 

4 They also sued the hirer as first defendant but they never served him and he 
took no part ın the proceedings. 

5 This course was criticised by Harman L.J. who said that this procedure was 
only useful where the preliminary point will decide the substantial question 

at issue between the parties [1961] 1 W.L.R. at 885; [1961] 2 All E.R. at 299. 

8 This seems to be the first decision that the words ‘‘ goods supplied "' include a 

contract of hire-purchase. See Treitel (1957) 78 L.Q.R. 194 at 196-197. 

7 [1947] K.B. 104. 

Bee Sutton and Shannon on Contracts, Bth ed., pp. 115, 116, note (r); Chitty 
on Contracts, Vol. IL, p. 448. 

See Treitel (1957) 78 LQ R. 194 at 200-202, and cf. Atiyah (1957) 74 L.Q.R. 


97 at 99-101. The authorities for the orthodox view are conveniently collected 
in (1957) 78 L.Q.R. 201, note 42. 10 (1886) 10 Bhi (w.s.) 627. 
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from Scotland and on a statement by Pothier, as quoted in De 
Colyar’s Law of Guarantees.1 Mr. Cohn has shown, however, that 
there is much to be said for the other view.!2 It is clear that the 
version of the civil law upon which Oliver J. relied was misleading 
in that it failed to take account of the fact that both Roman law 
and most modern civil law systems regard a guarantee of a naturalis 
obligatio as binding. It would seem that there would be much to be 
said for inquiring why the law avoids the main contract rather than 
applying a rule of thumb that the guarantee falls with it. This 
might well promote a result more desirable in principle and it would 
not be without authority since against Swan v. Bank of Scotland 
may be set Yorkshire Railway Wagon Co. v. Maclure and Garrard 
v. James,'* where it was held that the directors of a company who 
have guaranteed an ultra vires debt of the company are liable on 
the guarantee.*® It is true that Oliver J. expressed himself unable 
to understand the basis of these decisions but they have stood for 
some time and are generally accepted as good law. It is interesting 
to note that Leake cites them as authority for the proposition that 
“ a guarantee of an illegal debt is illegal and void; but a guarantee 
of a debt which is merely void and not illegal . . . is valid.” 1° 
Rowlatt on Principal and Surety 17 seems to take a similar view. 


The Court of Appeal were able to avoid expressing any opinion 
on this vexed question as they were able to distinguish Coutts & Co. 
v. Browne-Lecky on the facts and hold that the present trans- 
action involved not a guarantee but an indemnity. It was decided 
by the Court of Appeal in Wauthier v. Wilson 18 that the incapacity 
of the infant defendant would not avail his father, where the Matter 
had joined as principal borrower.’® In the present case the Court 
of Appeal were able to find ample material in the document signed 
by the second defendant and in the surrounding circumstances to 
justify classifying the transaction as an indemnity and not as a 
guarantee.? This approach deprives the case of a good deal of 
legal interest but several points still call for comment. 

It is clear, first, that though Coutts & Co. v. Browne-Lecky has 
not been overruled, its practical importance is now minimal It 


11 8rd ed. t p: 210. 

12 (1947) 10 M.L.R 40; see also Else-Mitchell (1947) 68 L.Q.R. 255. 

18 (1881) 19 Oh.D. 478. 

14 [1925] 1 Ch. 616. 

15 Cf. Sutton and Shannon on Contracts, 5th ed., p. 182. 

16 Contracts, 8th ed., p. 598. 

17 8rd ed., p. 168. Cf. Pollock on Contracts, 18th ed., p. 125. 

18 (1912) 28 T.L.R. 289. 

19 At first instance Pickford J. had treated the transaction as a guarantee and 
held it valid. The Court of Appeal taking a different view of the nature of 
the transaction did not express a decided view on the guarantee pomt, but it is 
fairly clear that they were very doubtful whether Pickford J.'s reasoning could 
be supported. oat Š 

20 See especially the full consideration of the wording and effect of the document 
by Holroyd Pearce L.J. [1961] 1 W.L.R. at 881-888; [1961] 2 All E.R. at 
206-298. 
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had already been suggested °! that its effect could be avoided by 
using a form of words which suggested indemnity and not guarantee 
and any banks and hire-purchase finance companies which have not 
already adopted this suggestion will surely now do so. 

Secondly, it must be noted that the distinction between guaran- 
tee and indemnity is one which evolved in relation to a completely 
different branch of the law, viz., section 4 of the Statute of Frauds. 
The general principle behind the distinction is fairly clear and was 
stated by Davey L.J. in the leading case of Guild & Co. v. 
Conrad **: ‘In my opinion, there is a plain distinction between a 
promise to pay the creditor if the principal debtor makes default in 
payment, and a promise to keep a person who has entered, or is 
about to enter, into a contract of liability indemnified against that 
liability independently of the question whether a third person makes 
default or not.’ Nevertheless the application of the distinction, as 
with most distinctions associated with the statute, has been attended 
with much barren ingenuity and hair-splitting.”* It is surely legiti- 
mate therefore to regret that the distinction has been given fresh 
life.* Harman L.J. showed clearly that he regarded this distinction 
as gaining nothing in translation.” 

Finally, attention may be directed to the method by which the 
court decided whether the transaction was one of guarantee or of 
indemnity. No doubt in the traditional but unhelpful formulation 
this is a question of the intention of the parties but what clues 
should be regarded as most significant? Two factors seem to stand 
out on the facts of the case. The first is that the document 
embgdying the agreement between the plaintiffs and the second 
defendant differed considerably from the hire-purchase agreement in 
the obligations it purported to impose so that it could plausibly be 
regarded as an attempt to protect the plaintiffs against loss rather 
than to make good the infant’s liability.7* 

Secondly, there was the fact that all the parties knew that the 
hire-purchase agreement could not be enforced against the infant 
defendant. This gave added force to the argument that the parties 
must have intended the second transaction to be independent of the 
validity of the first and both Holroyd Pearce and Harman L.JJ. 
laid stress on this.?? This view would tend to support the suggestion 


21 Chorley, Law of Banking, 4th ed., at p. 154; Holden, re for Bankers’ 
Advances, 3rd ed., pp. 206-208. 2 [1894] 2 Q.B. 885 at 896. 
23 Bee Williams, Statute of Frauds, Section IV, ot 12-15; Cheshire and Frfoot 
on Contract, bth ed., p. 164; Wilson, Principles of the Law of Contract, p. 82; 
aneo i B Law of Contract, Zlat ed 67; Salmond and Winfield on Contract, 
24 Seo Atiyah, 'Ttroduction to the Law of Contract, p. 83. 
eiry 1 WL. R. at 835; [1961] 2 All E.R. at 299. It is worth noting that 
the distinction between guarantee and indemnity is nowhere expressly taken 
in the company cases, although ın Garrard V. James at least there 1s a sugges- 
tion that the directors assumed a primary liability. 
26 See [1961] 1 W.L.R. at 832; [1961] 2 All E.R. at 297 (Holroyd Pearce L.J.); 
[1961] 1 W.L.R. at 836; [1961] 2 All E.R. at 800 (Harman L.J.). 
27 [1061] 1 W.L.R. at 833; [1961] 2 All E.R. at 298 (Holroyd Pearce anne 
[1961] 1 W.L.R. at 885; [1961] 2 All E.R. at 299 (Harman L.J.). 
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that Oliver J. took a wrong view of the facts in Coutts & Co. v. 
Browne-Lecky and should have treated the transaction as an 
indemnity.2® This line of argument has an insidious charm but it is 
not completely convincing since to say that the parties intend their 
transaction to be effective is not quite the same as to say that they 
intend to adopt one form rather than the other.?? Yet knowledge 
clearly seems relevant and this tends to confirm the suspicion that 
the guarantee-indemnity distinction will prove a blind alley and 
that knowledge should be one of the factors in deciding whether a 
guarantor of an infant’s contract should be liable. There is a clear 
distinction on the merits between a person who guarantees a con- 
tract which he believes to be binding on the principal debtor and 
one who knows that the principal debtor is not legally liable. Is it 
too much to hope that the law can take this into account? *° 


M. P. FURMSTON. 


COMPLICATIONS OF THE FUNDAMENTAL TERM 


Taz Court of Appeal continued their recent reappraisal of the 
modern common law of hire-purchase in Yeoman Credit Ltd. v. 
Apps. This time the subject of the proceedings was an unusable 
car which was neither safe nor roadworthy when it was delivered to 
the hirer, although some minor defects, not affecting the working 
of the car, had been seen by the hirer before the hire-purchase 
agreement was signed. On discovering the state of the car the 
hirer did not immediately reject it: he complained but paid the first 
three instalments under the hire-purchase agreement, hoping that 
the dealer would contribute towards the estimated cost of putting 
the car into proper repair (about £100). When this did not 
happen the hirer refused to pay the fourth instalment and rejected 
the car. After two instalments had not been paid the finance 
company terminated the agreement, in accordance with its provi- 
sions, and had the car towed away, thus, in effect, recognising the 
uselessness of the car as a car. They then sued for arrears of instal- 
ments unpaid, to which claim the hirer counterclaimed, as money 
paid for a consideration that had failed, the deposit and the three in- 
stalments, totalling £170, paid by him to the finance company. One 
final fact must be noted. In the agreement it was provided that no 
warranty was given as to the age, state or quality of the car or as 
to fitness for any purpose, and any implied warranties and 
conditions were expressly excluded. 


28 Cheshire and Fifoot on Contract, 5th ed., p. 848, note 2. Cf. Sutton and 
Shannon on Contracts, bth ed., p. 182, where ıt seems to be suggested that 
knowledge of infancy has the oppomte effect. 

29 Davies L.J. was extremely T bnbtful whether any significance could be 
pataca ed eee knowledge of the parties [1961] 1 W.L.R. at 887; [1961] 2 All 

R. at . 
30 Some Continental systems make this distinction, See Cohn (1947) 10 M.L.R. 40 


at 46. 
1 [1961] 2 All E.R. 281; [1961] 3 W.L.R. 94. 
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Despite this denial or exclusion of any express warranty as to 
quality, the Court of Appeal found no difficulty in concluding that 
a breach of contract had taken place. It was held that in a contract 
of hire (and therefore of hire-purchase) there was an implied war- 
ranty, condition or undertaking that the thing hired was reasonably 
fit for the purpose for which it was hired, whether that purpose was 
expressly made known to the owner of the thing or impliedly known 
to him in the sense that he knew the ordinary use of the thing. 
Even though the warranties implied by the Hire-Purchase Act, 
1988,? were inapplicable,* the common law protected the hirer, to 
the same extent, so it would appear. Why then was the legislation 
necessary? Only Davies L.J. attempted to solve this conundrum.‘ 
One answer he gave was that the matter was thus put beyond 
doubt by legislation. Where was the doubt? Admittedly, in 
Robertson v. Amazon Tug and Lighterage Co.” the point had been 
left undetermined. But there was a catena of authority before 1988 
suggesting that in contracts of hire such a term as to fitness was 
implied. The effect of the legislation, it is suggested, was to 
-produce doubts, which have now been put to rest by this decision, 
about the implication of such a term into a contract of hire-purchase 
outside the scope of the statutes. 

The second answer given by Davies L.J. is based on the distinc- 
tion between statutory terms as to quality implied into hire-purchase 
contracts and fundamental conditions. Not every sort of unfitness 
would amount to a breach of the fundamental condition of such a 
contract: therefore it may have been thought necessary to enact 
that defects less than those which constituted a fundamental breach 
of the contract should give a right to the hirer in cases covered by 
the statutes.” Thus, according to Davies L.J., legislation was 
necessary to protect buyers on hire-purchase in the event of breaches 
of contract that were not fundamental enough to give them rights 
at common law. But if they had no rights at common law, does 
this ndt mean that at common law there were no implied terms as to 
quality? And if there were no such terms before 1988, why should 
there have been any after that date? It is respectfully suggested 
that these two answers are inconsistent. 

Be that as it may, the second answer of Davies L.J. leads to the 
main point of the case. If the statutory implied terms are not 
fundamental conditions, then, on the argument submitted above, 
neither is the term as to fitness implied now, if not before 1988, by 


28. 8 (1) (d), (2), implying conditions as to merchantable quality and fitness for 
the required purpose, if known to the owner. 

3 Because the price of the car took the agreement outside the scope of the Hire- 
Purchase Acts, 1988—54. 

4 [1961] 2 All ER. et at p. 292. 

5 (1881) 7 Q.B.D 

6 Sutton vV. Tee Pisao) 12 M. & W. 52 at per Lord Abinger; Jones v. 
Page (1867) 15 L.T. 619; iyman v. Nye East) 6 Q.B.D. oki Mowbray v. 
Merryweather [1895] 2 Q.B. 640 ; Vogan v. Oulton (1899) 81 L.T. 485. 

7 [1961] 2 All E.R. 281 at p. 292. 
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the common law. Therefore, in the light of earlier authorities,’ 
such terms may be excluded by appropriate words in the agreement, 
as they were by the agreement in this case. Hence no remedy 
would be available to the hirer unless he could show the breach of 
a fundamental condition. For it is clear that the operation of a 
fundamental condition cannot always be excluded by an agreement, 
which is only effective where the person entitled to the benefit of an 
exclusionary clause has performed his part of the contract.’ 

What was the fundamental condition in a contract of hire- 
purchase of a car? If it was the same as the implied term as to 
fitness, then it would be excluded by the agreement: if it was 
something more basic than that implied term, what was its content? 
What could be more basic or fundamental than that the car should 
have been reasonably fit for the purpose of use? The only clue to the 
answer is provided by Holroyd Pearce L.J. when he spoke of “ an 
accumulation of defects which, taken singly, might well be within 
the exception clause, but which, taken en masse, constitute such 
a non-performance, or repudiation or breach going to the root of 
the contract, as disentitles a party to take refuge behind an excep- 
tion clause intended to give protection only in regard to those 
breaches which are not inconsistent with and not destructive of the 
whole essence of the contract.” 1° Thus, mere defects in repair, 
even though numerous, would not amount to breach of a funda- 
mental condition of the contract. In the present case, however, 
there was “ such a congeries of defects as to destroy the workable 
character of the machine.” 1! Hence there had been a breach of a 
fundamental condition of the contract. 

In view of the fact that the car did go after it ud been 
delivered to the hirer, even though it went only at the rate of three 
to four miles in 1} hours, it would seem that the vehicle was not as 
incapable of being described as a car as the vehicle in Karsales 
(Harrow) Ltd. v. Wallis.227 It may have been a car not reasonably 
fit for the purpose of use as a car: but it was not sometlfing so 
incapable of such use as to be totally different from the thing 
bargained for. If the facts in this case showed a breach of funda- 
mental condition, it is suggested that, in the interests of purchasers 
and hirers, the courts are introducing such subtle gradations 
between ‘‘ ordinary °? and ‘‘ fundamental’? conditions that no 
intelligible distinction will soon remain. 


8 Ward v. Hobbs (1878) 4 App.Cas. 18; Wallis v. Pratt [1911] A.C. 804; 
ances Y: Singer £ Co. [19 ] 1 K.B. 17; L'Estrange v. Graucob [1984] 

9 Pinnock Bros. v. Lewts d Peat Ltd. [1928] 1 K.B. 680; Alexander v. Rawa 
Haecutive [1951] 2 K.B. 882; Smeaton econ £ Co. Ltd. v. Sassoon ‘4 
Setty Son £ Co. [1958] 2 All E.R. 1471; J. Spurling Ltd. v. Bradshaw [1956] 
2 All E.R. 121; Karsales (Harrow) Lid. v. Walls [1956] 2 All E.R. 866; Sze 
Ha Tong Bank Ltd. v. Rambler Cycle Co. Lid. [1959] A.C. 576. 

10 [1961] 2 All E.R. 281 at pp. 289-290. 

11 Ibid., quoting Lord Dunedin in Pollock d Co. ¥. Macrae, 1922 8.C.(H.L.) 192 
at p. 200. -- 12 [1956] 2 All E.R. 866. 
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Further confusion is introduced by the court’s treatment of the 
hirer’s claim that there had been a failure of consideration. One 
would have thought that if the vehicle were so different from a 
usable car as to put the owners in breach of a fundamental condi- 
tion, they had not provided any consideration for the hirer’s pay- 
ment to them. However, lawful possession had been obtained of a 
car, the defects of which were remediable, at a cost. Moreover, the 
car was subsequently resold. These circumstances proved that the 
hirer had got substantially what he had bargained for, unlike 
the unfortunate, innocent purchaser in Rowlands v. Divall, who 
got no title to the car he bought even though he had possession of it 
for some months.’ Whereas acceptance of the car in that case did 
not prevent the purchaser from pleading failure of consideration, 
the failure by the hirer in this case to rescind the contract immedi- 
ately did affect his claim that consideration had failed. The effect 
of this, therefore, seems to be to distinguish between the funda- 
mental condition as to title in sale of goods 15 and the fundamental 
condition as to fitness or quality in hire-purchase. 

All this makes the case difficult to assimilate into the existing 
corpus of authority on the subject of fundamental conditions. One 
can only suggest that the need to alleviate the situation created by 
the development of exemption or exclusionary clauses has led to 
the extension of a clear and workable common law idea until it has 
become indistinct and fraught with problems of definition and 
application. Perhaps the best way to deal with the whole matter 
would be to restrict the rights of parties to certain kinds of contracts 
(e.g., sale, hire-purchase, hire, and other bailments) to exclude the 
operation of statutory or common law conditions." 

A final comment on the curious situation resulting in this case is 
provided by the decision on the subject of damages. The hirer was 
awarded £100, the cost of the repairs needed to the car, even though 
he did not in fact get those repairs done. The only reason would 
appear to be that, in view of his approbation of the contract by his 
keeping the car, his right to reject for breach of fundamental condi- 
tion and claim for failure of consideration was treated as a right to 
sue for breach of warranty (just like the treatment of a buyer under 
Sale of Goods Act, 1898, s. 11 (1) (c)). This again involves the 
distinction of the facts in this case from those in Rowlands v. Divall, 
without there being any rational basis for distinction except the 
apparent difference between title to and quality of goods. Why such 
a distinction should be made and why damages were ever awarded 
are not the least puzzling features of a very hard, difficult case 
indeed. 

G. H. L. FRIDMAN. 


13 [1923] 2 K.B. 500. 

14 [1961] 2 All E.R. 281 at p. 290, per Holroyd Pearce L.J. 

15 Quaere whether this 1s different from the implied statutory condition as to title. 
16 Cf, Hire-Purchase Act, 1938, s. 8 (8), where this has bean done. 
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RESCUE OF PROPERTY 


Tmar a person who intervenes to rescue or protect property which 
has been endangered by the tortious act of another and who, in so 
doing, suffers injury may claim damages against that other, was 
decided in Hyett v. Great Western Ry.) approving the decision of 
the Second Division of the Court of Session in Steel v. Glasgow Iron 
& Steel Co.* Is there any limitation on this principle? Must the 
property rescued be that of the plaintiff or of the defendant or may 
it be that of a third party? The authorities are not clear on the 
point. Steel’s case, it will be remembered, was one in which the 
guard of a goods train was fatally injured while attempting to 
minimise a collision between his train and some wagons belonging to 
the defenders which had run away owing to the negligence of the 
defenders’ servant. Had the collision taken place with full impact 
the property of both the guard’s employers—the L.M.S. Railway— 
and of the defenders would have suffered greater damage than it did. 
But the emphasis in the judgment of Lord Jamieson is on the fact 
that it was the guard’s employers’ property that was preserved. He 
said *: ‘*I regard Steel’s action as having been directed solely 
towards the preservation of his employers’ property.” The Lord 
Justice-Clerk did not advert directly to this point but said * that he 
attached great importance to the fact that the deceased [Steel] was 
the guard and not a stranger. It may consequently be said that the 
court intended the principle it laid down to be applicable when the 
property protected was that of a third party to whom the rescuer 
stood in a special relationship. 

In Hyett’s case, the plaintiff received injuries when he was 
attempting to put out a fire in a railway wagon belonging to the 
defendants in which the defendants’ servants had negligently left a 
leaking tin of paraffin. Undoubtedly the property endangered was 
that of the defendants. But in the statement of facts it is stated 
that the wagon—a privately owned one—on which the plaintiff, who 
was employed by wagon repairers, was working was on the same 
sidings some twenty-two yards from the wagon in which the fire 
occurred. Tucker L.J. did not mention this fact in his judgment. 
But he did say that if a man sees a fire starting on those premises 
where he is working, whether or not the property of his employers is 
in immediate peril, he, as a reasonable man, will take the necessary 
steps to put out the fire. 

Tucker L.J.’s words, coupled with the stated facts, are wide 
enough to cover the case where the property of both the defendant 
and the plaintiff’s employers, for this purpose a third party, is 
endangered. 


1 [1948] 1 K.B. 348. 
2 1944 §.C. 287. 

3 At p. 265. 

4 At p. 250. 
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In the recent New Zealand case of McCabe v. Russell and 
Another * Henry J. held that a plaintiff who has suffered injury was 
entitled to recover when the property protected was solely that of a 
third party to whom the plaintiff stood in no relationship other than 
that of being a member of a local Volunteer Fire Brigade. 

The first defendant lit a fire on a sheep run which she occupied in 
the Middlemarch district of Otago. The learned judge held that, in 
lighting the fire as and when she did, the defendant was guilty of 
negligence. The fire got out of control and spread to other proper- 
ties. In response to a call by, and under the general direction of, 
the local constable, a number of members of the local Volunteer Fire 
Brigade, of whom the plaintiff was one, attempted to beat out the 
fire. The plaintiff was trapped in the flames and badly burnt. At 
this place the fire had reached a point some six miles from the 
defendant’s property. His Honour found as facts: (a) that the 
plaintiff volunteered as the result of the general body of neighbours, 
who were interested in preventing the further spreading of the fire 
into their properties, taking steps to get help. (b) If the fire had 
not been stopped by the steps taken it might have spread for many 
more miles. (c) There was no danger to life and limb, excepting to 
those fighting the fire, as everyone was forewarned, but there was 
danger to property and stock. At no stege, it appears, was there 
any danger to the plaintiff’s own property. 

The learned judge, adopting the tests of liability in such circum- 
stances enunciated by Lord Jamieson in Steel v. Glasgow Iron & 
Steel Co.’ held the defendants liable. 

In Hyett v. Great Western Ry.’ Tucker L.J. said 8: “ It is 
material to consider the relationship of the plaintiff who intervened 
in the matter to the property in peril or to the person in peril.” 
There was a relationship to the property in Steel’s case in that Steel 
was the guard of the train likely to be involved in the collision. 
There was such a relationship in Hyett’s case in that Hyett was 
workitg on a wagon on the same siding as that on which the burning 
wagon stood and the wagon on which he was working might have 
been endangered by the spread of the fire. Henry J. has held in the 
instant case that there is such a relationship when the plaintiff acts 
as a member of a Volunteer Fire Brigade. But what of the case of 
the intervener who stands in no relationship to either the property 
protected or the person whose property is protected. 

A negligently lights a fire. The fire spreads in the direction of 
and reaches A’s stables. B, a passer-by on the highway, enters the 
stables and rescues the horses. In so doing he is badly burnt. Will 
B be denied recovery on the ground that he stood in no relationship 
either to A or to A’s property? It is submitted that he should be 


5 [1961] N.Z.L.R. 885. 

6 Supra. 

T Supra. 

8 At p. 848. 
Vor. 24 24 
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able to recover even though he might be classed as one of Mac- 
Kinnon L.J.’s “ officious bystanders,” provided that, to quote the 
Lord Justice-Clerk in Steel v. Glasgow Iron & Steel Co.®: “ his 
intervention, looked at as a whole, was reasonable and justifiable 
and a natural and probable consequence of the defender’s negligence 
which ought reasonably to have been foreseen.” The fact that he 
was a stranger to both the defendant and his property should not 
prejudice him. 
A. G. Davis. 


Post Hoc orn Prorrer Hoc? 


Tue relevant facts in McWilliams v. Sir William Arrol & Co. Ltd. 
and Others’ are broadly similar to those in Roberts v. Dorman 
Long & Co. Lid.? Both cases arose as the result of the deaths of 
steel erectors occasioned by falls of about seventy feet. In neither 
case was the deceased wearing a safety belt. The Building (Safety, 
Health and Welfare) Regulations, 1948, relevant in Roberts’ case, 
required safety belts to be available, and the Factories Act, 1987, 
8. 26 (2), on which the action against the second defenders in 
McWilliams’ case was based, required measures to be taken to ensure 
the workers’ safety, and safety belts were the desirable measures in 
the circumstances. But in both it was established that steel erectors 
engaged in work such as that in which the deceased were employed 
do not normally wear safety belts. Indeed, in the Scottish case, the 
Lord Ordinary, Lord Guest (now a Lord of Appeal in Ordinary), 
was satisfied that “‘ erectors find them cumbersome and regard them 
as a dangerous impediment.’?* One is tempted to ask, sparen- 
thetically, whether any practical workmen (as opposed to union 
officials) were consulted in drafting the 1948 Regulations. At any 
rate, the various defendants were found to be in breach of their 
respective common law or statutory duties. 

It is here that the cases part company. Lord Goddard C. J. held 
in Roberts’ case that, as the belts were not available, the deceased 
had had no opportunity of electing to use one. Accordingly, the 
plaintiff, having established a breach of duty causing or contributing 
to her husband’s death, was entitled to recover, apparently in full, 
with no reduction for contributory negligence. His lordship 
stated 4: ‘¢ If a person who has to make an inquiry fails to do so, he 
cannot be heard to say: ‘ But even if I had, it would have led to no 
useful result.’ So, I think that if a person is under a duty to provide 
safety belts or other appliances and fails to do so, he cannot be 
heard to say: ‘ Even if I had done so they would not have been 


worn ’.” 


9 Supra. 
11961 §.L.T. 
2 [1958] 1 W. 
3 At p. 266. 

4 At p. 946. 


285. 
L.R. 942; [1968] 2 All E.R. 428. 
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In coming to similar conclusions, Hodson L.J.” remarked that it 
could not “ lie in the mouth ” of the defendants to say that the 
absence of safety belts was not the cause of the accident. 

On the other hand Lord Guest è held that it would * be totally 
unrealistic to hold that the failure to provide safety belts was the 
cause of the accident, when all the evidence points to the improba- 
bility that, even if they had been provided, they would have 
prevented the accident.”’ 

On a reclaiming motion to the Inner House, heard by the First 
Division, Lord Clyde 7 fully concurred with Lord Guest’s remarks, 
and added: ‘‘ It seems to me to be quite contrary to principle to 
hold the defenders to blame for this accident because they omitted 
to take what is shown to be a mere empty gesture.” Lord Guthrie 
similarly held £ that it was ‘‘ obviously relevant to show that the 
provision of a belt would have had no practical effect, and would 
not have prevented the accident.”’ 

The opinions of the Scottish judges, who all rejected the dictum 
of Lord Goddard C.J., quoted above, as certainly not being a state- 
ment of the law of Scotland, demonstrate clearly the elementary 
principle of Aquilian liability that the damage suffered by the 
pursuer must flow from the defender’s breach of duty.® Not every 
damage following every breach of duty, statutory or otherwise, gives 
rise to a claim against the delinquent. As Lord Reid indicated in 
Wardlaw v. Bonnington Castings © it is not sufficient to prove the 
mere possibility that the injury was caused by a breach of duty. In 
other words, post hoc must not be confused with propter hoc. 
Whatewer may be the views of the reasonable man on his perennial 
journey in the Clapham omnibus, it is submitted that the “ realistic 
man ” on the Auchenshuggle tram would, as did the Lord Presi- 
dent, prefer those of Lord Guest. 

It may be noted that the former Lord Chief Justice’s dictum has 
not met with universal approbation in England either. Recently, 
for exfmple, in Qualcast (Wolverhampton) Ltd. v. Haynes 1 Lord 
Denning remarked 17: ‘‘ It is often said that a person who omits to 
do his duty ‘ cannot be heard to say °’ that it would have made no 
difference even if he had done it: see Roberts v. Dorman Long & 
Co. Ltd. But this is an overstatement.” 

Phrases such as “‘ cannot be heard to say,” or “ cannot lie in the 
mouth ” (used also by Parker (now Lord Parker C.J.) and Denning 
(now Lord Denning) L.JJ. respectively in Drummond v. British 
5 At p. 951. 

e At p. 266. 

T At p. 270. 

8 At p. 278. 

9 Viz., damnum injuria datum. It is unnecessary to adopt Lord Chancellor 
Cairns’ canine neo-Latinism, imcurta dans locum tnjursae, in Metropolitan Ry. 
Co. v. Jackson (1877) 8 ree 198 at p. 198. 

10 1956 9.0.(H.L.) 26 at p. 31. 


11 [1959] A.C. 743. 
12 At p. 762. 


Vor. 24 24* 
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Building Cleaners Ltd.*; another safety belt case) become incanta- 
tions, fully divorced from logic, but accepted by all. One is 
reminded of the admiration of the populace for the Emperor’s new 
clothes in Hans Andersen’s fairy tale. It may be murmured, ‘‘ This 
saying is not clothed with any logic at all! ° The incantation could 
ring with equal grandiloquence if it were rephrased to express a doc- 
trine of estoppel with the opposite effect, in manner such as this: 
“ If a workman (or body of workmen) should persist in a dangerous 
practice so as to lead realistic employers to conclude that on a 
balance of probabilities safety measures if provided will be ignored, 
he cannot be heard to say that these measures should have been 
supplied.” The Romans expressed this more briefly by the phrase 
volenti non fit injuria. 

The Qualcast case in fact demonstrates the unrealistic nature of 
the dictum. The plaintiff, an experienced moulder, had worn 
ordinary boots instead of the protective spats which (the learned 
county court judge found) he knew to be available for the asking, 
although he had not been ordered or advised to wear them. His feet 
and legs were injured by splashing molten metal. Subsequently, in 
an action claiming damages, based on an alleged failure by the 
defendants to provide a safe system of work and safe and proper 
plant and equipment, the county court judge erroneously felt him- 
self to be bound by the authorities to hold the plaintiff entitled to 
succeed, although three-quarters to blame. The Court of Appeal 
refused unanimously to upset this decision but the House of Lords, 
by a majority, found in favour of the defendants. 

The plaintiff recovered fully from his injuries, but apparently he 
did not learn a lesson from his accident, and continued to work as 
before. He was in the happy position of surviving his accident and 
being able to give evidence. Nevertheless he did not apparently 
have the common sense to adopt a safer method of working which 
would indicate to the court the unsatisfactory nature of that 
previously followed. s 

The tragedy of Roberts’ and McWilliams’ cases is that the 
victims of the accidents could not give evidence. That, however, is 
no reason why the court should fly in the face of all probabilities and 
assume that on the one fatal occasion the deceased, contrary to his 
own practice and that of his fellows, would have used the safety 
device which should have been provided. The realistic employer 
knows that, if he enforced some of the rules laid down by the 
statute, his employees will be likely to retaliate by “‘ working to 
rule ” or even by striking. 

The words of Lord Atkin in Harris v. Associated Portland 
Cement Manufacturers * (a case under the Workmen’s Compensa- 
tion Act, 1925) are worthy of repetition today: ‘* The peril which a 


18 [1084] 1 W.L.R. 1484; [1984] 8 All E.R. 507. 
14 [1989] A.C. 71 at p. 79. 
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workman encounters in the course of doing his work by doing it 
negligently is not a peril which he is obliged to encounter; in fact by 
his contract of service he is obliged not to encounter it; for it is an 
implied term that he should work with reasonable care.” The deci- 
sion in McWilliams’ case is consonant with this view of the law, and, 
it is submitted, with the principles of Aquilian liability as under- 
stood by the law of Scotland. It is conceded that it is an unfor- 
tunate decision for the pursuer, but if Parliament wishes to make the 
employer every workman’s insurer, it is free to do so. It is better 
that this be done by unequivocal statute than by judicial distortion 
of the common law." 
H. McN. HENDERSON. 


15 It is to be regretted that the rubric in the Scots Law Times report is 
misleading. 


REVIEWS 


An INTRODUCTION To THE Law or Contract. By P. S. ATIYAR, 
M.A., B.C.L. [Oxford: at the Clarendon Press. 1961. xii and 
246 pp. 18s. net.] ` 


Ture Clarendon Law Series is now well under way. Mr. Atiyah’s work is the 
second yolume to appear in this collection. The book, so its author tells us, is 
primarily intended for two classes of readers: “law students beginning a 
course on Contract, and non-lawyers who would like to have some idea of what 
the law of contract is all about.” Any assessment of its merits must therefore, 
in the first instance, be made with reference to the success which it achieves in 
attaining this professed object. 

There is no doubt that this book constitutes a most stimulating and original 
discussion of the basic principles of the law of contract. Mr. Atiyah has a 
lively and interesting style which is frequently coupled with felicitous, if 
caustic, turns of phrase. For example, when writing of the topic of Mistake, 
he says that “a cynic might conclude that no teacher of the law of contract 
was worthy of the name unless he had produced at least one paper on the 
subject.” (The past tense is due to Mr. Atlyah’s disbelief in the present 
existence of a doctrine of Mistake.) Mr. Atiyah also has an acute eye for the 
more controversial aspects of the law. In a work intended for non-lawyers, 
however, this has proved to be something of a mixed blessing. Perhaps with 
too great a deference to reviewers, he frequently gives perplexing hints of 
controversies which must necessarily lie outside the lay reader’s ken. One 
encounters such phrases as “although there are difficulties in the way of this 
conclusion” (p. 82), “it [the rule] was based on a number of different 
grounds, none of which is entirely convincing” (p. 88) and “ways of escape 
have been sought by academic lawyers, although their theories have not yet 
been put to the test in England” (p. 41). Such glimpses of the unknown, 
though significant to the lawyer, may tend to irritate, rather than to enlighten, 
the lay-reader. Again, Mr. Atiyah occasionally loses sight of the fact that 
lawyers’ language may sound very much like jargon to the man in the street. 
Expressions such as res perit domino, inter se and estoppel (unexplained) may 
not be understood, or welcomed, by all. Mr. Atiyah’s polemical approach to 
the subject, coupled with his desire to leave no controversy unturned, make 
some chapters (for example, the section on Infants in Chapter VII) rather 
too much for the layman. In short, your reviewer would not be inctined to 
recommend the book to “ non-lawyers who would like to have some idea of what 
the law of contract is all about.” 

But this is not to suggest that the work is not eminently suitable as an 
introduction for “law students beginning a course on Contract.” The student 
will certainly be stimulated by the thought that the subject offers him some 
scope for argument and dispute. He may even have begun to revel in legal 
terminology. The real peril of an introductory work is that it may simply be 
dull, and Mr. Atiyah’s book is never dull. In particular, it is enlivened by 
Mr. Atiyah’s attack on three important concepts in the Jaw of contract. 

The first is the notion that contractual rules are based on the intentions of 
the parties. Such a theory is variously described as being “of very little 
assistance” (p. 118), as “an elusive criterion” (p. 112) and as “a transparent 
fiction” (p. 7). Mr. Atiyah nails his flag to the mast of an objective test. 
This will be generally acceptable to most lawyers, but Mr. Atiyah perhaps goes 
too far when he states that Bardell'y. Piokwick was “ probably correct” (p. 4). 
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The result of that case is a salutary reminder that the objective approach is 
not without its dangers. 

The second is the doctrine of freedom of contract. Mr. Atiyah is convinced 
that this plays little or no part in the modern law, A not inconsiderable 
portion of this book is devoted to the problem of the standard form contract 
and Mr. Atiyah cogently points out that contracts freely negotiated between 
individuals should no longer be regarded as typical. This is, of course, a most 
welcome break from the “Victorian” approach to the law of contract. The 
student’s ideas are immediately placed in the right perspective. But is the 
doctrine merely “a shibboleth” (p. 8)? Again, Mr. Atiyah may have over- 
stated his case. In any event, the doctrine still has some relevance where 
equitable defences such as duress and undue influence are concerned. 

His third antipathy is the doctrine of mistake. Mr. Atiyah reserves for it 
his most bitter invective. We are told that “there ig much to be said for the 
view that there is really no room for any such doctrine in English law ” (p. 41). 
He bewails the decision in Couturier v. Hastie and its subsequent embodiment 
in section 6 of the Sale of Goods Act, 1898. In his view, cases of “ mistake” 
are explicable in terms of offer and acceptance, failure of consideration or rules 
of construction. But, even supposing this to be true, there is no reason why 
these should not be conveniently grouped together since there must be proof of 
a mistake, or at least of a change of circumstances outside the contemplated 
risk, before any legal consequences result. Mr. Atiyah has fortunately freed 
himself from hig former adherence to the implied term theory of mistake, 
although, like Galileo, his recantation is somewhat half-hearted, since he now 
toys (p. 181) with the idea of an implied condition precedent. Yet support for 
an implied term theory in mistake can scarcely be reconciled with his attack on 
the “intention of the parties” and on the implied term theory of frustration. 

Such personal views make for interesting reading. It is necessary, however, 
to take issue with Mr. Atiyah on one or two points. A better example might 
have been found of illegality which renders a sale unenforceable than that of a 
sale of a car in such a condition that its use on the road would constitute an 
offence under the Road Traffic Acts (p. 150). Section 68 (5) of the Road 
Traffic, Act, 1960, expressly enacts that this is not to affect the validity of a 
contract or of any rights arising under a contract. Mr. Atiyah follows 
‘Williston in rejecting an intent to affect legal relations as a positive require- 
ment of the formation of a contract (p. 50), but does not entirely justify the 
alternative requirement that the promise should be “ seriously meant” and that 
there should be an intention to be bound. It is by no means certain that 
the defence of non est factum can be classed as a case “where there has never 
been any semblance of a proper offer and acceptance” (p. 106), especially 
since it does not depend on proof of knowledge or fraud by the other party. 
Nor is it certain that the sellers in Cundy v. Lindsay could have sued the rogue 
Blenkarn on the contract of sale (p. 47), although they might have had an 
action for damages for deceit. The fiduciary relationship between parent and 
child does not necessarily cease when the child marries or attains the age of 
twenty-one years (p. 165), and it is perhaps misleading to speak of the 
relationship of principal and agent as a fiduciary one when dealing with cases 
of undue influence (ibid.), Finally, it is by no means clear that Mr. Atiyah’s 
suggested emendation of the Law Reform (Frustrated Contracts) Act, 1948 
(p. 220), would be of advantage to a just distribution of losses. There is no 
reason why the “buyer” should bear all the loss in a situation similar to that 
in Appleby v. Myers where no actual benefit has accrued to him. 

The book is written in a lucid and readable prose, and there are very few 
misprints or mistakes. When the book goes to its second edition Mr. Atiyah 
will no doubt correct the reference to Percival, Ltd. v. L.O.C. Asylums to 
(1918) 87 L.J.K.B. 677 and that of Hughes v. Metropolitan Ry. to (1877) 
2 App.Cas, 489. Mis-spellings occur in Derry v. Peak (p. 159) and in the 
Inheritance (Family Provisions) Act, 1988 (p. 182). At the time Mr. Atiyah 
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went to press the Road Traffic Act, 1980, had become the Road Traffic Act, 
1960, and the Railway Passenger Charges Scheme, 1952, had become that of 
1959 (p. 109). 

It is hoped that these few criticisms will not appear to detract from the 
merits of an extremely interesting book. Mr. Atiyah is to be congratulated on 
the service which he has performed in producing a very stimulating and useful 
introduction to one of the most difficult branches of the common law. 


A. G. Gouxgst. 


LrcaL Treory. Fourth edition. By W. Frrepmann. [London: 
Stevens & Sons, Ltd. 1960. xx and 564 pp. (with indices). 
£2 5s. net.] 


Legal Theory has always been a controversial book. Montrose reviewed 
Friedmann and his reviewers at length (5 Journal of Public Law 418). Earlier 
editions were criticised for their brief accounts of writers and theories. This 
is still a feature of Legal Theory. Montrose wrote: “a student’s book does 
well if it does no more than point the way to an author.” But this is not a 
student's book; and the index of authors occupies four pages. Doctrines are 
still repeated without explanation, e.g. (p. 150): “. .. values are the higher 
the less they increase by quantitative extension and decrease by division. This 
again distinguishes spiritual from material values.” Legal Theory was also 
criticised for its lack of form—for being two books in one. Friedmann has 
tried to repair this. He writes: “The work is now divided into three major 
sections. The first, putting together general reflections on the plan and 
function of legal theory incorporates two chapters formerly presented at the 
end of the book, but more appropriately treated in this context (Legal Theory 
and Social Evolution and The Principal Antinomies of Legal Theory) ... Of 
the other two major sections of the book, the first remains . . . a critical survey 
of legal theories, while the second is a discussion of the function of legal theory 
in the approach to contemporary problems.” Friedmann’s own views are 
collected in Chapter 26 of the present work—and in Law in a Changing 
Society. Contemporary English analytical jurisprudence, Scandinavian 
realism, and modern “ value philosophies” of law are given serious considera- 
tion in this edition. 

If the arguments were always clearly expressed it would not matter 
whether Legal Theory were one book or fifty. But too often Friedmann is 
more enthusiastic than convincing. A term like “Conservatism,” for example, 
should not be used as though it has a readily discoverable meaning of eneral 
application. Friedmann can also be uncritical in his praise of the judiciary. 
Is Lord Denning a sociological Jurist? How did he know in Green’s case that 
“there is no such separate class as the working class” (p. 20)? Again, why 
has Friedmann selected the dicta used in the section on Theory, Policy and 
Evolution? Are they examples—and if so, how representative? Or are they 
rules of some sort? Another reason for the intellectual insecurity many will 
feel in reading Legal Theory is the copious use of foreign illustrations. It is 
all very well to “bridge the gap between Continental and Anglo-American 
legal theories” (though this hyphen should deceive only the beginner). We 
are on fairly firm ground on this side of the Channel. Ministers, judges, civil 
servants—we know their names and habits, They are real; so are trusts and 
limited companies and capital punishment. But the Treuhand, the Procurator- 
General of the U.S.S.R., the Reichsgericht: what are they? Until we know 
what they really are they remain words on a page, coins in Friedmann’s 
currency. We cannot say yea or nay to Friedmann on these topics: he is 
dealing at a fairly high level of abstraction from a pack that we cannot look 
at. This lessens the utility of Legal Theory as a tract for the times. 

Personally, the reviewer is suspicious of two types of contemporary juris- 
prudence. The Oxford Movement may be in danger of ignoring the peculiar 
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factors in cases in their search for more general logical features—a bad basis 
for prediction. Too much is also written, and read I suppose, about the Task 
of the Lawyer. But Friedmann is quite right to insist that the power and the 
glory of the law are of this world—where the Jawyer can save or lose his soul. 
In this his book is rare and valuable. 

D. J. BENTLEY. 


Prices or Loca Government Law. By Sm Ivor JENNINGS. 
Fourth edition. By J. A. G. GRIFFITH, LL.M. [London: 
University of London Press, Ltd. 1960. xxii and 816 pp. 
188. net. | 


Tue third edition of this book appeared in 1947, and now Sir Ivor Jennings has 
joined the ranks of distinguished authors who, while busy preparing new 
books, persuade others to re-edit their older works. The task of editing on 
this occasion has been accomplished by Professor Griffith. As was to be 
expected, the passage of such major measures as the Housing Act, 1957, and 
the Local Government Act, 1958, and many important smaller Acts, such as 
the Rating and Valuation (Miscellaneous Provisions) Act, 1955, necessitated a 
great deal of change in the substance of the book; and though the historical 
part is much as it was before, the remainder has been greatly and expertly 
altered. The result is a clear and up-to-date account of the principles of 
local government law, published at a very moderate price. Anyone wanting 
to know the principles of the organisation of local government, of public 
health, housing, finance, judicial control, the powers of local government 
authorities in relation to planning matters, or the relations between these 
authorities and the state, can do no better than start his search for knowledge 
with this book. Of course the publication was too early to allow for the 
inclusion of any reference to the Public Bodies (Admission to Meetings) Act, 
1960, or the Corporate Bodies’ Contracts Act, 1960, for the preface was written 
in October 1959. 

There is very little which can or ought to be criticised adversely, but there 
are one or two oddities which might have escaped the editor's finely-meshed 
net. On p. 144 Lord Coke appears. The account of Board of Education v. 
Rice on pp. 154-155 seems to imply that the House of Lords decided the case 
in favour of the Board. On p. 118 the adherence of members of local govern- 
ment authorities to political parties is favoured as being more likely to lead to 
strong policy. This is probably true, but the text is a bit hard on independent 
members, whose policies are described as tending to be “an amalgam produced 
by cliques and coterles.” The reviewer knows personally many “ independents ” 
in various councils, and a high proportion are genuinely trying to further the 
public interest, while at the same time feeling that it is mistaken and 
irrelevant to introduce party politics into local government. There is much in 
favour of this view, and it would be possible for “independents” to feel that 
council members adhering to political parties are themselves merely forming 
cliques and coteries. One is left with the feeling that perhaps the writer 
dislikes “independents ” because they are anti-Labour, but do not wish to call 
themselves Conservatives! The same page of the book contains the following 
curious statement about party contro] of local councils: “ Nor is an occasional 
transfer of power wholly undesirable.” Surely the knowledge of when (not 
Just if ever) to ring the changes is part of the genius of the British electorate 
in local as well as national elections. In any case these matters are political 
rather than legal, and should not be overstated in a legal textbook. 

Perhaps one aspect of the general purpose of the book may be commented 
upon. On p. 5 it is said that “The local government of London is in most 
respects peculiar and is therefore for the most part ignored in this book. .. .” 
In fact there are occasional isolated references to local government in London 
throughout the volume, but on the whole the declared self-denial is adhered to. 
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It may perhaps be questioned whether the principles of local government law 
in England and Wales can be adequately stated while largely ignoring some 
“ peculiar” local authorities, which are nevertheless in fact some of the most 
powerful in the land. Similarly, there is very little more than a brief mention 
of town clerks and other clerks in connection with other officials, at pp. 180-185. 
In a law book of this kind, is not some account of their functions desirable? 
This is of course a problem of policy for the author or editor, and granted the 
actual policy decided upon the book is an excellent and welcome achievement. 


D. C. M. Yarpiey. 


A History or Lay Jupezs. By Jomn P. Dawson [Harvard 
University Press. London: Oxford University Press. 1960. 
x and 810 pp. 52s. net.] 


Tuis penetrating and illuminating inquiry into lay participation in the 
administration of justice is an examination of the history of the survival of 
lay judges in England, in contrast to thelr displacement by- professionals in 
Rome, France and Germany. In his search for an explanation of the contrast 
between the unique English experience and that elsewhere, Professor Dawson 
concludes that political factors probably account for the differences. Here we 
meet his major paradox—that the strength of the English monarchy allowed it 
to rely on amateurs, while the weakness of the French and German monarchies 
gave rise to bureaucracies. The learned author, believing that local self- 
adjudication led to local self-government adds the further paradox, that it was 
the greater power of the English Crown. that led to self-government in England. 
Yet another paradox is that legal professionalism occurred earlier in England 
than in France or Germany and yet made more room for laymen in the 
administration of justice. 

The political and social environments in the respective countries thus 
explain the professionalisation of adjudication abroad and. the -continied 
reliance on laymen in England. The means by which the respective sq@lutions 
were reached were, in Professor Dawson’s view, purely a matter of procedure. 
It ig his major thesis that the adoption of canonist procedure abroad made 
professionalism inevitable, while the procedural compromise (reliance on the 
group inquest) accepted in England by 1800 fixed the supreme role to be 
played in our system by laymen. The vital question why England chose the 
group inquest rather than the obviously superior canonical methods of inquiry 
into the truth is answered in a simple and disarming manner: we had no 
choice. Lack of sufficient personnel to work any other system meant that the 
government had to use laymen, in order to economise judicial (and, indeed, 
administrative) time. A 

Professor Dawson opens with a short chapter on the ancient world, pointing 
to the Greek arbitration by laymen and to the Roman paradox that, although 
in the first (and crucial) five hundred years of Roman law there was no pro- 
fessional judge, yet the legacy of Roman law to Europe contains the notion of 
the judge as essentially a trained professional. In Europe, legal history cpens 
with the laymen to the fore: all law-worthy men had to attend the folk-moot, 
and the scabini (law-finders) were the judges. Nor did the feudalisation of 
French law mean that the disappearance of the laymen was inevitable: their 
disappearance comes from the adoption of canonist modes of proof under which 
a bureaucracy drove the laymen out. In Germany, the scabini survived (as 
Schoffen) until the sixteenth century (the “free” Schoffen being “a respectable 
Ku Klux Klan”) and are driven out, as in France, as a result of the adoption 
of canonist procedure. In contrast, in England, the laymen have remained. 
Professor Dawson first examines our royal courts. His accounts of the 
common law courts and of the justices of the peace follow tradition, though 
the latter leads to another paradox, that “the English respect for law is still 
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partly due to the important share that laymen still have-in administering it.” 
When he comes to the Chancery, however, Professor Dawson departs from the 
traditional view that one of its outstanding characteristics was its dependence 
onthe main elements of Roman-canonist procedure. If this were so, it would 
follow from his thesis that (as in France and elsewhere) it would have led to 
the disappearance of the laymen. But Professor Dawson is at pains to 
emphasise the fact that the Chancery relied on laymen, first as examiners and 
investigators, and then as court-sponsored arbitrators. Indeed, the Chancery 
professionals could not otherwise have run their court and when they aban- 
doned their early reliance on laymen the final calamities of the eighteenth 
century inevitably overtook them. On these issues, perhaps the evidence yet 
available is not decisive, but the thesis is an attractive one which might lead 
some researcher to a more detailed study of the early Chancery procedure. 

It is, however, in the local courts that the laymen really come into their 
own, in Professor Dawson’s view. Here, the suitors were the judges, while the 
stewards had executive power. For the bulk of the population, these courts 
dealt with what mattered most—day to day crime presented by juries and 
tenures dealt with according to local customs as declared by neighbours. 
Professor Dawson claims that “the ancient processes of community decision 
were channelled into the form of jury verdicts” and that even serfs felt a right 
to be tried by their peers, though his evidence on the latter point (an unsuc- 
cessful peasants’ revolt) seems slight. In this part of the work, the author 
relies on a detailed survey of the manor of Redgrave, but he has disarmed any 
criticism that this is out of proportion with the rest of the work, by confession 
and avoidance, on the grounds that the treatment of these courts has hitherto 
been inadequate and (more modestly) that “for an American they have been 
an exciting discovery.” His evidence of the supersession of the powers of lords 
and stewards by those of the neighbourhood juries may be a discovery which is 
still to be shared by many brought up in the tradition that the affairs of the 
English population were settled by writs. i 

This. fascinating comparative study has the merit not only of seeking an 
explanation of the divergence of the English and continental legal systems, but 
of demonstrating the effects of this divergence upon the respective systems of 
government, Reliance on laymen in the process of adjudication is part of the 
pattern .of self-government—and this, Professor Dawson believes, is shown 
above all in the growth of self-government in the courts of the Manors. 


J. A. Courts. 


A Prerace to Scots Law. Third edition. By ANDREW Dewar 
GIBB, Q.C., LL.D., Advocate, and of Gray’s Inn, Barrister-at- 
Law; lately Regius Professor of Law in the University of 

_ Glasgow. [Edinburgh: W. Green & Son, Ltd. 1961. xii and 
165 pp. 12s. 6d. net. | 


Tsıs book, originally published in 1944, was based on lectures given by 
Professor Gibb in 1941 to members of the Polish Forces then stationed in 
Scotland, and to them the book is dedicated. It has considerable value as a 
short and non-technical survey of the main features, institutions and doctrines 
of Scots law, including a condensed yet readable and informative account of a 
vast number of topics in brief compass, and as such it deserves to be better 
known furth of Scotland, where its study would dispel some of the abysmal 
ignorance which too frequently afflicts lawyers and laymen. It elucidates 
many of the complexities of Scottish terminology such as “ poinding” and 
“ vitious intromitter,” which baffle some Scotsmen also. The publishers deserve 
credit for having produced this edition in pocket size and paper back format 
so as to make it available to the widest potential circle of readers, and it is to 
be hoped that this enterprise will be adequately rewarded. 

The learned author is a stout defender of Scots law as an independent 
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system, and in the Foreword to this edition he attacks those who have recently 
argued for the assimilation of Scottish to English law, and throughout he 
trenchantly criticises some of the less satisfactory developments of recent 
years. So too his views on penology are not a conventional panegyric: “the 
Criminal Justice (Scotland) Act, 1949,... appears to be a sort of amalgam 
of contemporary speculative fads in the field of penology.... Too much 
leniency has been substituted for excessive severity as a corrupting influence 
on our youth, and its results are today deplorably apparent.” Again his views 
on diminished responsibility are possibly rather harsh; he criticises it as very 
illogical and “a blot on our criminal law.... The strange rule, however, has 
recently been introduced into the law of England.” The system indeed works 
admirably to circumvent the difficulty of the fixed penalty for murder, but the 
terminology is at fault; instead of “diminished responsibility” we should 
possibly speak of “diminished liability” or even “liability to diminished 
punishment by reason of weakness of mind.” 

While in general revision has been made throughout to take account of 
legislative and other changes since original publication, a few passages have 
escaped correction. The phrase “In happier times need will have... to be 
paid...” (p. 14) is redolent of 1941 and does not seem entirely appropriate 
twenty years later. On pages 77 and 155 respectively a “recent change in the 
law” and “recent legislation” are referred to in respect of statutes of 1929 
and 1986 respectively; can these really be called “recent”? Ministerial 
responsibility for the appointment of J.P.s in Scotland was transferred from 
the Lord Chancellor to the Secretary of State for Scotland in 1955 (p. 7). The 
local government franchise depends on residence, and only if not resident, on 
ownership or occupation of heritage of a yearly value of not less than £10 
(p. 18). Also on local government a mention of the Local Government 
(Scotland) Act, 1947, would have been desirable, and mention of the Franks 
Committee and the Council on Tribunals might have been made at the appro- 
priate place (pp. 9-10). On p. 26 the Innkeepers Liability Act, 1868, is cited, 
though this has been repealed by the Hotel Proprietors Act, 1956. Under the 
Restrictive Trade Practices Act, 1956 (p. 101), it is not the case that restrictive 
agreements “found to be contrary to the public interest are rendered*void.” 
By section 21 they are deemed to be contrary to the public interest; the onus 
is to show that the restriction is not contrary to the public interest. At p. 147 
the law as to insanity as a defence to a criminal charge is stated in words very 
reminiscent of the McNaghten Rules, though these were not accepted as Scots 
law in the evidence to the Royal Commission on Capital Punishment and were 
rejected in H.M. Advocate v. Kidd, 1960 S.L.T. 82. The Mental Deficiency 
(Scotland) Act, 1918 (p. 148), was repealed by the Mental Health (Scotland) 
Act, 1960. 

The bibliography is doubtless designedly brief, but even so seems rather 
inadequate; there might surely have been a mention of Volumes 1 and 20 of 
the Stair Society Publications, which are goldmines on the history of Scots 
law, and of Professor T. B. Smith’s volume on Scotland in the British Common- 
wealth Series; Renton and Brown’s work is on Criminal Procedure not on 
Criminal Law; Burns’ Handbook of Conveyancing is not in its second but its 
fifth edition, and Walton’s Husband and Wife in its third, not second, edition; 
while such books at Dobie’s Sherif Court Practice, Goudy on Bankruptcy and 
Gloag and Irvine on Rights in Seourity might have been thought worthy of 
inclusion. 

These criticisms should not be allowed to obscure the great merit of this 
book in giving a lucid and plain account of the common law on a scale which 
will daunt neither the layman nor the lawyer who wishes to cure the totality of 
his ignorance of Scots law. This function the book performs admirably. 


Davip M. Water. 
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Toe Encuise Lecan System. Third edition. By A. K. R. 
Kmarry, Reader in Law at King’s College, London. [Lon- 
don: Sweet & Maxwell, Ltd. 1960. xxxi and 896 and (index) 
11 pp. 42s.] 


A soox first published in 1954 reaches its third edition in six years. Such a 
book has so clearly established itself that criticism which might in 1954 have 
worn the aspect of attempted infanticide can now be treated as a mere petty 
assault. It is, therefore, in acknowledgment of the fact that Kiralfy’s Legal 
System is an established textbook that this review seeks to call in question some 
of its essential features. 

There is a number of books bearing the title “The Legal System” or an 
equivalent phrase. They differ considerably in their content and in their mode 
of approach. Most of them are evidently designed for that type of course 
which figures so frequently in the first-year syllabus of university law schools. 
Indeed, the first edition of the book under review contained a preface which 
stated that it had been expressly designed for students taking the London 
University Intermediate LL.B. 

To write a good elementary book for first-year law students requires con- 
siderable skill, and especially is this so in a book on the legal system. First, 
the author must decide what “ the legal system” means to him. Is it the system 
of courts? Or the system of courts and procedure? Or shall a certain amount 
of substantive law be supplied as well? Secondly, the author must decide how 
much he is to descend to detail: to clog the young student’s mind with minor 
points is even worse than presenting him with a skeleton so bare that it is like 
all other skeletons—devoid of life. Thirdly, the author must make up his mind 
what his approach is going to be. Shall he describe the modern legal system as 
he finds it, explaining by reference to historical development only where 
necessary? Or shall he unfold a tale of growth from small beginnings to 
demonstrate the evolution of the whole as well as of its several parts? 
Fourthly, the author must remember that the young Jaw student, unlike his 
arts and science counterparts, hag entered freshly on a subject which is 
replete with technical terms quite unknown among “les lays gentz.” For a 
young man just entered in a law school to find himself suddenly confronted 
with disseisins, traverses, franchises, praecipes and so on is a truly alarming 
experience, and it behoves the author at every turn to ensure that initiation 
into the technical jargon of the law is gradual and accompanied with all 
necessary explanations. And, lastly, the text must have a style which makes 
for easy reading. 

Hpw does Kiralfy’s portrait of the English legal system measure up to these 
suggested canons? 

The author has clearly decided to paint courts, procedure and substantive 
law, and, furthermore, to get in as much detail as he can. As the canvas for 
this portrait is less than 400 pages it requires great dexterity to get the propor- 
tions right, and it must be said straightaway that to allot half as many pages 
again to procedure as are given to the courts and substantive law combined 
seems a major fault. That procedure absorbs so much space is because the 
author has descended to minute detail. Five pages for procedure at coroners’ 
inquests and nine and a half pages for procedure at courts-martial seem very 
generous for a first-year student’s book, and it is doubtful whether readers of 
this type need to be initiated into the mysteries relating to the drafting of 
pleadings in the Queen’s Bench Division. 

On the issue of an historical approach versus a descriptive approach Dr. 
Kiralfy has compromised. After a preliminary discussion of the nature of law 
and the general characteristics of the English legal system and a chapter on 
the Divisions of English Law we come to a chapter on the History of Sub- 
stantive Law (with strangely little mention of the development of land Jaw). 
Then, after an intermission on Sources of Law, we have a chapter on the 
History of the Courts. Inevitably this sort of approach leads to a certain 
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amount of duplication: thus, the origins of equity are touched on under 
Divisions of English Law, History of Substantive Law and History of the 
Courts. Every lawyer who writes outside a very narrow field has come up 
agalnst the embarrassment caused by “the seamless web.” Probably the best 
approach, at least for beginners, is one on strictly historical lines. 

Then there are the technicalities which confuse the beginners. Quite early 
in the book we come across such things as eyres, and nisi prius and subpoenas. 
It is no business of the author to mystify young readers who cannot be 
expected always to read with a dictionary at their elbow. 

And lastly there is the question of style. Style is often something 8o 
personal to the writer that it is almost indecent to criticise it, but reviewers 
of earlier editions of this book have commented on Dr. Kiralfy’s short staccato 
sentences. Indeed, Dr. Kiralfy seems to have a particular animus directed 
against conjunctions and dependent clauses. A sentence with a too involved con- 
struction can need so much sorting out that the reader is confused: on the other 
hand a barrage of abrupt sentences does not make for fluent and easy reading. 

None of the above criticisms must detract from the overall value of this 
book. It is, as has been said, an established book, and Dr. Kiralfy has many 
years before him in which to re-edit and improve it. 

. F. H. Newark. 


THE QuantTuM oF Damaces. Vol. 1. Second edition. By Davin 
and Margaret Kemp. [London: Sweet & Maxwell, Ltd. 1961. 
xxxv and_748 pp. (with index). £8 8s. net.] 


I rinp myself in what Mr. and Mrs. Kemp would probably consider an 
unorthodox position. Having been supplied with a review copy, I now possess 
the second edition of Volume 1 of their book on the Quantum of Damages, but 
I do not possess and never have possessed a copy of the first edition. In this 
abstinence I am not alone. Many practitioners in the field of personal injury 
claims have come to regard Kemp and Kemp as an indispensable tool of their 
trade, but quite a lot of others have been content (if the phrase is permissible) 
to remain utterly unkempt. However, the former class is evidently a largg one, 
for the reception accorded by the profession to the first edition has provoked 
the second at an enhanced price. 

The essential difference, I suppose, is between those who resort to encyclo- 
paedias and those who do not My own feeling has always been that if you 
have to thumb through an encyclopaedia (¢.g., the English and Empire Digest) 
in order to find support for some proposition which you wish to advance the 
proposition is‘probably not worth advancing; but this is perhaps not a fair 
comment when the point at issue is such an inscrutable mixture of law and 
fact as the cash value of a tennis elbow or an aortic aneurism. The Kemps at 
any rate are indefatigable encyclopaedists, and whether or not we belong to 
the same school we can all agree with Lord Birkett’s statement (in the fore- 
word to the first edition) that “the enterprise and industry of the authors are 
most praiseworthy.” There can be no doubt on either of these heads. The 
range of their enterprise extends from the Westminster County Court to the 
Liverpool Court of Passage and from Glamorgan to Durham at High Court 
level. Their industry is attested by a table of cases containing the references 
to more than a thousand awards. It is obvious that mere effluxion of time 
adds copious grist to the encyclopaedic mill and if the awards made in the last 
seven years are all to be added to those noted in the first edition the second 
edition must be very substantially larger unless counter-measures are taken. 
They have been; a number of sections which appeared in the first’ edition on 
particular subjects such as the decline in value of the £ sterling and the rates 
of National Insurance benefit have now been omitted to make room for new 
material. Moreover, the reports of some cases which were previously given at 
‘length have been shortened and one frequently finds (¢.g., at pp. 71 and 200) 
‘references back to the first édition for fuller information. Hence the necessity 
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for the Kemp-minded practitioner to possess both editions; and the authors 
make it plain in the preface that when future editions appear subscribers will 
be expected to have all previous editions handy. 

In justification of the encyclopaedic method the authors submit (p. 5) 
“that the correct approach to the assessment of damages in personal injury 
claims can be summarised thus: ... In so far as the injury results in damage 
which does not admit of assessment by arithmetical calculation, the plaintiff 
should be awarded fair and reasonable compensation, such compensation to be 
assessed in the light of previous awards in respect of comparable damage.” 

With this may be contrasted the pronouncement of Parker L.J. (as he then 
was) in Waldon v. War Office, which is quoted at p. 107: that “each case 
depends upon its own facts and only rarely can another case be of real 
assistance to the judge.” In this case the Court of Appeal examined the 
logical implications of the Kemps’ approach, viz. (to quote Parker L.J. again) : 
“that counsel on either side will come armed in every case of personal 
injuries with reports or transcripts in regard to other cases.” Their lordships 
deprecated this idea as casting an undue burden upon judges and ruled that 
the judge in each case must retain a discretion to decide whether he will receive 
such material or not. At the same time the court made it clear that, for 
reasons which are not easy to pinpoint, such material is not admissible before 
a jury. Finally, Singleton L.J. remarked in the same case ({1956] 1 W.L.R. 
at p. 56) on “the desire which everyone has had for years to get as near as one 
can towards some form of scale or regularity in assessing damages.” 

Once one arranges these propositions in what appears to be their logical 
order, viz.: 

(a) that there should be some sort of scale or standard; 

(b) that each case is different from every other; 

(c) that some judges may think (and are at liberty to think) that awards 

in other cases are apt to be helpful; and 

(d) that other judges may think (and are at liberty to think) the contrary; 
it becomes apparent that they are largely irreconcilable with one another and 
one wonders whether it is correct to assume that a Judge is a better tribunal to 
assess damages than a jury. Some eminent authorities (see p. 708) refuse to 
make this assumption, but one of its principal champions is Lord Justice 
Devlin. In his highly instructive Hamlyn Lectures on Trial by Jury (Stevens, 
1956, at p. 144) he supports it on the ground that “If a case belongs to a type, 
it is obvious that the result of the trial can be predicted with much greater 
confidence if it is taken before a judge alone than before a jury.” Having a 
high regard for the jury and an innate distrust of the obvious, I have tried to 
test this proposition by reference to Kemp and Kemp. Between pp. 149 and 
694 will be found the records of 182 awards made by judges sitting alone 
which were subsequently taken to the Court of Appeal. In exactly 50 per cent. 
of them the Court of Appeal varied the judges’ awards, and of the 50 per cent. 
left untouched there are a number in which the Court of Appeal thought the 
awards to be too high or too low but felt unable to say that they were “ wholly 
erroneous estimates” or, as the authors put it (p. 712), “hopelessly wrong.” 
One of these (p. 499) was an award by Devlin J. of £2,000 in a case where the 
defendants had paid £2,500 into court. It is difficult after perusing these cases 
to feel much confidence in the theory of predictability, though one thing that 
can be predicted with confidence is that the award of a jury is less likely to be 
upset than the award of a judge, since the Court of Appeal has not the same 
power to upset it. Such indeed is judicial unpredictability that the Kemps 
have thought it worth while to include as Appendix C at p. 701 a sort of form 
book in which the Queen’s Bench judges are listed alphabetically opposite to 
the prices they have quoted for various types of injury. 

It is important, of course, to distinguish the erroneous from the wholly 
erroneous (i.e. the wrong from the hopelessly wrong) and here the authors 
have done us a good service with their “ Rough Guiding Rules” for would-be 
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appellants at pp. 115-117, which show at seven different levels of award about 
how wrong the figure has got to be before, on current form, the Court of 
Appeal is likely to interfere with it. The margins, of course, have to be fairly 
wide, and it is worth remarking that the wider they are required to be the 
farther one gets from establishing any sort of regular tariff for injuries of the 
same sort. This raises the question whether it is really right to try to establish 
one, and in this connection the case of Vollans v. Rock, as reported in The 
Times of May 18, 1961, is disquieting. This was a case where a woman “had 
lost one leg and for all practical purposes the second leg” and “had submitted 
to some thirty operations with a great deal of consequent pain and suffering.” 
Streatfeild J. had awarded her £12,500 general damages. “Sellers L.J. said 
. . . The trouble was that the court had to relate damages awarded by the 
judge who had seen the plaintiff to those current in similar cases. Their 
Lordships had been referred to the unreported case of Damms v. Hamilton 
where the court had reduced an award of £18,000 to £9,000 in the case of an 
18-year-old boy who lost both legs and had a £1 loss of weekly earnings. 
Although comparisons were not of arbitrary effect his lordship thought that 
in this case damages should be reduced to £10,000. Harman LJ., agreeing, 
said that the sum by which the damages were reduced was a sacrifice on the 
altars of conformity. Pearson L.J. agreed.” It is to be hoped that this does 
not mean that there is no longer any room in the Court of Appeal for 
non-conformists. 

Not all of the book (only about 550 pages) is occupied by what I have 
called the encyclopaedia. Part I, extending to p. 120, deals with questions of 
principle and contains much that will be of value to any practitioner whether 
he is of the encyclopaedic school or not. Chapter 8, for instance, on the 
incidence of tax and the rule in Gowurley’s case alerts one to a number of points 
which might otherwise be overlooked. It is supplemented by Appendix E 
which emphasises the difficulties arising from Gourley’s case and suggests a 
solution which already has some authority behind it. Chapter 8, on “ Miscel- 
laneous Points of Law,” is a most usefui collection of dicta on all sorts of 
subjects. This is Just the kind of material which one is constantly needing in 
practice but is unable to find at the moment when it is needed. Chapter 9 
contains the “ Rough Guiding Rules” to which I have already alluded. These 
are only a few of the matters mentioned in Part I which will be of real service 
to practitioners of any temperament. Indeed, my only disappointment in 
Part I occurred at p. 41. Imagine a plaintiff who suffers an injury of such a 
kind that his future earning capacity is reduced for the rest of his life by £2 
per week. He is forty-five years of age, and, assuming that he might have 
gone on working till he was sixty-five, he has therefore lost about £100 per 
year for twenty years. What is the present value of this prospective loss? 
This problem, generally with much less tidy figures, turns up over and over 
again in practice and I was delighted to find that on p. 41 the Kemps provide 
N(1+r)2-1 

r(i +r)» 
N = annual payment, n = number of years, and r = percentage rate. I do 
not suppose that raising (1 + r) to the nth power is anybody’s favourite indoor 
sport. All the same, I should like someone else to try it because I cannot 
make this formula work at all. C. P. Har 
. Py VEY. 


a formula for solving it, viz.: P= where P = present value, 


FREEDOM OF SPEECH IN THE West: a Comparative Study of Public 
Law in France, the United States and Germany. By FREDE 
CASTBERG. [Oslo: at the University Press; London: George 
Allen & Unwin, Ltd. 1960. xiii and 475 pp. (with index). 
85s. net.] 


In this important book the eminent professor of Constitutional and Inter- 
national Law at Oslo, and former rector of the university there, provides us 
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with a detailed and fascinating study of the rules relating to freedom of 
speech laid down in the constitutions of three of the leading states in the 
Western world, and of the way they have been administered in practice, At 
first sight the result is a little discouraging, and certainly supports the conten- 
tions of the realists who maintain that you cannot secure civil liberties in a 
state by simply enacting laws in their support. Nevertheless there is much in 
the book which gives ground for qualified optimism, and certainly Professor 
Castberg in the masterly and inspiring paragraphs with which he concludes his 
work does not find future prospects altogether forbidding. 

The scheme of the book is to deal with each of the three countries 
separately, There is very little “toing and froing,” the reader being left to 
make his own comparisons, except that in the concluding chapter there are 
some overall reflections of a general character. A detailed rule-for-rule 
comparison would clearly have lengthened what is already a substantial 
treatise, yet personally I would have gladly sacrificed some of the detail which 
is often distinctly peripheral in order to get some more of the author’s personal 
reflections on the efficiency of the methods used for safeguarding civil liberties 
in the countries concerned. Professor Castberg is not only a distinguished 
academic lawyer, but has been legal adviser in the Norwegian Foreign Office, 
and has played a prominent part in the League of Nations and the United 
Nations. He thus brings great practical experience of politics and a wide 
knowledge of international affairs to reinforce the value of his analysis. He is 
of course conscious of the extensive repercussions which civil liberties have 
throughout society and of the magnitude of the task involved in following these 
up, even if only in their essential aspects. He has nevertheless chosen to limit 
his investigation to the legal and political fields in which his own experience has 
been greatest: his purpose has been primarily “to give an account of where 
the national organs, judicial doctrine, and, first and foremost, the courts have 
stood.” 

It ig not clear why Professor Castberg leads off with France, since not only 
is the American constitution older, but the American arrangements for safe- 
guarding liberty are more elaborate and have been more successful. In France, 
of cowrse, the ideology of the revolution of 1789 was primarily libertarian, 
and it is not without significance that “liberté” is placed first in the great 
trinity of human rights which fired the revolutionaries. Yet it is a common- 
place that even at the height of the revolution much of the worship of the 
goddess “ Liberté” amounted to little more than lip service, and that when the 
tumult had died down, and the dust had settled, France was left in the nine- 
teenth century with a substantial block of anti-libertarian sentiment which the 
passage of years has reinforced rather than eroded away. 

What is most significant in Professor Castberg’s treatment of the Declara- 
tion of Rights of 1789 is the importance of the foreign elements which he finds 
in it: the philosophy of Locke, the experience of the Americans, of which some 
leading revolutionaries such as Lafayette had personal knowledge. 

The nineteenth century was on the whole an age of liberalism, and the 
historical account which Professor Castberg gives of the vicissitudes of liberty 
in France since 1789 show that it was not in that century that it was in the 
greatest danger. Freedom of speech is a civil liberty which is particularly 
susceptible to the cry “la patrie est en danger” and this has rung out most 
persistently during the twentieth century, and is at its most insidious during a 
period of gemi-civil war such as that now going on in Algeria. Professor 
Castberg considers that “the fate of political freedom of expression in the 
France of today is very uncertain.” He regards General de Gaulle as one 
guarantee of it, but even more important in his view is the fact “that there 
always seem to be in France many people for whom freedom and democracy 
are values to be believed in, and for which they are prepared to fight.” 

On the constitutional side, Professor Castberg finds that administrative 
justice has on the whole provided the best safeguard for the rights of the 
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individual. Attacks on liberty tend to come from officials, particularly from 
the police, and it is these that the administrative courts exist to check. He 
quotes a German proverb to the effect that while “constitutional law passes, 
administrative law endures,” and feels that the changes of 1958 tend to confirm 
this. 

Among the topics which receive particular attention in the chapter on 
France are the control of the Press, the recruitment of the civil service, and 
the limitation on freedom of expression for civil servants which is even at the 
present time not apparently very serious, and the general problem of the 
loyalty of civil servants, always important in a country with a large Com- 
munist Party. In this chapter too there are some valuable reflections on the 
ideology of natural law and democracy leading up to a discussion of “ freedom, 
too, to oppose freedom” which is continued in the final chapter of the book. 
Professor Castberg belongs on the whole to the school of natural law, though he 
is not a fanatical adherent, and recognises the value of the contributions made 
by the positivists, 

The chapter on freedom of speech in the U.S.A. is much the longest of the 
three although it is concerned only with the federal constitution. The historical 
survey with which the chapter opens begins with Jefferson and the declaration 
of 1776. Although there is again some reference to Locke, the earlier struggles 
in England, of which such an historian as G. M. Trevelyan regarded the 
American struggle for independence as but a natural and inevitable conse- 
quence, are ignored. Indeed, the main weakness of Professor Castberg’s book 
lies in his failure to evaluate the importance of the English experience in the 
development of liberty in the three countries with which he is concerned. 
Subject to this comment, the historical survey ig masterly, and in it attention 
is focused, and rightly so, on the almost revolutionary change of front which 
masked the policy of the Supreme Court in 1987. What happened then is not 
easy to fit in with the author’s predilection for natural law, but while he is 
very much alive to the difficulty, he makes no real effort to solve it, 

Professor Castberg, who is naturally well aware of the political significance 
of the Supreme Court in the U.S. constitution, finds that the Justices have been 
and are particularly sensitive to attacks on freedom of speech, and “apply 
severe standards to legislation, especially state legislation” which deals with 
that subject. Although on the whole the majority of the court “has not 
wanted to go further than considering the states bound by those provisions in 
the first amendment which represent the absolute minimum conditions for a 
nation where the rule of law shall obtain,” there can be no doubt that in the 
peculfar circumstances of modern American history the Supreme Court has 
been much the strongest, if not the only effective, bulwark of freedSm of 
speech. In economic and indeed in social matters generally it has been much 
less ready to intervene, particularly in recent times, 

Professor Castberg’s analysis of the American situation though on cenven- 
tional lines is of a penetrating character and brings out clearly the essential 
elements in the situation. In making it he tends to stray a good deal beyond 
the realm of freedom of speech, indeed even more widely than he did in his 
discussion of the French experience, for he deals with many matters in the fleld 
of civil liberties generally, such as the passport question, the revocation of 
naturalisation certificates, the obligation to pledge allegiance to the flag, the 
excesses committed in the prosecutions of Communists, ete. Whilst the 
emphasis is no doubt on freedom of speech, which is indeed at the very core of 
civil liberty, the general treatment is of freedom under the constitution of the 
U.S.A. 

Professor Castberg pays a tribute to the independence of the Supreme 
Court which has been maintained “against the wrath of large and powerful 
interests,” though he quotes Justice Jackson’s remark that “in civil liberties 
cases the court needs the support of an enlightened and vigorous public 
opinion.” He illustrates this independence at a time when feeling against 
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Communism has been running high from three cases in which decisions against 
Communists have been struck down because of the unsatisfactory character of 
the evidence for the prosecution. 

In spite of its political importance, Professor Castberg rejects the view 
that the Supreme Court is essentially “a legislative and political body.” He 
considers that both the job and the method of work have been and always will 
be essentially “different in character from those of the legislator,” and he 
supports this view both on theoretical grounds and from a consideration of the 
actual work of the court. This chapter finishes with the pertinent remark, 
“much has been said, through the years, for and against the Supreme Court of 
the United States. But I doubt whether anyone has claimed that it is a boring 
institution.” 

In two somewhat technical chapters Professor Castberg analyses the post- 
war legislation in the U.S.A. which deals with what are regarded as anti-social 
forces and particularly, of course, the Communist Party. He is especially 
concerned with the executive orders made under this legislation and the 
administrative provisions for carrying these out. The political pressure and 
the bureaucratic efficiency which have been brought to bear here are probably 
unique, certainly nothing of the kind has been seen in Western Europe. This 
has involved serious encroachments on freedom of speech and other civil 
liberties which the court have not been altogether successful in resisting. 

In a final section which is of particular interest Professor Castberg dis- 
cusses the problem of enforced conformance in the universities. In his view 
“it is a characteristic feature of post-war America that force of opinion and 
group pressure have resulted in creating, during a recent period, a conformance 
in American thinking to which one can probably find no parallel in the Western 
world ”—this is a strong statement when one considers Nazi pressure in 
Germany. The pressure for conformance has naturally been strong in schools 
and in universities because it is there that opinion is made. In the universities, 
however, there has been a harder core of resistance to the pressure than else- 
where, and particularly in the great independent foundations like Harvard and 
Yale. There have thus been a number of fortresses of freedom from which, 
even at the height of McCarthyism, sorties have been made. Here again when 
it has proved possible to bring in the Federal Courts the forces of freedom 
have received succour and support. So that while it cannot yet be said that 
the battle has been won, here undoubtedly is the rallying ground from which 
already it is clear that the counter-attack is to be made, 

In spite of von Stein’s efforts in the field of politics and those of Fichte as 
literary prophet during the early nineteenth century, together with a few other 
voiceS of eminence raised in the same era, such as that of von Humboldt, 
freedom of speech was a much slower starter in Germany than in the U.S.A. 
or France. This was the age of Metternich and the Prussian monarchs were 
not # be out-done by him in reactionary zeal, and the ferment after the 
Karlsbad resolutions of 1819 was ruthlessly suppressed. The light of liberty 
shone rather luridly for a brief spell in 1848-49 and was almost at once 
effectively dimmed by Bismarck. 

Thus it was not until 1919 and the coming of the Weimar Republic that 
freedom of speech had any real constitutional validity in Germany. The 
abortive constitution of 1849 undoubtedly remained a symbol of aspiration for 
German liberals and in Professor Castberg’s view a clear line can be traced 
from it to Weimar, and indeed eventually to Bonn in 1949. There were, of 
course, isolated skirmishes in the intervening years, though they were on other 
fronts than the political, In particular there was sporadic unrest in the 
universities where freedom of teaching was supposed to be guaranteed by the 
Prussian constitution of 1851. 

The Weimar constitution was exceedingly liberal in its conception and 
contained guarantees not only of freedom of speech but of other freedoms as 
well,-such as freedom of opinion among civil servants and in the universities. 
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These were in fact paper freedoms, though as long as they were not subjected 
to stress and strain they appeared to be effective, and drew eulogies trom 
university professors which Professor Castberg quotes, not without a certain 
irony. Under the long crisis of 1929 onwards they were proved to be without 
vitality, and Professor Castberg finds an important cause of this in the 
dominant positivistic philosophy of the German school of jurisprudence which, 
teaching that liberty was entirely the creature of this legislation, thereby 
indicated how easily it might be destroyed. 

In any event Article 48 of the Weimar constitution itself provided the 
machinery for its own dissolution, for it gave to the President the discretionary 
authority to carry out extraordinary measures in any case where security and 
order were seriously threatened. And this was used for the destruction of the 
social-democratic government of Prussia, and in other ways to make the path 
straight for Hitler. 

Article 5 of the Bonn Constitution guarantees freedom of speech, and later 
articles provide for the right of assembly, for freedom of association, for the 
right to form political parties, and for the other civil liberties. 

The framers of the Bonn Constitution took warning from the earlier events, 
and have attempted to build up democratic institutions in a way which will 
prevent their being overthrown so easily. In Professor Castberg’s view the new 
fundamental rights are based on a natural law doctrine, which in his opinion 
gives them added strength, and the phraseology used certainly lends support 
to this contention: in particular he underlines the fact that human dignity ts 
the basis of political life in the new Germany. This, he says, “has a particu- 
larly gripping history” and was certainly violated by the Nazis in such a 
cynical and revolting fashion that the consequent revolution of feeling is not 
surprising. The real question is whether it has begun to make roots. 

Many will feel, however, that more important than the concept that the 
fundamental rights have a “superpositive precedence” over positive legal 
provisions are the arrangements made for their protection in a special constitu- 
tional court, and the absence of any insidious power in the Executive to set 
them aside under a new Article 48. Nevertheless there are anti-fifth-column 
provisions directed at the type of insidious infiltration which ovesthrew 
democratic government in so many central European states (Article 8) and 
under which a fundamental right can be forfeited, and in particular a political 
party can be declared unlawful. Professor Castberg views the result with a 
very qualified optimism: he feels that while the obvious “demand for the 
unconditional supremacy of Jaw and justice in political life is an impressive 
testimony to the spirit which dominates the Federal German Republic’s consti- 
tutional system,” the Constitutional Court has already given disqufeting 
evidence of illiberality. 

During & period of remarkable economic resurgence, and social satisfaction, 
the political waters of West Germany have, of course, not been serbously 
ruffed nor has the administration of the law in relation to the Communist 
Party—and this is, after all, the acid test—been nearly so liberal as that of the 
Supreme Court in the U.S.A. where public opinion has certainly been more 
hectic. Professor Castberg discusses at some length the judgment of the 
Constitutional Court of 1956 in which it struck down that party. He regards 
this decision on “a political problem as central as the question of prohibiting 
the Communist Party on the basis of judicial investigation of the party’s entire 
ideology and agitating activity” as a remarkable “professional achievement.” 
Here he speaks as a lawyer: as a statesman, however, he takes leave to doubt 
“whether in the long run it will prove beneficial to peaceful social development 
in Germany.” Moreover pacifist agitation has also been declared illegal, and 
it may be doubted whether the outlawing of the discredited Nari Party can be 
seriously weighed in the balance against these judgments. Should a time of 
real crisis develop, freedom in Western Germany might well be in jeopardy 
once more. c 
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Tae Row or Law iw a Free Sociery: a Report on the Inter- 
national Congress of Jurists, New Delhi, India, January 5-10, 
1959. Prepared by Norman S. Marsu. [Geneva: Inter- 
national Commission of Jurists. 1960. xi and 840 pp. No 
price stated.] 


Tue objects of the International Commission of Jurists are now gencrally 
known, and many lawyers, both practitioners and university teachers, have 
followed with interest and profit its successive publications. Among the 
important documents produced by the Commission during the last few years 
one may recall especially the reports on the denials of the Rule of Law in 
Hungary, Tibet and, most recently, South Africa. Now another important 
book has been issued, and it contains the verbatim proceedings and conclusions 
of the Congress of the International Commission which met at New Delhi in 
January 1959. The Commission’s first International Congress had been in 
Athens in 1955, when the theme was “to consider what minimum safeguards 
are necessary to ensure the just Rule of Law and the protection of individuals 
against arbitrary action by the State.” The Act of Athens resulting from that 
Congress laid the groundwork for the Commission’s world-wide undertaking 
to formulate a statement of the principles of the Rule of Law. The New Delhi 
Congress followed naturally from this. Based on a Working Paper, which 
confirmed that the Rule of Law was not solely an attribute of one specific 
legal system or an obsolete concept from the past, but was the expression of 
timeless principles of general application symbolising justice, the participants 
examined in committees four main topics in detail: the Legislative and the 
Rule of Law, the Executive and the Rule of Law, the Criminal Processes and 
the Rule of Law, and the Judiciary and the Legal Profession under the Rule of 
Law. The resultant Declaration of Delhi, which reaffirmed the principles 
expressed in the Act of Athens, recognised “ that the Rule of Law is a dynamic 
concept for the expansion and fulfilment of which jurists are primarily respon- 
sible and which should be employed not only to safeguard and advance the civil 
and political rights of the individual in a free society, but also to establish 
social, economic, educational and cultural conditions under which his legitimate 
aspirations and dignity may be realised.’ The Congress therefore requested 
the International Commission of Jurists “1. To employ its full resources to 
give practical effect throughout the world to the principles expressed in the 
conclusions of the Congress. 2. To give special attention and assistance to 
countries now in the process of establishing, reorganising or consolidating their 
political and legal institutions. 8 To encourage law students and the junior 
members of the legal profession to support the Rule of Law. 4. To com- 
municate: this Declaration and the annexed conclusions to governments, to 
interested international organisations, and to associations of lawyers through- 
out tHe world.” 

The great value of the work of the International Commission, and particu- 
larly of this report, is in bringing the Rule of Law to life as an important 
force in the world. No longer is it just a jurists’ theory. It is an ideal which 
the members of the Commission are pledged continually to strive towards until 
final worldwide achievement. This volume contains, as well as the proceedings 
at Delhi and the Declaration of Delhi, the Act of Athens, the Questionnaire 
sent out to many countries and lawyers for the purpose of establishing common 
ground for the definition and elaboration of the Rule of Law, and the Working 
Paper on the Rule of Law in a Free Society, upon which the work done at 
Delhi was based. The whole has been prepared by Mr. Norman Marsh, 
currently Director of the British Institute of International and Comparative 
Law, and a former Secretary-General of the International Commission, and 
there is a Foreword by the present Secretary-General, M. Jean-Flavien Lalive. 
To Mr. Marsh in particular the thanks of all freedom-loving lawyers are due. 


D. C. M. YARDLEY. 
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A GUDE to COMPULSORY PURCHASE AND COMPENSATION. Fourth 
edition. By R. D. STEWART-BROWN, Q.C., M.A. [London: 
Sweet & Maxwell, Ltd. 1960. xviii and 185 pp. (with index). 
25s. net. | 


“ ComroLsory purchase,” though clearly with us to stay, is really a distortion, if 
not a deliberate misuse, of the language. There is little of a “purchase” about 
a transaction where a public authority takes a private owner’s land, and 
there is nothing in the legislation (but for the exceptional cases of purchase 
notices—see p. 21 et seg.) compelling the authority concerned to undertake any 
particular acquisition. Nomenclature apart, however, this is an important 
branch of modern practical law, and the present guide is more convenient and 
accurate than most small books on the subject. Subscribers to the useful 
Encyclopedia of Oompulsory Purchase and Compensation, by the same author 
and publishers, should be warned that the present book is almost verbatim a 
reprint of the “General Statement” in the larger work. — 

Your reviewer has read earlier editions of this book on several occasions 
and has in practice found the “guide” to give useful indications as to where 
the details of the law may be found; particularly useful is the list of statutes 
authorising compulsory acquisition which once more appears in the appendix. 
On page 12 the learned author refers to the rights of sewerage and water 
authorities to lay mains in privately owned land, and states that they thus 
acquire an interest in land for which they must pay compensation. No one 
can quarrel with this correct statement of law, but it could perhaps have been 
indicated that in these circumstances the acquiring authority merely have to 
serve a notice under the appropriate statutory provision, and do not have to 
follow the whole of the normal elaborate authorisation procedure. The exact 
nature of the rights acquired in these circumstances is far from clear, but this 
is perhaps scarcely a matter which could be pursued in an elementary practice 
book of this kind. 

The book is well produced and equipped with the usual apparatus of indices. 


J. F. GARNER. 


Law or Bangwe. Fourth edition. By Lorp CHoRLEY, assisted 
by J. Mınzs Hornen. [London: Sir Isaac Pitman & Sons, 
Ltd. 1960. xxviii and 819 pp. 85s. net.] 


SEcuRITIES FoR Bankers’ ADVANCES. Third edition. By J. Mmnzs 
Hoipen. [London: Sir Isaac Pitman & Sons, Ltd. . 1961. 
xxxiv and 871 pp. 865s. net.] i : 


Turse works are now so well established in their respective fields that the task 
of the reviewer welcoming their new editions can in large part be discharged 
by merely saying that they are well worthy of thelr predecessors. : 

The principal change in Dr. Holden’s book is a considerable expansion of his 
treatment of the pledge of goods in relation to import and export transactions, 
though there have been a number of other additions and alterations. Changes 
in Lord Chorley’s book are more immediately obvious as this is the first edition 
to appear since the Cheques Act; 1957, and the provisions of this Act are fully 
discussed. 

A joint review is, of course, justified not only because of the common 
subject-matter of the two books and the fact that the new editions appeared 
within a short interval of one another under the imprint of the same publisher 
but also because the chapter on securities in Lord Chorley’s book has been 
written by Dr. Holden. Lord Chorley also acknowledges Dr. Holdens assis- 
tance in the section on documentary credits but here a curious conflict occurs 
between the learned authors on the use of the terms “confirmed” and 
“ irrevocable ” in relation to credits. Lord Chorley, at p. 188, n. 2, appears to 
favour the view that these terms are for legal purposes synonymous whereas 
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Dr. Holden, at p. 245 of his book, says that this view is “strongly to be 
deprecated.” Gutteridge and Megrah, Bankers’ Commercial Credits, p. 18, and 
Davis, Commercial Letters of Credit, 2nd ed, pp. 40-41, appear to support 
Dr. Holden as to modern usage and this seems to be confirmed by the 
Australian case of Saffron v. Société Minière Cafrika (1959) 100 C.L.R. 231 
and by the statement of facts in British Imex, Ltd. v. Midland Bank [1958] 
1 Q.B. 542. 

One or two minor points of comment arise on Lord Chorley's book which 
may be considered for future editions. The cases relating to R/D cheques 
always provoke lively discussion and hence it may be worth while to add to the 
cases already mentioned a reference to Plunkett v. Barclays Bank [1986] 
2 K.B. 107 at 120, where du Parcg L.J. expressed his agreement with Scrutton 
L.J.’s view in the Flach case that the expression was not capable of a 
defamatory meaning. Against this might be set the more recent Irish case 
of Pyke v. Hibernian Bank [1950] I.R. 195 where a majority of the judges who 
heard the case were of a contrary opinion. The references to the Ministry of 
Health at pp. 168-164 should be replaced by references to the Ministry of 
Housing. The references to bills of lading at p. 277, n. 5, and to charterparties 
and bills of lading at p. 279 are no longer correct as the stamp duty on these 
documents was abolished by the Finance Act, 1949. The 2s. 6d. duty on sealed 
memoranda of charge in respect of stocks and shares mentioned at p. 284 
should be 5s. At pp. 45-46 there might be a reference to the Resolution of the 
Committee of London Clearing Bankers of May 1958 to discourage customers 
from using non-transferable cheques. 

Turning to Dr. Holden’s book, the reader may be puzzled to find a reason 
for relegating so important a topic as securities given by limited companies to 
the very. end of a group of chapters headed “ Miscellanea ” and the end of the 
book itself, the more so since the chapter on company securities takes up sub- 
stantially more space than the other six miscellaneous items taken together. 
Surely companies are entitled to priority over ships, if not to a section in their 
own right? Another minor point is that though Dr, Holden treats very fully 
problems of undue influence arising between husband and wife, it might be as 
well toeadd a reference to Re Lloyds Bank, Bomze v. Bomze [1981] 1 Ch. 289, 
where it was held that fiancé and fiancée were in a relationship giving rise to 
a presumption of influence. 

The learned authors may congratulate themselves that their suggestion that 
Ooutts v. Browne-Lecky may be circumvented and an infant’s overdraft 
secured by an indemnity from an adult, as distinct from a guarantee, has been 
confirmed by the recent Court of Appeal decision in Yeoman Credit v. Latter 
[1961]*1 W.L.R. 828. 

Perhaps the most outstanding merit of these excellent books is their 
refreshing sense of proportion and firm common sense. Practice and law are 
most happily combined as in Dr. Holden’s warning at p. 278 to country 
bankers to visit their farmer customers unannounced lest an unscrupulous 
farmer borrow his neighbours’ cattle to create a false air of prosperity. The 
statement at p. 256 that the art of successful documentary credit work is to 
know when to accept documents not strictly in accordance with the require- 
ments of the credit could almost rank with Selwyn L.J.’s famous dictum that 
the main duty of a trustee is to commit judicious breaches of trust. The 
reader’s only regret will be that there are not more books such as these in so 
many other fields of commercial law. A. EL. Houpsow. 


PUBLIZITÄT UND GEWINNVERTEILUNG IM NEUEN AKTIENRECHT. 
Drs. H. Kronstemn and C. P. Criaussen. [Frankfurt-am- 
Main: Vittorio Klostermann. 176 pp. DM. 19.50.] 


Tus is not the only country where the reform of company law is currently 
being considered. In Germany, too, the statute governing public companies, 
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the Aktiengesetz of 1987, has been subjected to critical examination by govern- 
ment departments, professional bodies and commentators for a number of 
years, and there is a fair prospect that the draft of a new Aktiengesetz pro- 
duced by the government in March last year may soon take its place on the 
statute book, but probably with extensive modifications. 

The book under review is concerned with only two aspects of the reforms to 
be embodied in the new statute, namely, the more extensive publicity which 
companies will undoubtedly be required to give to thelr affairs, and the 
division of functions between the management and shareholders in respect of 
the approval of companies’ annual accounts and the declaration of dividends. 
The first twenty-nine pages of the book are taken up with a justification of the 
demand for greater publicity in the interests of the shareholders generally as 
the ultimate controllers of the company’s destinies, of the shareholders 
individually as proprietors of the company’s undertaking, and of the public at 
large as potential investors. The need for such a justification seems strange to 
Anglo-Saxon ears; the increasing requirements for the publication of informa- 
tion in prospectuses, accounts and directors’ and auditors’ reports in successive 
Companies Acts over the last hundred years has accustomed us to accept the 
need for publicity, and we concern ourselves only with the question of how 
extensive it should be. In Germany, however, there is still a school of thought 
which would restrict publicity to the minimum necessary to assure the share- 
holders that their company is being honestly and properly managed, and would 
repudiate any claim by the public to know about the company’s internal affairs. - 
This viewpoint is strengthened by the present structure of German companies, 
where the directors (the Vorstand) are insulated from direct contact with 
shareholders by the existence of an intermediate body, the Aufsichtsrat or 
supervisory committee, which consists of up to fifteen persons, two-thirds of 
whom are elected by the shareholders and one-third by the company’s 
employees. It is the Aufsichtsrat which elects the directors, and it is to the 
Aufsichtsrat that the directors must submit the company’s annual accounts 
and thelr report for approval, though admittedly these documents are then 
submitted to the shareholders in general meeting together with the Aufsichts- 
rat's own report and the report of an auditor appointed by the shareholders. 
This structure inevitably leads directors to think of themselves as primarily 
responsible to the Aufsichtsrat, and to the view that accountability to the 
shareholders is a scarcely tolerable nuisance, and that a duty to publicise the 
company’s affairs to the world would be a wholly unjustified invasion of 
privacy. Neither the Government in their draft statute nor the authors of the 
book under review share this viewpoint, but they differ materially in the way 
they seek to strengthen the shareholders’ position. ba 

The second part of the book under review deals with the requirements of 
the law as to the contents of prospectuses and similar publications designed 
to induce subscriptions for, or dealings in, shares or bonds of companies 
German law at present is meagre in this respect, and is unlikely to be much 
more effective if the Government’s draft statute is adopted. The authors 
contrast this with what they consider to be the far more wholesome position 
in the United States where new issues and dealings in securities, both on and 
off the stock exchanges, are closely controlled by the Federal Securities and 
Exchange Commission, and where publicity is required in respect of all matters 
which are material to an investor to an extent which makes the requirements 
of our own Companies Act, 1948, 4th Sched., look trifling. 

Next, the authors examine the requirements of German law in respect of the 
contents of a company’s annual accounts. The present law contains a detailed 
scheme for the contents of these accounts, and requires many items, which in 
this country would be shown as a lump sum, to be itemised in a way which 
cannot really be of much help to a shareholder or investor. For example, 
trade debts owed to the company must be itemised according to whether they 
are simple debts, or whether a cheque or bill of exchange has been given in 


Serr. 1961 REVIEWS 677 


respect of them (Akt.G., § 181 I A, III 8, 12 and 18). The classification of these 
items is, moreover, faulty. For example, uncalled share capital appears at the 
head of the assets side of the balance sheet as a permanent asset, but when called 
up and represented by cash at the bank appears as a current asset, and then, 
when spent on buying the machinery or equipment for which it was required, 
appears again as a fixed asset (Akt.G. § 181 I A, I, II and III 7. The authors 
and the Government draft statute propose many useful improvements in the 
form of accounts, but the English reader may be pardonably excused for 
wondering why it is necessary to make the fine distinctions drawn between 
Abschreibungen and Wertberichtigungen (depreciation) and Rückstellungen 
and Rechnungsabgrenzungposten (provisions). On the other hand, neither the 
authors nor the Government draft statute would require disclosure of the 
many material matters which our Companies Act, 1948, 8th Sched., requires 
annual accounts to reveal, and in particular, neither of them propose to make 
the publication of group accounts by holding companies compulsory. 

The fourth part of the book deals with the approval of annual accounts 
prepared by the directors and the declaration of dividends. The present law 
authorises the Aufsichtsrat to approve the accounts, and shareholders are only 
consulted if the Aufsichtsrat refuses its approval (Akt.G. § 125 I and III). 
The declaration of dividends is the function of the shareholders in general 
meeting, however (Akt.G. § 126 I), but is of no real significance because in the 
balance sheet the directors always show as the profit available for distribution 
the amount they wish to have distributed, and they prevent the distribution of 
a larger sum by transferring the remainder of the year’s earned profit to 
reserves (Rücklagen). This is why a German balance sheet never shows a 
balance of profit carried forward from an earlier year. The Government draft 
statute seeks to remedy this situation by transferring the power to create 
reserves or, alternatively, to distribute the whole of the year’s profit, to the 
shareholders in general meeting. The authors oppose this, however, first 
because they consider that the decision what reserves are required for future 
trading is a managerial one which can only be taken by the directors, and 
secondly because they think that the power of general meetings to dispose 
of the year’s profit as they wish, will be evaded by the directors creating 
hidden reserves (stille Rücklagen) by undervaluing the company’s assets or by 
making over-provision for its liabilities. The authors would prefer to confine 
the shareholders’ powers to dismissing directors whom they find wholly unsatis- 
factory, thus putting no inducement in the way of directors to lay misleading 
accounts so as to forestall too liberal a distribution of dividends. The assets 
of the company needed for its future development would then be exhibited 
“in efher glusernen, aber verschlossenen Tasche.” May this reviewer suggest, 
without undue national pride, that we achieve this same result quite happily by 
Table A. Part I, art. 114, of the Companies Act, 1948. 


R. R. PENNINGTON. 


COPYRIGHT AND Anti-Trust. By J. Tausman. [New York: 
Federal Legal Publications, Inc. 1960. viii and 217. $8.50.] 


Tue thesis of this book, whose author is an experienced member of the 
American copyright and anti-trust bar, is that the American anti-trust laws 
have been wrongly applied to the world of entertainment. The trouble has 
stemmed from the celebrated decision in United States v. Paramount. This 
case, which began in 1988, finally resulted in a decree in 1946 declaring 
“block-booking” of films illegal. The repercussions of this suit have been 
widespread enough, for up until 1952 “movie” cases constituted some 25 per 
cent, of the total anti-trust suits in U.S. District Courts. Since then the 
onslaught of the Government on the film industry has been overshadowed by 
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the impact of television. The Government has therefore turned its attention 
to the television industry, though in United States v. Twentieth Century-Fox 
Film Corp., 187 F.Supp. 78 (1955) it met with something of a rebuff, in the 
refusal of the court to apply the principles of the Paramount case to that 
industry. The author, who deplores the effect of the Paramount case on its 
own territory, not unnaturally warmly supports the decision in the Fox case. 
In Mr. Taubman’s view there is a strong case for the regulatory functions of 
the anti-trust laws being taken away from the Department of Justice and 
handed over to a Department of the Arts (to include such activities as the 
cinema and television). This would, it is argued, make possible a new approach 
to “cultural” questions in terms of twentieth-century realities rather than the 
outmoded conceptions of competition derived from a laissez-faire age. 

The transactions which have been the subject of this massive American 
litigation are not in themselves unfamiliar in this country, though many of them 
would fall outside the scope of our much more limited monopoly legislation. 
That legislation, being limited to “ goods,” could not extend, for instance, to 
commercial television networking arrangements, nor would it apply to an 
agreement, of the Paramount type, under which a distributor is enabled to 
compel an exhibitor to accept one or more films in order to obtain a licence for 
another film. A widening of the terms of the Restrictive Trade Practices Act, 
1956, might cause that Act to penetrate into many corners of the entertainments 
industry now free from its operation. It would certainly be as well before 
contemplating any such development to take a close look at the consequences 
wrought in America by the invasion into these spheres of the anti-trust laws. 
For this purpose Mr, Taubman has incidentally provided a useful introduction. 


Dennis Lioyp. 


TAXATION OF FOREIGN INcomE. CasEs AND MaTERniats. By Boris 
I. BrrrKer and Lawrence F. Ess. [Stanford, California: 
International Legal Studies Program, Stanford Law Séhool, 
Stanford University. 1960. xii and 580 pp. $5.00.] 


Tus is a collection of cases and materials prepared by Professor Bittker of 
Yale University and Professor Ebb of Stanford University. The work is 
primarily designed to show the application of United States tax laws to income 
derived from foreign sources by nationals and residents of the United States 
of America and to income derived from the United States by residents of 
foreign countries. A certain amount of non-American material is included. 
Among English cases one notices, in particular, Firestone Tyre and Rubber 
Co., Ltd. v. Lewellin [1957] 1 All E.R. 561 and Government of India v. Taylor 
[1955] A.C. 491. Throughout the work the authors have added Notes which 
contain references to further material and state questions for consideration by 
the student. Great care has obviously gone into the selection of material and 
the book no doubt is a useful tool. i 

The English reader cannot help being struck by the fact that there are 
American Universities which provide courses on so esoteric, yet eminently 
practical, a subject as the taxation of foreign income and that the authors 
suggest that “this casebook may be of interest not only to those whose major 
interest is in the field of taxation, but also to those teaching in the field of 
international transactions, international law or, indeed, conflict of laws” 
(p. iii). In both respects the English method of approach js quite different. 
Whether it is also. lacking in progressiveness is a question which cannot be 
pursued in the present context. 


FE. A. Maxx. 


Serr. 1961 REVIEWS 679 


Dm HAFTUNG FÜR pir HILFSPERSONEN DER ScCHIFFSBESATZUNG 
NACH DEUTSCHEM, FRANZOSISCHEM UND ENGLISCHEM Recut, By 
Panayotis Sormopountos. [Stuttgart: Ferdinand Enke. 
1960. viii and 65 pp. No price stated. ] 


Turis is a useful compilation of the rules relating to the liability of the 
shipowner for the negligence of crew, pilot, tug and stevedores under German, 
French and English law. Special provisions of some other laws are also 
noticed. The pitfalls endangering the path of the Continental lawyer are 
best illustrated by the author’s praise for the simplicity of the English solution. 

It is interesting to learn that Germany has not ratified that article of the 
collision convention of 1910 which relates to the compulsory pilot, so that 
under German law the shipowner is not liable for his negligence. None of the 
foreign countries appears to have ratified the Brussels Convention of 1957 
concerning the limited liability of shipowners, so that important differences 
between English and Continental law survive. The author hopes that the 
1957 Convention will soon be ratified to achieve uniformity, but even this 
would of course not affect the differences of the grounds of liability. 

From the point of view of the academic lawyer the subject of this book 
is of slight interest, for the rules, however much they differ, do not involve 
important principles. A comparison of such technical rules, though useful 
since searches are made unnecessary, offers little scope for scholarly acumen. 

Conflict of laws and of jurisdiction were beyond the scope of this little 
volume. 


O. C. Gires. 


Tes RuLmeron Prace. By Lupovic Kenneby. [London: Victor 
Gollancz, Ltd. 1961. 808 pp. 21s. net.] 


I pecan reading this book with a considerable doubt in my mind whether any 
fresh light could be thrown on the sad case of Timothy John Evans, who was 
executed in 1950 for the murder of his little child Geraldine, and who was 
also believed to have murdered his wife. The case is distressing because in 
1958 it was discovered that another person, John Reginald Halliday Christie, 
living in the same house, had been committing sexual murders in considerable 
numbers, going back as far as 1948 and 1944, and Christie had been the 
principal witness for the prosecution at the trial of Evans. My fear was 
that yet another book containing a passionate appeal on behalf of Evans might 
excitesin me strong counter-feelings causing me to dig in my intellectual toes, 
as I have a habit of doing in face of impassioned argument. I had a similar 
expectation about Mr. Arthur Koestler’s book Reflections on Hanging before 
reading it for review, but at the end I came to the conclusion that his flercely 
partisan approach had much to be said in its favour. I have come to the same 
conclusion about Mr. Kennedy’s book. Unlike the more sensational kind of 
crime literature, which wallows in sordid detail or exults in forensic exploits, 
largely with a view to titivating the readers fancy and quenching the 
apparently inexhaustible thirst for sensation, the present book rarely 
descends to vulgarity and contains few purple passages. When the author 
does let drop a few acid comments or raises his voice to a shrill note, one is 
almost bound to agree with him, and one must always bear in mind the author’s 
purpose, which is deadly serious. 

His idea has been to review the whole of the evidence tending to show that 
Evans was innocent, and by patient inquiry and diligent investigation, during 
which he has apparently seen nearly everyone who was connected with that 
case, and has been able to make use of some documents which have not 
previously been used, to reconstruct the story in a careful and well-documented 
manner, albeit from the premise that Evans was in fact wrongly convicted. 

The result is to cast doubt on the conduct of nearly everyone concerned 
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with the case, not necessarily on their honesty and integrity, for the trouble 
was that some of these people appear to have so far convinced themselves that 
Evans was in fact guilty that they were led to distort the evidence to prove 
that he was, and in this way jumped too readily, if the metaphor may be 
permitted in this context, to Evans’ own conclusion. The police appear to 
come out of it particularly badly, being accused of suppression of evidence, 
suggesting that certain witnesses should change their story so that it would fit 
in neatly with the police theory of what actually happened, and so on. Both 
the judge at the trial of Evans and the special commissioner, Mr. J. Scott 
Henderson, Q.C., who conducted the inquiry ordered by the Home Secretary 
after Christie’s conviction but before his execution, come in for their share 
of criticism, for making mistakes and misrepresentations with regard to the 
evidence, and for a certain complacency and prosecution-mindedness which 
led too easily to false conclusions. Mr. Scott Henderson might have been 
excused a great deal in view of the extremely short time allowed him to make 
his inquiry and prepare his report, but it is phrased with such smug assurance 
and couched in such uncritical terms that I fear he stands condemned. 
Perhaps he found himself hopelessly compromised by the requirements of 
speed and certainty. 

The three main villains in the piece remain for discussion. Evans was 
undoubtedly a weak and inadequate fellow, of low intelligence and a 
pathological liar. Perhaps, like Rouse, he hanged himself with his own dis- 
tortions of the truth. Christie was a weak and inadequate pathological killer, 
with necrophilic tendencies, which Mr. Kennedy carefully traces to the early 
home background and to various psychological factors. This may explain: 
it does not of course excuse. The third villain in the piece is the law relating 
to capital punishment. Admittedly, this has been modified in 1957, with the 
result that it is highly possible, if not probable, that if Christie were tried 
today, he would not be found guilty of capital murder. This is not because 
the case would not be one of capital murder, for, although strangling women 
for sexual reasons is not a capital offence, Christie had committed consecutive 
murder, which is capital. However, he might well find shelter today under the 
new defence of diminished responsibility, which reduces murder toe man- 
slaughter. He might thus be spared, whereas Evans, if he were tried today, 
on the same facts as were known in 1950, would probably be found guilty of 
non-capital murder. This is an idle speculation; what cannot be denied, and is 
more relevant, is that if in 1950 we had known the facts as we know them now, 
it is very unlikely that Evans would be prosecuted for murder, leave alone 
convicted. The most that can be laid at his door with any certainty is that he 
probably assisted Christie to carry his wife’s body down to the first floér flat, 
after her death. He was an accessory after the fact to her death, but as it 
seems likely that he thought it was death as a result of an attempted abortion, 
he would be an accessory after the fact to manslaughter, at most. As Mr. 
Scott Henderson himself remarks, “if we had known then what we know now 
the trial of Evans would have been very different from what it was” (para. 14 
of his Report). 

Surely the main moral of the story is that since human judgment is 
essentially fallible (and is proven to be even in that rarefled and embalmed 
form called British justice), there is an overwhelming case for the abolition 
of capital punishment, on this if on no other ground. If both Evans and 
Christie were alive today, although there is (rightly or wrongly) no possi- 
bility of a re-trial in English criminal law, at least there could be some 
administrative review, and the exercise of the prerogative of mercy. This 
book calls for a new inquiry, but the Home Secretary has recently stated that 
he rejects this demand, on the ground that no new facts are likely to be 
revealed and that witnesses’ recollections of events in 1949 must inevitably 
have been dimmed by the passage of time. Also rejected is the suggestion 
that Evans should be posthumously pardoned. The question of disinterring 
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Evans’ remains and allowing his mother to have them for what Mr. Kennedy 
calls a decent Catholic burial does not therefore arise, which, from the point of 
view of the prison authorities, is probably just as well, in view of the con- 
gestion in the burial ground at the prison where the execution took place. 
Some day, no doubt, Evans’ name will be cleared, but we shall probably have 
to get rid of capital punishment first. :And it now appears that legislation 
would be required to permit the removal of Evans’ remains from the prison 
precincts. 

In the meantime, there is something else we must consider, and that is, 
how to ensure that such mistakes cannot occur again. I have only two 
suggestions. One is that the Evans-Christie case should be used in the 
training of police officers as a classic example of the dangers of taking a firm 
view of the evidence and then building up a watertight case on that 
assumption, ignoring other possible leads and theories. The second is that 
the whole of the law and practice surrounding the taking of confessions and 
their use in criminal trials to prove guilt should be reviewed. It is not 
enough to say that we shall set up a committee to review the Judges’ Rules, 
it may be that we should go so far as to say that no confessions shall be used 
in court unless they are either repeated by the accused at the trial or are 
corroborated by independent evidence. 

J. E. Harr Wriiiiams. 


Tue Enciisn Prisons: Their Past and Their Future. By D. L. 
Howarp. [London: Methuen & Co., Ltd. 1960. xv and 
174 pp. (with index and appendices). 21s. net.] 


Tue first part of this book, as the author tells us in the Introduction, “surveys 
the history of imprisonment in England from the end of the eighteenth century 
to the present day.” Part Two describes some of the problems which still have 
to be solved “if we want to make sure that by imprisoning offenders against 
the law we are really going to help them as individuals and thereby reduce the 
incidegce of crime.” 

The history is well told by Mr. Howard, with many extracts from contem- 
porary sources and several excellent photographs and sketches to make it 
interesting. Anyone who wants to get a general idea of the gradual evolution 
of our prison system from being a retributive and repressive régime to one 
geared to rehabilitative and humanitarian assumptions will find this account 
readable and extremely instructive. It may not replace the more standard 
sourcas which the serious student must consult, and there are some gaps in the 
story; for example, we hear nothing of the work of Sir Walter Crofton in 
Ireland, and the progressive stage system is ascribed entirely to Jebb. Never- 
theless, there is an excellent description of the conditions at the end of the 
eighteenth and in the early part of the nineteenth centuries; the struggle to 
improve them; the debate on methods of confinement (solitary or silent 
system?); and the steps whereby state inspection and control was introduced, 
giving way in turn to the “nationalisation” of the prisons in 1877, and the 
founding of the Prisons Board. The subsequent history of the Prison Com- 
mission under du Cane and Ruggles Brise brings us down to the dawn of the 
modern period, and the way in which the Report of the Gladstone Com- 
mittee paved the way for the efforts of Sir Alexander Paterson, Sir Lionel Fox, 
and others, to build a flexible and imaginative system. While these efforts have 
been seriously hampered in recent years by too many prisoners and too little 
money, there can be no doubt that splendid innovations have been made, and 
courageous experiments are being tried. 

The present is undoubtedly a time of change for prisons and borstals alike. 
Despite the heavy pressure of events and circumstances outside, the Prison 
Commission are bravely attempting to build a new world within the walls and 
in the many open institutions which are now such a notable feature of the 
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system. Mr. Howard’s account of all this is both lucid and well-informed. 
He may be a little too dogmatic at times in his assertions, and makes some 
rather extreme suggestions. For example, he confidently asserts at p. 155 
that “ decentralisation of the powers now tightly held by the Prison Commis- 
sioners in London is essential if the prisons are to function really efficiently in 
the future.” At times his comments seem rather equivocal and tentative. 
However, on the whole his judgment is extremely sound. He rightly deplores 
the inadequacy of the psychological and other professional services employed 
in the general therapeutic endeavour; he stresses the need for providing full 
employment for prisoners, and the need for the reconstruction of buildings so 
as to provide more opportunity for using the small group as a therapeutic 
unit. (We have been struggling far too long with these large amorphous com- 
munities inhabiting ancient and unsuitable premises.) Not the least interesting 
part of the book is the discussion of prison design. It seems a pity that it was 
not possible to include in one of the Appendices a copy of the plans for the 
new prison at Blundeston, instead of printing that for the old prison at Lewes, 
built in 1854. A second Appendix contains a Note on Prison Literature, which 
contains a fair selection of bibliographical references, grouped under different 
heads. Unfortunately some of the references are to editions of books which 
are not the latest, e.g., the texts on Oriminology by Barnes and Teeters and 
Sutherland, and Elizabeth Glover’s book on Probation and Re-education. 


J. E. Haw, WILLIAMS. 


Tue Detection oF Secret Homicipr. A Study of the Medico- 
legal System of Investigation af Sudden and Unexplained 
Deaths, By J..D. J. HAVARD, M.A., LL.B., M.B., B.CHIR., 
Barrister-at-Law. [London: Macmillan & Co. 1960. xv 
and 258 pp. 85s. net.] 


Tue Cambridge Institute of Criminology has widened the scope of the valuable 
“English Studies in Criminal Science” and the first volume of its new series, 
which now appears under the general title of “Cambridge Studies in 
Criminology,” is concerned with an important medico-legal subject for which 
the author, with his academic degrees in the two fields, possesses evident advan- 
tages: an historical and critical inquiry into the methods used for the investiga- 
tion of sudden’ and unexplained deaths. The coroner and his jury have been 
under fire from various quarters in this country in recent years and it is there- 
fore all the more important to have this monograph which is described ag “ the 
first attempt to treat the subject in a thorough and expert manner by an author 
qualified in both the medica) and legal professions.” An extensive bibliography 
and a short chapter on “Some leading foreign systems of Medico-legal 
Investigation ” increase the usefulness of the work. 

There is no doubt that even now many cases of death by some form of 
homicide remain wholly undiscovered because the body of the victim is disposed 
of without any adequate investigation or even examination ever taking place. 
There is also little doubt that in many of these cases detection would have been 
possible by the observation of a few comparatively simple precautions, the chief 
of which is the necessity for an autopsy by an experienced forensic pathologist 
in all cases of unexplained death. 

Unfortunately so awkward has been the relationship between the medical 
profession and the law courts in this country in the past, and such the historical 
development of the coroner’s inquests, to whom the task of dealing with all 
deaths not obviously arising from natural causes has always fallen, that this 
comparatively simple proposition is still far from being realised. The coroner 
and his jury, having proceeded in their semi-judicial inquiry for centuries on 
the basis of witness evidence, have been very slow to accept medical evidence 
as decisive, first because it was considered with suspicion as unreliable and 
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also perhaps because it may have been resented as an abrogation of functions 
long exercised by the jury. As Dr. Havard points out, it is true to say even 
now when, by the Coroners (Amendment) Act, 1926, coroners are entitled to 
dispense with an inquest and dispose of a body by post mortem, that many 
coroners still prefer to hold an inquest without autopsy, a method which, as 
here described, 

“apart from being unscientific and inaccurate, causes trouble to the 
relatives, wastes the time of witnesses, and is an unnecessary charge on 
local funds.” 

Extreme fluctuations in the practice of one area as opposed to another with 
regard to the number of autopsies and the kind of qualifications demanded 
from those who carry them out make it obvious that in the present working of 
the system itself there are reasons why the discovery of foul play is still so 
often left more or less to chance. 

It would seem at first sight paradoxical that the author, whose book is in so 
many ways highly critical of the existing practice in this field, should eventually 
arrive at the conclusion that the English system is “basically superior to any 
other in, existence in the world.” Unfortunately, hig discussion of the alterna- 
tives in use elsewhere (on less than twenty pages) is too scrappy to allow any 
definite conclusion whether this view is well founded. It is probably true that 
in the United States, where the so-called “ medical examiner system” is rapidly 
replacing in most states the coroner, the almost universal condemnation of the 
old system is due to abuses which find little counterpart here. On the other 
hand the “Continental system,” by which all the duties in this connection fall 
automatically and directly upon the police, would seem to have, at least 
theoretically, the advantage of placing the burden at once where it eventually 
belongs, namely, on a properly equipped forensic institute. Dr. Havard 
dismisses this alternative with, the rather sweeping statement that “police 
officers are not qualified to make ...a decision . .. whether or not autopsy or 
other medical examination is necessary,” without reason, although he is himself 
aware that “few aspects of comparative law could yield more practical results 
than a comprehensive study of medico-legal investigative systems.” For lack 
of any authority other than a few American ones and a reference to a single 
case which occurred a year or two ago in Portugal and became known, or rather 
notorious, in this country, his further statement that on the Continent 
“ medico-legal autopsy is resorted to only in cases of obvious suspicion” 
(italics mine) is too vague to be meaningful. 

Nonetheless, though the separation of the functions of the coroner from 
those of the police in such matters is purely of historic origin in this country, 
it ma$ well be that it does correspond to a real need even now which might be 
described as psychological. Dr. Havard considers that notification of an 
unexplained death to the police is less satisfactory than notification to an 
independent medico-legal officer because “it imports suspicion of criminality 
to a far greater extent. ... It follows,” he says, “that the relatives of the 
deceased, the medical profession, undertakers and others with special Lnow- 
ledge will report sudden and unexplained deaths more readily to a coroner than 
to the police.” 

This may well be true. If so, it is all the more reason why the unsatis- 
factory system of death certification and notification in this country, as well 
as the obvious shortcomings in the appointment and the qualifications of 
coroners, should be amended soon. Dr. Havard goes so far as to suggest that 
the 600 or more coroners now carrying on this work (many of them on a part- 
time basis) should be reduced to some twenty or thirty medically as well as 
legally qualified men working with proper facilities in much larger areas. This 
and other proposals put forward in this book could hardly be achieved without 
legislation, but, as Dr. Radzinowicz says in his introduction, a first useful step 
towards reform will be taken if this book stimulates discussion. 


H. A. HAMMELMANN. 
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Tue Courts or Law: Berrsu Counc Stupy Box, No. 85. 


Tue main purpose of the British Council is to make the British way of life 
known to foreign, or perhaps one should say overseas, people, and to ensure 
that they have a sympathetic understanding of it. One method which it has 
pursued during recent years is that of the “study box.” The idea is to 
provide a box of material for a group of persons desirous of studying together, 
and discussing, some particular aspect of British culture. There is obviously 
much to be said in favour of this plan, yet it is clearly beset with difficulties, 
and it would be interesting to know something of the results which have been 
achieved. 

The Council are evidently satisfied with their experience of the method, 
because they are going ahead with it, and among their latest output of study 
boxes is the one under review. They have been fortunate in securing the 
services of Mr. C. P. Harvey Q.C. to advise on the collection of material. 
Readers of this Review are familiar with his independence of judgment and 
originality of mind; he has also had the advantage of legal work in Germany 
during the years of occupation, so that he is familiar with one of the strongest 
and most successful of the civil law systems. 

As was to be expected Mr. Harvey has got together an interesting and 
comprehensive collection of material. I do not think that he has been com- 
pletely successful in his task, but the extent of his achievement will be 
measured by the usefulness of the box in practice, and theoretical criticisms 
emanating from the study may well be discounted in the discussion room. 
In any case it is one of the great virtues of a scheme of this kind that it 
lends itself to constant modification and improvement in the light of the 
reactions of those using the box. Certainly to have before one copies of 
most of the documents used in connection with an English criminal trial must 
give an added sense of reality to one’s studies: it does not require a detective 
to discover that some of the cases used are ones which have come before 
Mr. Harvey himself; he sits as Chairman at Quarter Sessions. 

The material provided which is certainly much more extensive than one 
would have expected consists of a guide for the group leader; fifteen topies 
of a study booklet; no less than twelve short books or pamphlets; three folders 
containing a great deal of practical documentation, mainly related to the 
administration of the criminal law (together with a number of notes on specific 
items contributed by Mr. Harvey); two tape recordings of a criminal trial, 
together with script, and one of a discussion on professional ethics, and four 
coloured sheets; these latter which are at about third form level can hardly be 
of use to students who are competent to understand the more cal 
documentation. 

Those who had experience of discussion group work during the last war 
are aware that the role of the leader is of crucial importance. The official of 
the British Council who drew up the general introductory suggestions realises 
this and his pages are full of wisdom. Unfortunately Mr. Harvey in his 
detailed notes on “how to use the box” does not parallel this with a similar 
set of suggestions describing the specific object of the study. He plunges 
in medias res and I am afraid that the leader, unless he has experience of the 
work or is a man of exceptional talent, will find it almost impossible to find his 
way about the material, much of which is highly technical and detailed. No 
doubt a careful perusal of the books in the box together with the charges, 
committals depositions, recognisances, probation orders, notices of appeal and 
other documents provided would eventually enable an intelligent leader to find 
his feet, but one imagines this work being undertaken by him in his spare 
time and I have a feeling that he will stagger a bit when he finds what he is 
up against. At the same time many of the suggestions for leading the group 
are of the greatest value, particularly the insistence that constant comparison 
with local procedures should go on. 
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Not that the books given are difficult: indeed they are largely taken from 
the Hamlyn series and are well chosen: Freedom Under the Law by Lord 
Denning, and the same author’s Road to Justice, Trial by Jury by Sir Patrick 
Devlin, The Proof of Guilt by Dr. Glanville Williams are typical of them. 
Two good chapters from Professor Hood Phillips’ First Book of English Law 
are separately printed, and the Penguin on Magistrates’ Courts by Mr. Giles is 
included. Mr. Harvey, author of the Advocate’s Devil, is naturally interested 
in professional ethics and was no doubt justified in including Sir Malcolm 
Hilbery’s admirable lecture on Duty and Art in Advocacy; the guide to 
professional conduct for solicitors by Sir Thomas Lund, recently published 
by the Law Society, strikes me however as altogether too technical and 
detailed for the requirements of the discussion groups contemplated. The two 
British Council pamphlets on Criminal Justice, and the English Bar and Civil 
Litigation are, perhaps naturally, included. I discussed these in 21 M.L.R. 
701 and a reperusal of the English Bar and Civil Litigation has not persuaded 
me that with all its talk of the “order of the coif,” etc., it ia at all sensible 
reading for an overseas student desirous of getting to understand the English 
legal system of today. The use to which all these books are to be put is not 
made clear. Are they to be passed round among the members of the group, 
or are they obtainable from the local library of the British Council, or are 
they for the sole use and benefit of the leader? Certainly where a library is 
available a rather more extended study list would be useful: it is a great gap 
that there is no reference to Dr. R. M. Jacksons Machinery of Justice in 
England. 

The choice of documentation in the three folders is puzzling. Thus in 
Folder II there is material on three murders: one as long ago as Crippen, 
two larcenies (one of which is tape recorded and has an element of robbery, a 
highly technical offence) and an assault (summons only). There is also tucked 
away in this folder a solitary civil case, Kuchenmeister v. Home Office, 
presumably inserted because of its civil liberty interest: apart from some 
material on habeas corpus there is little on this vital subject. Incidentally 
the note on the tape recorded larceny case is not contained in this folder, but 
in Folder III which is mainly concerned with miscellaneous, though important, 
matters, such as legal aid (contributions by Lord Evershed and Judge Aarvold 
of the Central Criminal Court), the English Judicial System (a lecture by Sir 
George Coldstream), the Declaration of Delhi, which is not after all particu- 
larly English, and the Structure of the Judicial System in Overseas Territories 
(contributed by Sir Albert Napier). Folder I is largely taken up with 
becoming a solicitor, containing prospectuses relating to examinations, etc., 
issued by the Law Society, but it also contains the Legal Aid Acts and the 
Regulations thereunder which one would have expected to find in the same 
folder as the Evershed-Aarvold memoranda—perhaps Mr. Harvey feels that it 
is part of hig job to uphold the reputation of the English for being 
unsysbematic ! 

One might also criticise the title of the study box. “Courts of Law” is far 
from an accurate description of its contents which are both wider and 
narrower than the title suggests. It is certainly not easy to find an accurate 
descriptive title, though Aspects of English Legal Administration would be 
nearer the mark. And I am sure that group leaders would appreciate a plan 
for repacking their material into the box: this requires great ingenuity ! 


C. 


Common Marger FiscaL SYSTEMS. By E. B. NORTCLIFFE. 
[London: Sweet & Maxwell, Ltd. 1960. 90 pp. £1 Is. net.] 


Mr. Norrciirre’s book is a reprint, now brought up to date, of a series of 
articles which originally appeared in the British Tax Review, dealing in broad 
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outline with the fiscal systems of Italy, Belgium, ‘Holland, France and Western 
Germany. Only about fourteen pages of text are devoted to each country and, 
within this limited space, the author deals with personal and corporate 
taxation, and with death duties as well as taxes on income. Necessarily, 
therefore, the book raises many more questions than it answers; but this, 
perhaps, makes it a stimulating introduction to a much neglected yet increas- 
ingly important field of comparative law. The reader may be surprised at the 
‘apparent difference in the approach of other countries to some of the funda- 
mental problems of income taxation, such as, for example, the measurement of 
profits. In thé United Kingdom, the role of the qualified accountant is an 
important one and his computations are accepted (usually) as the basis of 
negotiation with the Revenue; yet in Italy, so Mr. Nortcliffe tells us, “In the 
past, the Italian taxation authorities have relied mainly on inference for the 
determination of taxable profits even in the case of reputable companies which 
maintain regular audited accounts in accordance with the Commercial Code. 
There are signs of increasing willingness to accept profits as shown by the 
accounts of companies, and indeed recent legislation requires the authorities to 
specify the reason for making adjustments to accounts profits or for refusing 
to accept accounts profits at all. The traditional approach of the authorities 
is not, however, likely to be abandoned completely in the near future. . . .” 
And the French régime de forfait seems remarkably arbitrary to an English 
lawyer. Only in Holland, so it seems, is good accounting and commercial 
practice readily accepted by the authorities. 

Mr. Nortcliffe concludes with a chapter entitled “ Has the United Kingdom 
anything to learn?” and it is clear that in some matters—such as, for example, 
the depreciation allowances for commercial and edministrative buildings—the 
United Kingdom lags behind the European countries. There is much, too, 
that could be learned from a close study of the French turnover tax on added 
values, and the income-splitting principle for family incomes. 


Barry Pinson. 


e 
A Lecat BIBLIOGRAPHY OF THE British COMMONWEALTH OF 
Nations. Second edition. [London: Sweet & Maxwell, Ltd. 
1955-1958. 6 vols. £11 18s. net.] 


BrisiiocRarHres are not often accorded lengthy reviews in legal periodicals. 
The size, scope and importance of the present work, however, make it desirable 
to discuss it in some detail, the more so as it has not been reviewed in the pages 
of the Modern Law Review before. 

The first volume of the first edition of Sweet & Maxwell’s bibliography was 
published as long ago as 1925; in the intervening years, it has gained for itself 
an important and assured place as an essential tool in legal and other 
libraries. The second edition, which by now has all but superseded the first 
one is made up as follows: Vol. 1. English law to 1800, including Wales, the 
Channel Islands and the Isle of Man; Vol. 2. English law from 1801 to 1984, 
including Wales, the Channel Islands and the Isle of Man; Vol. 8. Canadian 
and British-American colonial law from earliest times to December 1956; 
Vol. 4. Irish law to 1956; Vol. 5. Scottish law to 1956, together with a list of 
Roman law books in the English language; Vol. 6. Australia, New Zealand 
and their dependencies from earliest times to June 1958. The volume dealing 
with Canada is in its first edition, not having been published before. England 
which accounted for Vols. 1-8 of the first edition is now covered in two 
volumes. The scheme of that edition has been retained, but there are numerous 
corrections, additions and improvements. 

The contents of Vol. 1 are arranged in classified order according to subject, 
and the volume is completed by an index of subjects, an index of places (very 
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useful for local material), and an author and title index. The other volumes 
are arranged alphabetically according to author, at least within the same 
territory. In the case of the British Isles up to 1800, and in the case of all 
other countries, details of the Session Laws are given volume by -volume; in 
view of the diverse ways in which overseas legislation was often published, 
this is a most valuable feature. 

The amount of bibliographical detail given varies enormously, but is 
adequate. It is obvious that it is useful to give details of editions, pagination 
and format, etc., and annotations for very old books; to do the same for con- 
temporary works would mean a needless increase in the size and price of the 
work to very little purpose, and the compilers have been right in being selective 
It is worth comparing the entries for Blackstone’s Commentaries which run to 
two pages with those for some modern books taking up one line. 

That the work ig being constantly used in law libraries, in which it forms 
part of the basic equipment, is obvious. It is also most useful for academic 
lawyers and practitioners; to the latter, it will afford guidance as to the law of 
the overseas territories with which they would tend to be less familiar. It is 
not being used by lawyers only; historians, for instance, have occasion to 
consult it, particularly (for England) Vol 1 

No bibliography can be completely up to date. The present one is being 
supplemented by various lists, but it would be helpful if cumulative supple- 
ments to the entire work could be published annually. 

W. A. Srernmn. 


Across THE ATLANTIC. By Laurence WEBLEY. [London: Stevens 
& Sons, Ltd. 1960. 881 pp. 18s. 6d. net.] 


THe MURDER or Sm Harry Oakes, Br. [Published by The Nassau 
Daily Tribune, Nassau, Bahamas. 1959. viii and 481 pp. 25s. 
net. 


Mn. Wers book is an interesting study. He has taken eight dramatic 
episodes from British and American history and arranged them in pairs for 
purposes of comparison. Thus the murder of Abraham Lincoln is matched 
with that of the little-remembered British Prime Minister, Spencer Perceval, 
in 1812; the sinking of the Titanic with the tragedy of the Lake Michigan 
ferryboat Eastland; the court-martial of Frémont, the pioneer in California, 
with the near-disgrace of Lord Clive; and the riots of the Chicago Anarchists 
with the troubles that led to the tragedy of Peterloo. In each case the author 
provides a clear account of the events, built up from contemporary newspaper 
and other accounts and legal records. The culmination of each episode is a 
legal tHal or inquiry, in which comparisong between English and United States 
procedure and rules, and between the law today and the law as at the time of 
the events related, is neatly pointed. Thus, for example, the law of insanity as 
a defence to a charge of murder in England, both in 1812 and at the present 
day, is investigated in the first episode (the assassination of Perceval), while 
the crime of conspiracy is considered in connection with the activities of the 
Chicago Anarchists and the Manchester Reformers. A selected bibliography 
appears at the end of each section for those who wish to read further sbout 
the episodes or their surrounding circumstances. Although the author from 
time to time puts forward his own views as to the merits of various points in 
the trials, his primary object is to help the reader to make up his own mind 
about such problems, and in this he succeeds. The book is stimulating and 
entertaining, food for thought, yet very easy to read. Indeed, it makes 
excellent leisure-time reading for a lawyer. 

The bulky paper-backed dossier dealing with the celebrated murder of 
Sir Harry Oakes at Nassau in the Bahamas, in July 1948, is a full report of the 
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case as published over quite a long period in the Nassau Daily Tribune. 
Anyone who wishes to read such a full account by journalists should find the 
volume of interest. Great trouble was taken by the newspaper to make sure 
the account was accurate, and most of the reports were written by the editor’s 
brother, now a distinguished advocate at the Bahamas Bar. As a case history 
of a famous unsolved crime it is a document of considerable fascination, though 
the style is of course very much that of a daily paper. 
D. C. M. Yanviry. 
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OBITUARY 
Mr. R. HILARY STEVENS ' 


WE REGRET to record the death of Mr. R. Hilary Stevens of 
Messrs. Stevens & Sons, Ltd., the publishers of the Modern 
Law Review. Ever since 1946, when his company accepted 
responsibility for the publication of the Review, Mr. Stevens 
had taken a keen personal interest in its development, and 
in so far as its increasing prosperity has depended on the 
technical competence of its production he could claim a 
large part of the credit for the result. 

° Mr. Stevens came of a very old family of law publishers, 
and we understand that his untimely death will bring this 
family connection with publishing to an end, though, of 
course, for some years the imprint has been closely 
associated with that of Messrs. Sweet & Maxwell, Ltd., 
ugder whose aegis it will continue. During his relatively 
short career as a publisher Mr. Stevens had effected marked 
improvements in the layout and printing of the volumes 
for which his concern was responsible, such as their well- 
known series, the Library of Shipping Law. His loss will 
be felt not least by lawyers who find pleasure in the 
appearance of the books which they use. 

With the Editorial Committee of the Review Mr. Stevens 
was on terms of personal friendship rather than those of a 
business footing. We all knew that we could rely upon his 
sympathy and assistance in connection with any new project 
or development, and we shall miss his courteous co-opera- 
tion on which we had come to rely so much. 
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THE EXCLUSION OF SECTION 12 (1) OF 
THE SALE OF GOODS ACT 


Some years ago the present writer attempted an examination? of 
the validity of arguments put forward by some textbook writers ? in 
support of their contention that, despite the apparent freedom 
given by the opening words of section 12 of the Sale of Goods Act, 
1898, it was not possible to exclude by an appropriate exemption 
clause the condition as to good right to sell normally implied in a 
contract of sale by section 12 (1). It will be recalled that the 
relevant statutory provisions are in the following terms: 


** In a contract of sale, unless the circumstances of the contract 
are such as to show a different intention, there is— 
(1) An implied condition on the part of the seller that in 
the case of a sale he has a right to sell the goods, and 
that in the case of an agreement to sell he will have a 
right to sell the goods at the time when the property is 
to pass.” 

It is not now proposed to recapitulate the suggestions made in 
the previous article in support of the view that it was in fact pos- 
sible to exclude the term implied by the subsection but rather to 
note and comment on developments in the argument since the 
appearance of that article. 

In both Atiyah on Sale of Goods? and the new editfon of 
Cheshire and Fifoot on Contract ¢ the contention is forcibly put that 
any attempt to exclude section 12 (1) would produce a conflict with 
section 1 (1) of the Act which defines a contract of sale as follows: 


“ A contract of sale of goods is a contract whereby the seller 
transfers, or agrees to transfer, the property in goods to the 
buyer for a money consideration, called the price.” 


In the light of this provision the learned authors of Cheshire and 
Fifoot on Contract now say °: : 


“ .. . it is absurd to permit a seller to contract out of his duty 
to pass ownership to the buyer. Once more he comes into 
conflict with section 1 of the Act; and from the obligations of 
this section even a clause as comprehensive as that in 
L’Estrange v. Graucob® cannot absolve him. To suppose 


1 “ The Condition as to Title in Sale of Goods (1957) 20 M.L.R. 286. 

2 Cheshire and Fifoot, Contract, 4th ed., p. 187. Sutton and Shannon, 
Contract, Bth ed., pp. 807-808 (but see p. ob). 

8 p. 42. The author merely says that such a transaction does not answer to 
the definition of a sale. He does not discuss the possible legal effects. 

+ bth ed., p. 186. 

5 Ibid. 

6 [1084] 2 K.B. 804. 
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otherwise would be to admit a hopeless incongruity. On the 
one hand he would be promising to sell the goods and on the 
other insisting that he was not passing the property and 
therefore not making a sale.” 

A number of points of comment seem to arise here. Firstly, 
repugnancy between the main provisions of a contract and exemp- 
tion clauses has been used by the courts as a justification for 
depriving the exemption clauses of legal effect,” but the case put 
by the learned authors does not cover the really crucial point which 
must be determined in deciding whether or not it is possible to 
contract out of the obligation implied by section 12 (1). This is 
not the case of a man saying he is selling and then in the next 
breath flatly denying that he intends property to pass but the case 
where the seller says that property may pass but refuses to guaran- 
tee that it will. It is submitted that in this second case contradic- 
tion or repugnancy will only occur if section 1 (1) requires that the 
agreement to transfer property should always be absolute or 
unconditional. If that is not so a seller who enters into a con- 
ditional or contingent agreement to transfer property could 
nonetheless be said to “f agree’? to transfer property and thus 
satisfy the subsection. The suggestion that the subsection is satis- 
fied by a conditional or contingent agreement seems to be borne 
out by section 1 (2) which says that a contract of sale may be 
absolute or conditional and section 5 (2) which says: 


There may be a contract for the sale of goods, the acquisition 
of which by the seller depends upon a contingency which may 
os may not happen. 

Here are two situations contemplated by the Act where there is 
no absolute promise to pass property and yet in each case the trans- 
action is properly called a sale. Indeed if it were the case that 
section 1 (1) required an absolute promise to transfer property in 
all contracts of sale then the condition implied by section 12 (1) 
would merely be so much repetitive verbiage. Thus the mere 
use of words “ sell ” or “ sale °? do not appear to import an abso- 
lute agreement to transfer property. Ordinarily section 12 (1) will 
operate to give the purchaser the benefit of an absolute promise to 
transfer property but should the condition normally implied by that 
subsection be aptly excluded it is suggested that as the law at 
present stands the seller is entitled to the full benefit of any 
exemption clause in this regard, at least provided there is no 
fraud or wilful default on his part. 

This argument that section 1 (1) is not to be treated as postulat- 
ing an absolute promise to transfer property as an essential 


T A recent example is Lanitis v. odo Shoji [1966] 2 Lloyd’ 8 Rep. 176. 
8 See Stoljar (1952) 15 M.L.R. ag at p. 426, n. 8 “If the transfer of 
property is, by definition, the main purpose of a contract of sale, do not the 
hed undertakings as to title in section 12 become redundant?" This 
implied is removed if the possibility of transfer rather than actual transfer 
18 regarded as of the essence of sale 
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characteristic of a contract of sale has been put in somewhat 
different terms by Mr. Thornely.* After first asking whether the 
definition of a contract of sale in section 1 (1) means anything more 
than that a contract is not one to which the Sale of Goods Act 
applies unless its object is to transfer the general property in return 
for a price, thus distinguishing it from contracts having other 
objects, such as pledge, mortgage, hire, provision of work and so 
forth, he continues as follows: 


If the parties fail to achieve that object because the seller 
proves to have no, or only some limited, interest in the goods, 
then the buyer will have his remedies for breach of the under- 
takings as to title implied by section 12—but that does not 
mean that the contract is not one whereby the seller “ agrees 
to transfer the property.” If this be correct all difficulty about 
expressly excluding the condition normally implied by section 
12 vanishes and the opening words of that section can mean 
what they say. Why should not a contract be a contract of sale 
within the Act simply because the seller’s offer was ‘I will 
sell you this car which I believe to be mine; but if I should 
prove to have no title to it, you shall not be entitled to sue me 
for return of the price or damages? ” 


It is suggested that exactly the same result should follow if the 
agreement was in the form “ I will sell you this car, no term as to 
title to be implied ” or “ all implied conditions and warranties to 
be excluded ” or the like. 

The relevant passage in Atiyah on Sale of Goods ° in which 
this problem is discussed reads as follows: 


The opening words of section 12 (1) seem clearly to contem- 
plate the possibility of the parties contracting out of the implied 
conditions as to title. Thus a person may agree to buy goods 
from a bona fide possessor expressly subject to all defects in 
title. But the definition of a contract of sale by section 1 (1) 
as a contract in which the property is transferred or eto be 
transferred, seems scarcely reconcilable with such a possibility 
so long as we are compelled to interpret this as meaning the 
absolute property. In other words if a limited title is sold 
Rowland v. Divall compels us to say that this is not a contract 
for the sale of goods within the meaning of the Act.” 


With respect this seems to miss the point that a contract 
whereby a seller agrees to transfer property in goods, if the property 


ə [1958] O.L.J. at p. 125 (review of Atiyah, Sale of Goods). 

10 At p. 42. 

11 It is admitted that, provided the transaction takes effect according to its 
terms, the question whether or not it is properly called a sale may be largely 
a matter of words, especially since the courts have shown themselves to be 
very ready to imply in contracts analogous to sale, terms as to fitness for 
purpose, merchantable quality and the like modelled on those implied in 
contracts of sale by the Act. But there might be cases in the interpretation 
of oe and other documents where the correct terminology would be 
vital. 
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is his to transfer, may still be an agreement relating to the general 
property. A seller may agree to transfer the general property if he 
has it to transfer or agree to transfer the general property but refuse 
to undertake that it is his to transfer. If it be accepted that section 
1 (1) does not require an absolute promise to transfer property, and 
the other requirements of the subsection are satisfied, there seems 
to be no reason why agreements of the types outlined should not be 
regarded as sales of goods. The point seems to be that it is not the 
property but the agreement to transfer that is qualified. 

Even if it is not conceded that section 1 (1) is satisfied by a mere 
contingent or conditional promise to transfer property it is sub- 
mitted that nevertheless the argument for allowing the exclusion of 
section 12 (1) still stands. The absolute terms of section 1 (1) 
would have to be qualified by exceptions in order to allow sections 
1 (2) and 5 (2) their proper fields of operation.2? If exceptions 
are to be allowed for these subsections there seems no good reason 
why an exception should not be allowed for the opening words of 
section 12 and if such an exception is allowed the argument from 
contradiction no longer appears to hold. 

Another controversial point raised by Messrs. Cheshire and 
Fifoot appears in the following passage 1°: 

** . . . a person, if he likes, may deliberately take his chance 
of ownership. If B has an old bureau in his possession, A may 
agree to pay money for it ‘ whoever is its owner.’ This is 
certainly a valid contract. But it is not a contract of sale. It 
does not answer the definition contained in section 1 of the 
Sale of Goods Act. The parties are agreeing to the transfer, 
not of property, but of possession only.”’ 

It is, of course, possible that in a situation such as that 
envisaged by the learned authors, the parties do intend merely to 
transfer possession and in such a case the concluding sentence of 
the quoted passage is unexceptionable. It is submitted, however, 
that such a transaction is capable of being interpreted as a payment 
by A for the chance that B is the owner and the parties do intend 
the property to pass if B is in fact the owner. Then, if it be accepted 
that a conditional promise to pass property is enough to constitute a 
sale, such an agreement seems to satisfy the requirements of section 
1 (1). There is an agreement, albeit contingent, to transfer property 
for a money consideration. The same result follows if one treats the 
opening words of section 12 as constituting an exception to an 
otherwise general requirement of an absolute promise. The contract 
would fall into a class which, by exception to the general rule, is 


12 For authorities on the prinaple that a statutory provision of narrow operation 
which appears to contradict a wider provision of the same statute should be 
read a8 an exception to the wider provision, see Maxwell, Statutes, 10th ed., 
È 172; Craies, Statutes, 5th ed., pp. 205-206; (1957) 20 M.L.R. pp. 240-241. 

13 Law of Contract, 5th ed., p. 186, n. 2. 
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still properly called a contract of sale in spite of the fact that there 
is no absolute promise to pass property.** 

Another contribution to the controversy surrounding the possible 
exclusion of section 12 (1) is made by Mr. A. G. Guest in his recent 
article entitled ‘‘ Fundamental Breach of Contract.” 1 He there 
argues 7° that since in Rowland v. Divall 1" the Court of Appeal held 
that breach of the condition implied by section 12 (1) amounted to 
more than mere breach of condition but also to total failure of con- 
sideration therefore an exemption clause simply excluding the 
implied condition would not be effective to protect a seller who 
failed to give a good title. He would, so Mr. Guest contends, have 
to go further 


(13 


. -. and show that the agreement, as a whole, had as its 
main purpose a quite different type of transaction by which the 
buyer agreed to purchase merely the chance that the seller 
might or might not have the property in the goods sold. Unless 
the seller could do this, he would be liable for his failure to 
perform the ‘ whole object ’ of the agreement.”’ 


If it be accepted, however, as has been earlier argued, that 
section 1 (1) of the Act is satisfied by a non-absolute agreement to 
transfer property and that the condition implied by section 12 (1) is 
necessary to render absolute what otherwise might be only con- 
ditional then Mr. Guest’s contentions do not appear to dispose of the 
matter. In neither Rowland v. Divall nor Butterworth v. Kings- 
way Motors was there any attempt to exclude section 12 (1) and 
what was said in those cases about total failure of consideration 
should be read as limited by this fact. If section 1 (1) doeg not 
require an absolute promise then section 12 (1) is the sole source of 
this element. Then if the condition is aptly excluded, whether by 
a simple exemption clause or by express reference to the element of 
chance in the fulfilment of the contract, it seems impossible to argue 
that the ‘‘ whole object ” still remains an unconditional transfer of 
property. If one cannot find an absolute promise to transfer 


14 Even if neither of the above arguments is accepted, it is submitted that 
property could still pass, if the parties intended ıt to do so, in the sort of 
case put by Cheshire and Fifoot. The mere fact that the contract would not 
be a contract of sale should not prevent this result. Other transactions which 
do not answer to the definition of a sale such as a contract for work and 
materials and a gift are effective to pass property. 

16 (1961) 77 L.Q.R. 98. 

16 Ibid., at Pp- 100-101. 

17 [1928] 2 K.B. 500 followed in Butterworth v. Kingsway Motors [1054] 1 
W.L.R. 1286 and Margolin v. Wright Pty. Ltd. [1959] Argus L.R. 988. 
Mr. Guest argues that since s. 64 provides that nothing in the Act is to affect 
a purchaser's right to recover back money paid on a consideration which has 
failed this means that a mere exemption from s. 12 (1) is not effective to 
protect the seller. The contrary argument given above endeavours to show 
that s. 12 (1) is essential ıf actual transfer 1s to be the whole object and 
therefore if it is excluded, even by an exemption clause, and a bona fide 
possibility of obtaining title provided there is then no total failure and s. 54 
causes no difficulty. Why cannot failure of consideration and breach of 
condition be so exactly coincident that exemption from one carries exemption 
from the other? 
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property either from the definition of sale or from the condition 
implied by section 12 (1) how can there be a failure of consideration 
if property is not transferred? 18 The situation would be on all 
fours with that before Patteson J. in the pre-Act case of Chapman 
v. Speller ° where an implied term as to good right to sell was held 
to be excluded by the fact that the goods purchased had been sold 
at a sheriff’s sale where a term as to title was generally held to be 
excluded. Patteson J. said: 


“ The true consideration was the assignment of the right, 
whatever it was, that the defendant had acquired by his pur- 
chase at the sheriff’s sale; and this consideration has not failed. 

“ In deciding for the defendant under these circumstances, 
we wish to guard against being supposed to doubt the right to 
recover back money paid upon an ordinary purchase of a 
chattel, where the purchaser does not have that for which he 
paid.’ 

The concluding words of the passage cited from the judgment of 
Patteson J. seem to underline the point that failure of consideration 
depends on the terms of the particular contract, from which it would 
follow that if there is no firm promise to give a good title because 
section 12 (1) has been excluded, whether by an exemption clause or 
by a direct reference to chance, then there is no failure of 
consideration. 

Mr. Guest also expresses doubt as to whether a sale of a chance 
of a title can be a sale of goods. It has already been argued that 
such a contract could still be an agreement to transfer property, 
subject to a possibility, for a money consideration. It seems appro- 
priate, however, to point out that it is plain from the opening words 
of section 12 that the legislature contemplated that contracts where 
section 12 (1) was excluded should still be contracts of sale. The 
words are: 


: “í In a contract of sale, unless the circumstances of the 
contract are such as to show a different intention... .”’ 


It is submitted that it is clear that the opening phrase “ in a 
contract of sale °’ refers to and covers not only contracts which 
include the three terms implied by the section but also contracts 
** where the circumstances of the contract are such as to show a 
different intention.”’ 

As editor of the most recent edition of Anson on Contract *° Mr. 
Guest seems to adopt a somewhat different approach. He appears 
to rely on Rowland v. Divall as authority for the. proposition that 
the term as to title is fundamental in character and hence not 
excludable. Against such a view the following points can be urged. 


18 This argument assumes good faith on the part of the seller. There may well 
be failure of the “ whole object '’ if the seller, having excluded s. 12 (1), fails 
to give a fair chance of title in that he knows that he has none to give. 

19 (1850) 14 Q.B. 621 

20 Zlst ed., p. 127. See also Grunfeld (1961) 24 M.L.R., p. 71. 
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First, as has already been pointed out no question of an attempted 
exclusion of section 12 (1) arose in that case so that at the most it 
could only be authority of an indirect kind on this point. Secondly, 
a court of exactly the same composition as that in Rowland v. 
Divall (Scrutton, Bankes and Atkin L.JJ.) had two years earlier in 
Niblett v. Confectioners Materials °! expressed the opinion that 
section 12 (1) could be excluded. Thirdly, even assuming that on 
common law principles the term as to title should be fundamental 
in character, the express provision in the opening words of section 
12 for its possible exclusion seems to be sufficient to override the 
ordinary consequences of fundamental character. There seems no 
good reason why statute cannot be effective to rob the term of its 
principal distinguishing feature, non-excludability, but leave the 
transaction of which it forms, or would have formed, a part, legally 
effective in all other respects and entitled to a place in the same 
class of contracts, i.e., sale, in which the transaction would have 
found a place if no exclusion clause had been included. 

It is clear that there is a considerable body of pre-Act cases 
allowing the exclusion of a term as to title in sheriff and other forced 
sales.?? After the Act there is the decision of Ridley J. in Payne v. 
Elsden ? and dicta in Niblett v. Confectioners Materials ** in sup- 
port of the possibility of exclusion. Though this may seem to be 
scant authority, it contrasts favourably, it is submitted, with the 
complete absence of direct judicial support for those who would not 
permit exclusion. 

Though English authority is thus exiguous, support for the 
possibility of excluding the term as to title may be derived from 
other jurisdictions with legislation similar or even identical in its 
terms with the Sale of Goods Act, 1898. Thus Williston on Sales *° 
makes it clear that exclusion is permissible in the United States 
where the relevant sales legislation does not seem to differ materially 
from the Sale of Goods Act. Even stronger support comes from 
South Australia where the Sale of Goods Act, 1895, is identical in 
its terms with the English Act. The relevant case is Warmings 
Used Cars v. Tucker,** the essential facts of which in outline were 
that Tucker, a secondhand car dealer in a small way of business 
was offered a Holden car by one Temby. Tucker, being unable to 
purchase the car himself, went to see the manager of the plain- 
tiffs, a firm of car-dealers in a more considerable way of business 


31 [1921] 8 K.B. 887. See (1957) 20 M.L.R. at p. 248. 

24 Bee (1957) 20 M.L.R. 288-239 for some references; Halsbury, Laws of Eng- 
land, 8rd ed., Vol. 34, p. 47 n. (r). A sheriff no longer requires the protection 
of these cases. He can now give a good title despite any defect ın that of 
the judgment debtor: Bankru toy and Deeds of Arrangement Act, 1918, s. 15 
and Curtis v. Maloney [1951 51 K.B. 786 and Dyal Singh v. Kenyan Ins. 
[1954] 1 All E.R. 847. 

23 (1900) 17 T.L.R. 161. 24 [1921] 3 K.B. 887. 

25 Rev. ed., 1948 art, ss. 219-220 and 1959 supp., Vol. 1, p 72. 

26 [1956] $.A.9.R. 249. The writer is grateful to to Mr. D. 8. Hogarth, Q.C., of 
Adelaide, for bringing this case to his notice. 
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than Tucker himself was. The manager, accompanied by Tucker, 
went to inspect the car in question and then certain transactions 
were concluded which Napier C.J. held to amount to a sale of the 
car by Temby to Tucker and a re-sale by Tucker to Warmings. It 
later transpired that the car had been stolen and Warmings, having 
paid off the claim of a customer who had bought the car from them, 
brought proceedings against Tucker for breach of section 12 (1). 
Napier C.J. held that the circumstances of the sale from Tucker to 
Warmings were such as to show that Tucker had no intention of 
guaranteeing a good title and hence rejected their claim for damages 
for breach of section 12 (1) and (2). 

After remarking 7" that, strangely enough, this seemed to be the 
first case ° in which a court had been called upon to consider what 
circumstances could be said to show an intention to exclude section 
12 (1) he went on to say that he thought that assistance could be 
found in the pre-Act cases in the light of the draftsman’s statement 
that it was intended to alter the form and not the substance of the 
law.?? The learned Chief Justice then cites a long passage from the 
judgment of Erle C.J. in Eichholz v. Bannister,*° in which passage 
reference is made to two other well-known pre-Act cases on this 
topic, Morley v. Attenborough ™* and Chapman v. Speller.2? He 
then passes on to apply the principles to be derived from these 
authorities to the instant case before him saying: 


** Returning to the evidence in the present case, it seems to 
me that the circumstances, in which Tucker ‘ sold the black 
Holden ’ to the plaintiff bear no resemblance to a sale in the 
grdinary course of things, as, for instance, where a purchaser 
goes into a shop and buys an article offered for sale, or goes to 
a farmer and says— that is a nice beast, what will you take 
for it? ? 3 or again where the seller brings a car to a dealer and 
asks him to put a price on it, whether in cash ‘ or on a trade 
in.’ In any case like that it can be said that the ‘ seller by 
fhe very act of selling holds out to the buyer that he is the 
owner of the article he offers for sale.’ ** But the common 
sense of the business is that in these cases the seller must be 
supposed to know what the buyer cannot be expected to know, 
and, where both parties are on an equal footing—having the 
same knowledge or the same means of knowledge—the fair 
inference may be that the subject of the contract was what the 
seller had to sell.’’ 35 


27 At p. 254. 

28 But see notes 23 and 24, supra. 

29 This, of course, is not consistent with the rules for construing these commercial 
codifying statutes laid down by Lord Herschell ın Bank of England v. 
Vaghano pror: [1891] A.C. 107 and Farwell L.J. in Bristol Motors v. Fiat 
[1910] 2 K.B. 831. 

80 (1864) 17 CE. ie) 708 at 721. 

31 (1849) 3 E 

32 (1850) 14 Q. B. aL. 

88 Reference to R. v. Sampson (1885) 52 L.T. 772. 

84 17 O.B.(n.8.) at p. 728. 

85 Reference here to Hall v. Conder (1857) 2 C.B.(N.s.) 22 at 42. 
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Napier C.J. after passing on to a further consideration of the 
facts before him then stated the following conclusion: 


‘* It seems to me that the case is not unlike those in which 
it has been held that the consideration for the price was the 
assignment of the right which had been purchased by the 
seller °°. . . it seems to me that Tucker was not holding out to 
the plaintiff that he was the owner of the car. It would be 
unreasonable ‘ to impose on him all the perils of the trans- 
action, or to emancipate the plaintiff from all the chances of 
failure.’ 99 37 


The case raises a further interesting point. Though Napier C.J. 
regarded Tucker as a seller he also regarded him as in some sense a 
quasi-agent of Warmings and his profit of £55 on the re-sale to 
Warmings as in the nature of a commission, the consideration for 
which was to be the passing of a good title to Warmings. This 
consideration having failed he held that Warmings could recover the 
£55. The Chief Justice said **: 


“©. . it seems to me that, in the peculiar circumstances of 


the case, the consideration should be regarded as severable 
being paid, partly, to free the car from the lien, and partly for 
the equity of redemption. [These terms are used in a meta- 
phorical sense to describe the respective ‘ rights’ of Temby 
and Tucker]. On that footing, I think that there was a total 
failure of consideration so far as the £55 was concerned. 

“ I think that the same result might, perhaps, be reached 
on the principle of The Moorcock. The transaction was carried 
through in the form of a sale, but, in effect, Tucker was bar- 
gaining for a commission for bringing the business td? the 
plaintiff. The circumstances which lead to the inference of a 
term in the contract, excluding the warranty of title, would 
seem to justify the inference of a term excluding the right of the 
seller to recover his commission or profit on a transaction which 
turned out to be no more than the semblance of a sale.” 


Several points seem to arise here. Firstly, it seems clear from 
his earlier citations of Morley v. Attenborough, Chapman v. Speller 
and Eichholz v. Bannister that Napier C.J. regarded a sale where 
section 12 (1) was excluded as, in effect, the sale of a chance of 
title.2° He in no way suggests, however, as Messrs. Cheshire and 
Fifoot appear to do, that such a sale of a chance of title would at 
the most be operative to pass possession and not property. There 
seems to be no suggestion in the above passages that if Temby had 
in fact a good title to the car, property would not have passed to 
Tucker and then to Warmings. Secondly, Napier C.J. does speak 
of the transaction before him as merely being “‘ the semblance of a 


86 Reference here to Chapman v. Speller (1850) 14 Q.B. 621 and Bagueley v. 
Hawley (1867) L.R. 2 C.P. 625. 

81 Reference here to Ths Moorcock (1889) 14 P.D. 64 at p. 68. 

38 [1956] 8.A.8.R. at p. 257. 

39 Bee note 18, supra. 
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sale.” This, it is submitted, must be taken as a rather loose equiva- 
lent for some such phrase as “ not a sale in the fullest possible 
sense.” It can hardly be taken as support for the view of those 
who contend that an agreement excluding section 12 (1) necessarily 
involves conflict with section (1), for earlier in his judgment *° he 
expressly held that the transaction before him was a sale and that 
that fact made it necessary to consider section 12 though on the 
other hand it must be admitted that in so holding he was concerned 
to determine that an element of barter in the transaction did not 
prevent it from being classed as sale and not to counter the contra- 
diction argument. Finally, he speaks of ‘‘ inferring an excluding 
clause ” not of altering the whole nature of the contract into a sale 
of chance as something distinct from a sale of goods. 

Admittedly Warmings Used Cars v. Tucker like the pre-Act 
English cases raised a question of an exclusion to be implied from 
the facts of the case but there seems no sound reason for any sug- 
gestion that what can be done by implication cannot equally be 
done by an express exemption clause drafted in suitable terms. 

To sum it up, it is suggested that the following results seem to 
flow from the arguments and authorities here examined or 
advanced. Firstly, that it is possible to exclude section 12 (1) of 
the Sale of Goods Act in such a way that the resulting transaction 
may nevertheless be classed as a sale. Though it is admitted that 
where a seller first gives an absolute promise to give property and 
then insists that he is not transferring it, there would then be 
repugnancy between the two terms and the latter may be severed, 
it is nonetheless submitted that it would be perfectly possible to 
draft an exclusion clause which would not produce such a result. 
This would be the case where the seller only undertook to give such 
title as he might chance to have or where he merely declared that 
he refrained from guaranteeing that his title was good. Such a 
transaction might be classed as a sale and hence be governed in so 
far as was appropriate by the Sale of Goods Act on the basis of any 
one of three arguments. The first of these is that the reference to 
the transfer of property in section 1 (1) only indicated a possible 
result and not an essential characteristic of the contracts governed 
by the Act. The second argument is that contracts in which section 
12 (1) was appropriately excluded could be regarded as contracts 
conditional upon the seller having title and hence saved as proper 
subject-matter for the Act by section 1 (2) and the third contention 
is that the opening words of section 12 can be regarded as 
constituting an exception to the generality of section 1 (1). 

Another submission of a general character is that the opening 
words of section 12 are a clear bar to the term as to title being 
treated as fundamental in character even if pre-Act authorities did 
not seem to constitute powerful arguments against its possessing 
that character even at common law. Finally, it is suggested that 


40 [1956] S.A.8.R. at p. 254. 
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the sale of a chance of title is operative to pass property if the seller 
has in fact got the necessary property. 

The writer must confess to a great deal of regret at being at 
variance with so many learned opinions to the contrary effect, the 
more so as he feels that some measure of restriction on present free- 
dom to contract out of terms implied by the Sale of Goods Act may 
be desirable.*t However, it is suggested that it is as well to know 
precisely the limits of present freedom. It would be most unfortu- 
nate if some future reformer happened to overlook the opening 
words of section 12 merely on the grounds that they could never 
really be operative and later a court felt bound to give effect to 
some oppressive exemption clause excluding title on the basis of 
the arguments here advanced in support of the contention that 
exclusion is at present generally possible. i 


A. H. Hupson.* 


41 For varying views on the best method of dealing with this problem see Unger 
(1957) B.L.R. at p. 38 who suggests legislation adapted to the needs of different 
trades, Ivamy (1956) C.L.P. at pp. 116-118 who suggests legislation for sale 
of goods similar to that in s. 8 of the Hire Purchase Act, 1988, and Atiyah, 
Contract, p. 282 who suggests the setting up of a ‘‘ Standard-form Contracts "’ 
Court on the lines of the entrıctive Trade ices Court. 

* Lecturer in Common Law, University of Birmingham. 


THE GREEK BOND CASES 


Wrru the decision of the House of Lords in Adams v. National 
Bank of Greece and Athens S.A.1 the protracted litigation concern- 
ing the rights of English holders of sterling bonds issued by a Greek 
bank has come to an end. The case was a sequel to the decision of 
the House of Lords in National Bank of Greece and Athens S.A. v. 
Metliss.2, Both cases concerned matters for which there was no 
previous authority and the contribution which they have made to 
the development of the conflict of laws can best be assessed by 
considering them in relation to one another. 


I 


In 1927 the National Mortgage Bank of Greece (hereinafter called 
“ the mortgage bank ”) issued sterling bearer bonds and the 
National Bank of Greece (hereinafter called ‘‘ the old bank ”’) 
unconditionally guaranteed payment of the principal moneys and 
interest. Both banks were incorporated under Greek law. In 1949 
the Greek Government declared a moratorium, the effect of which 
was to suspend all obligations on bonds payable in foreign currency. 
The moratorium was in force at all relevant times. In 1958 the 
Greek Government passed a law, Law No. 2292, which authorised 
the amalgamation or merger of banking companies and provided 
that any company which absorbed another company by merger, or 
any new company formed by amalgamation became the universal 
successor to the assets and liabilities of the old company. By a 
decree made under that law the old bank and another Greek com- 
pany, the Bank of Athens (which, unlike the other banks, had 
assets in England) were amalgamated and a new company, the 
National Bank of Greece and Athens S.A. (hereinafter called ‘ the 
new bank ’’), was formed. The decree provided that the old bank 
and the Bank of Athens should cease to exist and that the new bank 
should, without any further formality, become the universal succes- 
sor to all rights and obligations of the amalgamated banks. In 
1955, one of the bondholders, Mr. Metliss, commenced an action 
against the new bank claiming the interest that was in arrear on his 
bonds. Sellers J. (as he then was) found that the proper law of the 
bonds was English law * and that the new bank was liable to the 
plaintiff under the contract of guarantee. His judgment was 
affirmed by the Court of Appeal * and the House of Lords.® 


1 [1961] A.C. 255. 2 [1958] A.C. 509. 

3 [1956] C.L.Y. 1855. This was conceded by the new bank m all the 
subsequent litigation. 

4 [1957] 2 Q.B. 33. 

5 [1958] A.C. 600. Noted by Korah (1958) 21 M.L.R. 425; M. Mann (1958) 7 
1.C.L.Q. 870; Carter C1985) 84 B.Y.B.LL. 406. 
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Since discharge of a contractual debt is, in general, governed by 
the proper law of the contract, the finding that English law was the 
proper law of the bonds and thus also of the ancillary contract of 
guarantee debarred the new bank from pleading the moratorium. 
Instead, the new bank denied that it could be made liable on a 
contract governed by English law to which it was not the original 
party. This was a novel plea and, before it could be dismissed, the 
court had to give a positive answer to two separate questions: 

(1) Would the English courts recognise the amalgamation of two 
or more companies under the law of the place of their incorporation 
and would they allow the new company to sue and be sued in 
England? 

Both the Court of Appeal and the House of Lords gave an 
affirmative answer to this question and, in effect, no other answer 
seemed possible. It is well settled that the existence and dissolution 
of a foreign corporation depends on the law of the country of its 
incorporation ê and it would be unreasonable not to regard amalga- 
mation as falling into the same category." 

(2) Would the English courts, in the absence of the plea of 
novation or statutory assignment, compel the new company to 
assume the obligations and allow it to enjoy the rights arising. under 
a contract governed by English law to which one of the amalgamated 
companies was the party? 

This was a more difficult question as it involved the conflict 
between the respective provinces of the law governing the amalgama- 
tion and of the law governing the contract. Greek law admittedly 
could extinguish a Greek company and create another Greek com- 
pany in its place, but could it make such a new company lialle on 
an English contract to which it was not the party? Once again 
all the judges in both the Court of Appeal and the House of Lords 
reached the affirmative conclusion, but they did not all reach it by 
the same route. 

` Denning ® and Parker 1° L.JJ. (as they then were) in the Court 
of Appeal and Lord Keith of Avonholm # in the House of Lords 


Lazard Bros. v. Midland Bank [1988] A.C. 289. . 
There can be little doubt that a limited amalgamation under the law of the 
place of incorporation would be duly recognised in England but ıt would seem 
that no effect could be given to such an amalgamation by the English courts 
with respect to the performance of English contracts. See, however, the 
judgment of Lord Denning ın the Adams case discussed above, p. 709. 

The fact that English law was the lem sttus of the bonds in addition to bemg 
the proper law of the contract of guarantee was treated as immaterial. 
Throughout the litigation the matter was regarded as a contractual one. See 
M. Mann (1967) 6 I.0.L.Q. 548. Furthermore, the present case is only an 
authority where a true successto in universum jus ia concerned. Very different 
considerations apply to particular transfers and to the substitution by operation 
of the foreign law of one debtor for another in any given contract. 

[1957] 2 Q.B. 33, 42-43, 10 Ibid., pp. 51—58. 
11 [1958] A.C. 509, 630-581. Since Lord Morton, ibid., p. 527, expressly approved 
the reasonmg of the Court of Appeal on this point it may be taken that he 
also favoured ‘this approach. ih the Court of Appeal Romer L.J. also 
partially adopted it, infra, note 21. 
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based their respective judgments on the analogy of the facts before 
them to the time-honoured concept of universal succession. !? They 
held that the new bank was bound to meet the obligations of the old 
bank on the contract because by Greek law it stood in the position 
of the universal successor to the old bank, the original guarantor.” 
It is submitted that this is the most satisfactory approach to the 
problem. It is notable for the respect and attention it pays to the 
meaning and purpose of the concept of universal succession which 
is embodied in many foreign legal systems. Viscount Simonds was 
the only judge to refuse to rely on it altogether on the ground that, 
in his view, it was artificial.* It is, however, difficult to see why it 
should be more artificial than many other legal concepts; it can 
scarcely be so just because it happens to be unknown to English 
law. Furthermore, in the form of the amalgamation of companies 
it is part of English law.’* It would seem, in effect, that the decision 
of the House of Lords was influenced by the fact that the amalgama- 
tion was carried out ‘* by a process which is by no means alien to 
English legal conceptions.” 1° Another advantage of this way of 
dealing with the problem is that it draws a clear demarcation line 
between the province of the law of the amalgamation and that of 
the law of the contract. In effect it seems to lead to the conclusion 
that nothing short of a universal succession by foreign law will be 
allowed to affect the discharge of liability on a contract governed 
by English law." 

‘Romer L.J. in the Court of Appeal and Lord Tucker in the 
House of Lords chose to deal with the problem in terms of the 
concept of status. To them universal succession to assets and 
liabilities appeared as an incident of the status of the new bank. 
It is settled law that the status of the company is governed by the 


12 See Beavan v. Lord Hastings (1856) 2 K. & J. 724, infra, notes 87 and 62. 

18 The analogy between the death of a natural person followed by universal suc- 
cession to his estate and the dissolution of a corporation followed by amalgama- 
tiên is striking but there are differences. The former ia governed by the 
lex domicilii of the deceased at the time of his death, the latter probably by 
the personal laws of both the old and the new company. These will normally 
be the same, Cf. M. Mann, supra, note 5. Contra, Dicey, Conflict of Laws, 
7th ed. (1958), p. 810. For another difference, see infra, p. 17. Carter, 
supra, note 5, argues that the analogy of universal succession might have 
“undesirable ramifications '’ if the question of the right of the bondholders to 
sue the original guarantor had arisen. But, with respect, ıt 18 difficult to 
follow this objection. If a corporation is dissolved by the law of the place of 
its incorporation it 18 no longer possible to sue it and obtain judgment against 
it in an English court and this is so whether the dissolution 18 followed by 
amalgamation with another corporation or not. The exceptional jurisdiction 
given by ss. 899 (5) (a) and 400 of the Companies Act, 1948, to the Enghsh 
courts to recall to life and to wind up in the interest of the Enghsh creditors 
a foreign company which has slready been dissolved by the law of the place 
of its mncorporation ın no way affects the general position. 

14 The learned Viscount did admit, however, that 1t made ‘‘ the path seem more 
familiar and therefore easier '' [1958] A.C. 509, 524. 

15 g. 208 of the Companies Act, 1948. 

1s Per Lord Tucker [1958] A.C. 500, 629. And see Viscount Simonds, tbid., 
p. 524-525. 

17 Re Lord Denning’s judgment in the Adams case, infra, pp. 708-710. 
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law of the place of its incorporation and “‘ we would surely look 
also to the country of the company’s incorporation to discover what 
incidents had been attached by its laws to the body which it had 
created. Having ascertained what they are, effect would in general 
be given to them in our courts.” 18 

This manner of solving the dispute suffers from some dis- 
advantages. The concept of status and the distinction between 
status and its incidents, which have theoretical and practical 
attractions in cases involving domestic status, are of far less assis- 
tance in the field of company law.*® Although the English courts 
cannot be said to have adopted a consistent attitude towards foreign 
status, it would seem that in cases of domestic status, the tendency 
has, by and large, been to attach to the foreign status such incidents 
as are given in English law to a corresponding status.*° A corpora- 
tion, however, is only what the foreign law determined that it 
should be. As the question must always be of the enforceability 
vel non in England of the very incident which the foreign law has 
created, the distinction between the status of the company and its 
incidents cannot easily or profitably be made. The question before 
the court in the present case was whether the new bank could be 
made to discharge obligations arising under a contract governed 
by English law to which it was not the original party. It is obvious 
that the court could not allow the law governing the amalgamation 
thus to affect liability on an English contract except in very special 
circumstances. Universal succession would seem to provide a legiti- 
mate occasion for this, but not so partial succession. Yet both can 
be regarded as incidents of the status of the company. It is sub- 
mitted, however, that Romer L.J. and Lord Tucker regarded the 
fact of the universal succession as relevant to their decisions and that 
there is no warrant for extending them to cases of limited transfers 
of assets and liabilities.? 


18 Per Romer L.J. [1957] 2 Q.B. 38, 48. It is submitted that this propesition 
18 much too widely stated. 

19 It would seem that the doubts cast by Viscount Simonds [1958] A.C. 509, 525 
on the value of the concept of status must be restricted to the context ın which 
they were ressed. ¢ 

20 This seems a better way of explaining the prevailing attitude of the courts than 
the proposition that the courts must recognise foreign status but need not give 
extraterritorial effect to all its consequences. 

31 It may be said that the universal transfer of the assets and liabilities is an 
incident of status so mtimately connected with the creation and identity of the 
corporation as of necessity to be subject to the law of the lace of its incor- 
poration but that any transfer that falls short of this emands different 
considerations. Romer L.J. [1957] 2 Q.B. 88, 49 partially based his decision 

on the groma of universal succession. And see Lord Tucker [1958] A.C. 509, 

529. lordship also suggested another way of distinguishing between 

various incidents of the status of the company, tbid.: “In my view, the fact 

that this lisbility was attached to [the appellant company] at birth by its 
creator can properly be regarded as a matter pertaining to the status of the 
appellant company and accordingly governed by the law of its domicile.” But, 
with great respect, the mere fact that an incident has been attached at the 
birth of the company by its foreign creator cannot be in itself sufficient to 
affect discharge of liabilities or enjoyment of rights arising under an English 
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Viscount Simonds alone discarded both the concept of status ?? 
and that of universal succession #8 and preferred to base his decision 
on the principle of “‘ rational justice.” It has been argued that 
“ rational justice ’’ might require the same solution in the case of 
a partial transfer of assets and liabilities.4* This may well be so, 
but Viscount Simonds’ judgment is clearly limited to the facts before 
the court and offers no support for such an argument. On the 
other hand, it is submitted that resort to “‘ rational justice ° was 
unnecessary and that, as the other judgments show, it was possible 
for the court to reach a decision which was both just and founded 
on firm legal principles. 

It 

In the Meliss case the new bank was in all the courts held liable to 
discharge the guarantee obligations of the old bank. A doubt, 
however, remained as to whether or not this was due to the new 
bank having been substituted for the old bank as the actual party 
to the contract or merely directed to undertake its liabilities. The 
answer to this question became the main issue in Adams v. National 
Bank of Greece and Athens S.A. 

On July 16, 1956, four days after the decision of Sellers J. in 
the Metliss case, the Greek Government passed a law, Law No. 8504, 
which amended Law No. 2292 of 1958 by providing that the new 
bank, as from the time of its creation, became the universal succes- 
sor to the rights and liabilities of the amalgamated companies 
“ except for the obligation to which such companies were liable 
whether as principal or guarantor . . . under bonds payable . . . in 
golé@ or foreign currency.” It was established by expert evidence 
that the effect of this provision in Greek law was retrospectively to 
exclude from universal succession obligations which the new bank 
was held bound to discharge in the Metliss case.?° 

On dates subsequent to July 16, 1956, a number of bondholders 
presented their interest coupons to the mortgage bank for payment 
and, when this was refused, commenced their action against the 
new bank on the guarantee. Diplock J. (as he then was) held that 
the pew bank was liable *°; the Court of Appeal unanimously reversed 
his decision ° and the House of Lords, also unanimously, restored 
the judgment of Diplock J.** 

contract. The nature of the incident is of as great a significance as the time 

of its attachment. It may well be that this dictum provides some explanation 

for Lord Tucker's decision in the Adams case to rely on the doubtful authority 


of Lynch v. Provistonal Government of Paraguay (1871) L.R. 2 P. & D. 268. 
Bee mfia, p 711 


22 Bee supra, note 19. 23 See supra, p. 703. 
24 By Carter, supra, note 5, who for this reason prefers Viscount Simonds’ 
judgment. 


gm ; i 
25 It would not, however, disturb any judgment given before July 16, 1956. 
26 [1958] 2 Q.B. 59. Noted by Korah (1958) 21 M.L.R. 429; M. Mann (1968) 
8 


27 [1960] 1 Q.B. 64. Noted by Keenan (1959) 22 M.L.R. 556. 
28 [1961] A.C. 255; [1960] 2 All B.R. 421. Noted by Lapstem (1960) 18 
G6.L.J. 169; M. Mann (1960) 9 I.C.L.Q. 695. 
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The decision essentially turned on the view held of the nature 
of the plaintiffs’ right against the new bank. It was contended by 
the plaintiffs, and this contention was accepted by Diplock J. and 
the majority of their lordships,?® that it was a contractual right, 
derived from English and not from Greek law. The effect of Law 
No. 2292 and of its recognition in the Metliss case was, in the 
opinion of these judges, once and for all, to substitute the new bank 
for the old bank as the party to the ancillary contract of guarantee.*° 
The new bank and the bondholders thus stood as from 1958 in a 
contractual relationship (or in a relationship “ indistinguishable 
from that which arises out of contract ” *+) governed by English 
law as the lew causae and independent of Greek law. In so far, 
therefore, as English law was prepared to recognise and give effect 
to the universal succession created by Law No. 2292 this became 
part of English law and, as part of that law, affected the English 
contract. 

Once this position was reached the solution of the dispute pre- 
sented no great difficulty. All that was left for the court to do was 
to characterise Law No. 8504. Diplock J. held that in the process 
of characterisation the court must pay more regard to the substance 
than to the form of foreign provisions and accordingly treated it as 
a law relating to the discharge of the contract rather than to the 
status of the company. The learned judge’s insistence on looking 
at the substance of the matter and his refusal to be influenced by 
the form of Law No. 8504 and by its retrospective operation is 
much to be welcomed and provides a contrast to the uncritical 
acceptance of the foreign classification by the Court of Appegl in 
Re Maldonado.** On the other hand, in the circumstances no other 
solution seemed possible.*? A debtor may be discharged directly by 
a law relieving him of his liabilities, or indirectly by a law altering 
the contents of his legal personality, which is what the Greek 
legislation purported to do. Finally, a debtor may be effectively 
discharged by a law extinguishing his personality. On the asst#mp- 
tion that the effect of Law No. 2292 was permanently to place the 
new bank under contractual liability subject to English law, it was 
scarcely arguable that any later Greek law could be of any assisthnce 


20 Viscount Simonds, Lord Reid and Lord Radcliffe. 

30 Or, at any rate, as 8 person who could be sued on it and to whom all the 
incidents of the contract attached. See the judgment of Lord Reid [1961] 
A.C. 255, 280 where he pointed out that ıt was immaterial whether the new 
bank became strictly the party to the contract or was to be treated as if it 
were the party. 

31 Per Viscount Simonds, ibid., p. 274. 32 [1954] P. 228. 

33 Duplock J.'s agree is directly supported by that of Lord Reid [1961] 
A.C. 255, 282. The fact that the process of characterisation in the present 
case was so obvious may perhaps explain the express denial by Viscount 
Simonds that anything was to be gained from the attempt to apply to Law 
No. 8504 a label of precise description, ibid., p. 274. Such a denial was also 
made by Lord Denning, tbid., p. 288, but then in the approach to the case 
adopted by his lordship the problem of characterisation did not arise. See 
infra, p. 710 
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to it, with the sole exception of a law merging it with some other 
corporation or dissolving it altogether. 

The reasoning of Diplock J. and of Viscount Simonds, Lord Reid 
and Lord Radcliffe appears, indeed, unexceptionable provided that 
the basic premise on which it is founded is accepted as sound. On 
this, however, there is room for doubt. The judgment of the Court 
of Appeal was that Law No. 2292 did not alter the terms of the 
contract of guarantee and that, accordingly, there was no con- 
tractual relationship *° between Mr. Adams and the new bank. 
“ The contracts remained unaffected by any Greek legislation. 
There was, however, a period when the law of Greece directed the 
appellant bank to undertake certain liabilities: while that period 
lasted bondholders found a substitute for their contractual debtor: 
but it was just as competent for the Greek sovereign power to 
terminate the period as it was for such power to originate it.” 3° 
It is respectfully submitted that there is considerable strength in this 
argument. It was in substance accepted in the House of Lords by 
Lord Denning although, in the end, his lordship came to a different 
conclusion from that reached by the Court of Appeal with respect 
to the new bank’s liability. The fact that the English courts are 
prepared to recognise and give effect to a foreign amalgamation 
accompanied by a universal succession by allowing a creditor in 
England to enforce against the universal successor liability arising 
under an English contract, to which such universal successor was 
not the original party, does not necessarily mean that the universal 
successor has in some way been made a party to the contract nor 
that the creditor is enforcing an English contractual right.” It 
can be said that on the facts before the court in the Metliss case, 
the English law as the proper law of the contract could only deter- 
mine that the old bank was duly liable as guarantor. It was to 
Greek law that the English conflict rules referred the further 
question whether the liability of the old bank was or was not 
transferred to the new bank in such a way that the English court 
would give effect to the transfer with respect to liability arising 
under the contract governed by English law. Viewed in this way 
the liability of the new bank appears to be derived in the last 
analysis not solely from English law qua the proper law of the 


84 It is submitted that had Law No. 8504 extinguished the personality of the new 
bank no action against it would have lain in an English court, although, no 
doubt, the bondholders could have invoked the statutory jurisdiction given by 
ss. 800 (5) (a) and 400 of the Companies Act, 1948. And see infra, p. 718. 

35 In the House of Lords Viscount Simonds [1961] A.C. 255, 274 admitted that 
this was not a true contractual relationship but a kindred relationship for which 
he could find no name and, apparently, sufficiently close to a contractual rela- 
tionship to be brought within the province of English law, as the proper law 
of the contract. 

36 [1960] 1 Q.B. 64, 86, per curiam. 

37 See Beavan v. Lord Hastings (1866) 2 K. & J. 724, infra, note 62, and Dicey, 
op. cit., p. 587, illustration no. 4. 
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contract but also from Greek Jaw qua the proper law of the amalga- 
mation.*® Viscount Simonds stigmatised as fallacious *° the assump- 
tion, which in his opinion this argument involved, that the relation 
between the parties commenced when the cause of action accrued, 
i.e., after July 16, 1956, and not when the original Law No. 2292 
was enacted in 1958. But, with all respect, it is difficult to see 
wherein such fallacy lies. Neither the judgment of the Court of 
Appeal nor that of Lord Denning denied that the parties found 
themselves in some legal relationship the moment that the Greek 
Law No. 2292 was enacted. What both judgments did deny *® was 
that this necessarily implied that the terms of the original contract 
of guarantee were in consequence irretrievably altered. 

As Lord Denning pointed out, once a liability arose in the period 
between February 27, 1958, and July 16, 1956, no Greek law would 
be allowed to take it away.“ The English courts would quite 
properly take an objection to any such law on the grounds of public 
policy and refuse to give effect to its retrospective operation. The 
combined effect of English law as declared in the Metliss case and 
of the Greek Law No. 2292 continued, however, only up to July 16, 
1956, when Greek law was changed. The obligation of the old bank 
as guarantor was merely inchoate, i.e., it would only effectively 
arise when the principal debtor made default. And since, on this 
reasoning, the new bank did not become party to the contract,*? 
its own obligation was inescapably dependent on its being at that 
time the universal successor to the old bank. Liabilities arising 
after July 16, 1956, thus presented the court with an entirely 
different situation. Whilst the facts had materially changed the 
terms of the contract remained the same. To establish that°the 
new bank was liable on the contract without having become a party 
to it, the bondholders still needed to rely on Greek law. ‘“* They 
must rely on the Greek law of amalgamation for the purpose: but 
they cannot rely on law 2292 as it was passed initially in 1958, 
because it was amended on July 16, 1956. They have to relp on 


38 The problem cannot, of course, be evaded by saying that the English courts 
treat foreign law as a fact and never enforce it directly. When law and fact 
are contrasted foreign law is obviously law although for the purpose of proof 
1s may be treated as fact. The whole purpose of pnvate international law is 
to ensure that in appropriate cases, subject to certain safeguards, the forum 
instead of applying its own substantive low will recognise and enforce rights 
conferred by the foreign lew causas. 

39 [1961] A.C. 255, 275. 

40 Hixpressly in the case of the judgment of the Court of Appeal; by necessa 
implication in the case of that of Lord Denning. PE 7, y 

41 [1961] A.C. 255, 288. 

42 It is submitted that the very basis of the judgment of the Court of Appesl is 
the court’s finding that the contract in question was not altered ın consequence 
of the recognition of the Greek Law No. 2292 by English law. Dr. M. Mann's 
criticism b aming the court for overlooking that in conflict cases ‘‘ the selection 
of some rules of a foreign legal system as relevant at the same moment as 
others are dismissed as irrelevant is a familiar occurrence," op. oit., p. 696, 
seems thus unjustified. Even less justified, with respect, is Dr. Lipstein's 
implication that the court's decision is founded on the characterisation of Law 
No. 8504 as relating to status. 
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Greek law 2292 in the amended form which it has assumed since 
July 16, 1956.” #8 

Lord Reid, however, raised a further objection by arguing that 
the decision in the Metliss case that the moratorium did not apply, 
necessarily implied that the new bank became liable on the contract 
as the party to it and that, accordingly, Mr. Metliss had acquired 
an English contractual right against it.s* Admittedly, the rights 
and obligations of the new bank as the universal successor were in 
Greek law subject to the moratorium and a Greek court would be 
bound to apply it. This point was not taken up by the other judges 
and, indeed, in the Metliss case Viscount Simonds placed a law 
imposing a moratorium in the same category as a law creating a 
period of limitation.“ Again, in the same case in the Court of 
Appeal, Romer L.J. implied that he regarded such a law as proce- 
dural.*® It would seem, however, that in principle, Lord Reid is 
right in treating the matter as a substantive one.‘7 If Greek law 
had thus been the proper law of the bonds the English courts would 
probably have given effect to the moratorium.*® But it does not 
necessarily follow that because the courts in any given case refuse 
to give effect to a foreign moratorium, the plaintiff must be taken 
to be enforcing an English contractual right independent of the 
foreign law. In the present case it seemed entirely legitimate for 
the court to apply Greek law as to the amalgamation and universal 
succession, and not to apply Greek law as to the moratorium.*® 

Once it is assumed that the new bank was not in consequence of 
Law No. 2292 liable to be sued on the contract as the party to that 
contract, the case for the defence appears very strong indeed. In 
effect, the plaintiffs could only meet it in one of two ways. 

Lord Denning agreed with the Court of Appeal that the plaintiffs 
could only succeed by relying on the Greek law of amalgamation 
and that they had to rely on that law in the form which it assumed 
after July 16, 1956. ‘‘ The bondholders must take the Greek law 
as itïs, not as it used to be.” °° This being so the Court of Appeal 
held that the plaintiffs’? claim must fail since the court felt unable 
to apply that part of Law No. 2292 (in the form which was retro- 
spectively given to it) which made the new bank the universal 
successor of the old bank and not at the same time apply 
that part which excepted from the universal succession lia- 
bility on bonds payable in gold or foreign currency.™ Lord 


43 roo Lord Denning gaen] A.C. 255, 288. 44 [1961] A.C. 255, 279-280. 
958] A.C. 509, 46 [1957] 2 Q.B. 88, öl. 

f. Dicey, op. E e 807-808 

‘a See Re Helbert Wagg é Co. Ltd.'s Claim [1956] Ch. 828. 

49 Neither Lord Denning nor the members of the Court of Appeal felt any 
difficulty on this score. 50 [1961] A.C. 255, 288. 

51 The court also rejected the somewhat uninspired argument that the Greek law 
in its new form should be disregarded as being of a confiscatory or discrimina- 
tory character. The new law, in effect, apphed to sgt ao which was, or 
was to be in the future, amalgamated under Law No and to every bond 
issued by such banks in foreign currency. 
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Denning, however, thought that the English courts might in 
certain circumstances accept a foreign amalgamation subject to the 
condition that, if the new amalgamated company took possession 
of the assets, it must be responsible for the liabilities.°? Applying 
these principles to the facts before the court, his lordship held that 
the amalgamation sought to be established retrospectively by Law 
No. 8604 amending Law No. 2292 was inconsistent with the essence 
of the concept of amalgamation and there was ‘‘ no comity of 
nations ” 33 which required the English courts to recognise it. This 
reasoning is, with respect, in full harmony with the ratio of the 
Metliss case that, in the absence of novation or statutory assign- 
ment, only a true universal successor can be made to assume 
liabilities arising under an English contract to which it was not the 
original party. Lord Denning’s final conclusion, however, that the 
court was entitled to accept the amalgamation as effective to create 
a successio in universum jus and to reject the attempt to detract 
from it, is not entirely free from difficulties. On the authority of 
the Metliss case, the plaintiffs needed to find in Greek law a uni- 
versal successor. Admittedly, as Lord Denning pointed out,‘ all 
the assets had become irretrievably vested in the new bank; but 
was this sufficient to produce a successio in universum jus? The 
negative answer given by the Court of Appeal cannot be easily 
assailed on logical grounds. Its validity is best tested by asking 
what the position would have been had Law No. 2292 originally 
contained the provision which was retrospectively inserted in it by 
Law No. 8504. Neither Diplock J.” nor Lord Reid were prepared 
to give a concluded opinion on this “ different and perhaps difficult 
question.” °° On the view both judges formed of the nature of the 
new bank’s obligations no such opinion was, of course, necessary. 
Although Lord Denning did not specifically consider this problem, 
it is submitted that his lordship would be prepared to uphold the 
new bank’s liability even in such an event. This is the only con- 
clusion which seems consistent with his emphasis that liabilities 
arising after July 16, 1956, must be treated differently from those 
arising previously and with the natural meaning of the terms of his 
judgment. Relying on Lord Atkin’s judgment in Russian and*Eng- 
lish Bank v. Baring Brothers,°’ Lord Denning reached the conclu- 
sion that ‘* English law may refuse to accept the amalgamation and 
wind up the former companies as though they had not been des- 
troyed: or it may accept the amalgamation subject to the condition 
that, if the new amalgamated company takes possession of the 
assets, it must be responsible for the liabilities: for that is of the 


52 [1961] A.C. 255, 289. 
88 Ibid. 
54 Ibid. 
35 [1958] 2 Q.B. 59, 74. 
56 [1961] A.C. 255, 288. 
57 [1986] A.C. 405, 428. 
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very essence of the process of amalgamation.” 8 These words form 
the core of his lordship’s judgment and there is no suggestion in 
them that his decision would have been any different had Law 
No. 2292 been originally enacted in the form to which it was 
subsequently amended. 

It may well be that as a matter of logic the Court of Appeal was 
right in refusing to hold the new bank liable but it must be admitted 
that the decision of the House of Lords was in the circumstances 
both just and convenient.5° This decision could be reached either 
by the line of reasoning followed by Viscount Simonds, Lord Reid 
and Lord Radcliffe or by that adopted by Lord Denning. Either 
has its advantages, not the least merit of the majority view being 
its comparative simplicity. To the present writer, however, the 
approach of Lord Denning is, for a variety of reasons, more attrac- 
tive. To begin with, it is not dependent on the somewhat artificial 
premise that the Greek amalgamation legislation in effect modified 
the terms of an English contract. Furthermore, this approach alone 
appears to provide for the liability of the new bank even in the 
hypothetical case of Law No. 2292 being originally enacted in the 
form which it subsequently assumed. Lastly, and this becomes 
particularly clear when Lord Denning’s judgments in the Metliss 
and the Adams cases are read together, the competing claims of the 
English and foreign law are therein adjusted in a manner which 
shows more respect for and better understanding of such foreign 
law and its aims.°° 

The other way in which the plaintiffs could challenge the case 
put for the new bank was by asserting that the amendment of Law 
No. 2292 by Law No. 8504 must be disregarded on the ground that 
the English courts do not recognise retrospective alterations to the 
succession involved in an amalgamation, once the validity and 
consequences of the succession have been established by the compe- 
tent foreign law. Some support for this proposition and the some- 
whaf cavalier treatment of foreign law which it sanctions could be 
found in the decision of Lord Penzance in Lynch v. Provisional 
Government of Paraguay.*t In the House of Lords only Lord 
Tucker chose to base his decision entirely on this ground ® but 


58 [1961] A.C. 255, 289. See, however, M. Mann, op. ott., p. 700, for a 
different interpretation of Lord Denning’s judgment. 

59 The obvious culties felt by some of their lordships in the present case in 
reaching a decision which would both be just and convenient were obviously a 
legacy of some of the judgments in the Metliss case. 

60 It could be argued that Lord Denning’s judgment merely adds a gloss to the 
ratio of the Metliss case: a foreign amalgamation will be allowed to affect 
liability on an Engleh contract if ıt is accompanied by the transfer of a sub- 
stantial proportion of assets and liabilities from the amalgamated companies 
to the new company. Such an interpretation, however, belies his lordship’s 
insistence in his judgments ın both cases on the necessity for the foreign 
amalgamation to create a successto in uniwersum jus. 

61 (1871) L.R. 2 P. & D. 268. 

ea By deciding to ignore Law No. 8504 altogether, Lord Tucker avoided the 
necessity of determining the nature of the bondholders’ rights against the new 
bank. 
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Viscount Simonds and Lord Radcliffe adopted it in part. It is 
submitted that resort to the doctrine of the Lynch case was errone- 
ous and unfortunate, and in the case of Viscount Simonds and 
Lord Radcliffe also unnecessary, and that Lord Reid’s specific 
refusal to rely on that case is to be welcomed. It must, however, 
be emphasised that, although Lord Tucker, Viscount Simonds and 
Lord Radcliffe did not share Lord Reid’s views on the propriety and 
wisdom of using the analogy of the Lynch case in the facts before 
them, they must not be taken to have intended to lay down any 
general rule that the English courts will never give effect to foreign 
retrospective legislation. 

The determination of the ratio of the Lynch case has been the 
subject of much controversy.** According to one view the case 
decided that, as far as movables are concerned, the English courts 
only recognise the laws of succession in force in the country of the 
deceased’s domicile at the date of-his death; according to another 
view its ratio is restricted to the purely formal question of the grant 
of probate or administration.©* In the present case Diplock J. 
added another interpretation: ‘‘ a law which regulates the rights 
of persons who are already successors is not a law of succession, 
and the English courts recognise as affecting movable property 
locally situate in England only the law of succession of the country 
of domicile of the deceased.” °° There is very little support to 
be found in Lord Penzance’s judgment for this view which, how- 
ever, usefully reaffirms that the lew domicilii in testamentary matters 
operates only by the grace of the lew situs. Whatever may be the 
true explanation of the Lynch case, it seems impossible not to,take 
into account the very unusual facts before the court in that case 
and the obviously penal character of the foreign retrospective legis- 
lation involved. 

It is submitted that the authority of the Lynch case should be 
confined within the limits of the facts with which it dealt and, 
further, that no justification can be found for resorting to it by 


88 This wide proposition, for which it is sometimes asserted that the Lynch case 
is an authority (see an article by the present wnter ın (1959) 35 B.YI.L. 
58), is contrary to a number of decisions of the House of Lords: R. v. Inter- 
national gata fot the Protection of Bondholders A.G. [1984] A.C. 600; 
Kahler v. Midland Bank [1950] A.C. 24; Starkowski v. Att.-Gen. [1964] A.C. 
155. In the present case Lord Reid expressly denied the existence of such a 
general rule Frost] A.C. 255, 283. See also M. Mann, op. cit., pp. 698-699. 

64 See an article by F. A. Mann in (1954) 81 B.Y.I.L. 217 and the article by 
the present writer cited supra, note 68. 

65 The former view seems in effect to have been adopted by Lord Tucker, Lord 
Radcliffe and Viscount Simonds. Yet Lord Penzance expressly refused to pay 
attention to the fact that the foreign decree in question was of a penal 
character and explained this refusal on the ground that the jurisdiction of his 
court was purely formal. With res , Lord Penzance did not, and, in the 
circumstances, could not have ‘‘held that the right to the grant of probate 
and the succession to the property must be governed by the law of Pa 
as it existed at the time of the death ’’: per Viscount Simonds [1961] A.C. 255, 
275 (italics supplied). 


86 [1058] 2 Q.B. 59, 76. 
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way of analogy in the present case. The question before the court 
involved neither a grant of probate nor succession to movable 
property in England but transfer of liability arising under a con- 
tract governed by English law.” The relevant foreign legislation 
was not of a penal or even a discriminatory character. Moreover, 
the analogy between the death of a natural person and the extinc- 
tion of a corporation followed by amalgamation is not exact and, 
in particular, would have clearly failed had the subsequent Greek 
law extinguished the new bank altogether and transferred its assets 
and liabilities to another corporation. It would seem that the 
English courts would have given effect to such a law and thus 
admitted that the new bank had ceased to be the universal successor 
to the old bank.® 

There is another reason for regarding the authority of the Lynch 
case, even within its strict sphere of application, with suspicion. 
In that case a change occurred in the substantive law of the foreign 
legal system selected by the conflict rule of the forum. As a matter 
of principle such conflicts of laws in time should be solved by 
reference to the transitional rules of the foreign law in question. 
Lord Penzance did not follow this principle, but it was adopted by 
the House of Lords in every case in which it was faced with this 
problem.”° That this is the true rule of English law has further 
been strikingly shown by the judgment of the Court of Appeal and 
that of Lord Denning in the present case. It is submitted that, 
on the premise adopted by Viscount Simonds and Lord Radcliffe 
as the basis of their decision, no conflict of laws in time arose ™ and 
resort to the Lynch case was, with respect, unnecessary and incon- 
sistent. As in their lordships’ opinion the effect in English law of 
Law No. 2292 was to make the new bank a party to the contract 
of guarantee of which the proper law was English law, a later 


87 In Beavan v. Lord Hastings (1856) 2 K. & J. 724, supra, notes 18, 87, 
Page Wood V.-C. was of the opinion that a plaintiff in England could have 
su@d the defendant, who was a universal successor to his brother by the law 
of France, where his brother died domiciled and where all his property was 
situate, for a debt which the brother had incurred to the plaintiff. It 1s 
submitted that, on these facts, had the defendant been subsequently dis- 
inherited by a retros ve French law and deprived of the property there, 
the English courts, the Lynch case notwithstanding, would have given effect 
to such law and diamissed the plaintiff's claim. Justice, convenience and 
common sense would seem to dictate this solution, See Lord Reid [1961] A.C. 
255, 281, and Dicey, op. cit., p. 587. 

68 See Lord Reid, ibid. 

69 See the articles by F. A. Mann and the present writer cited supra, notes 63 
and 64. For a different view of the law see Spiro (1960) 9 I.C.L.Q. 857. See 
also Lipstem, op. crt. 

70 R. v. Internatsonal Trustee for the Protection of Bondholders A.G. [1934] 
A.O. 600; Starkowski v. Att.-Gen. [1954] A.C. 155. It 1s also submitted that 
in New Brunswick Ry. v. British and French Trust Corporation [1989] A.C. 1 
the House of Lords fott the decision whether a foreign enactment was retro- 
spective to the mee law in question. There does not appear any good 
reason why, subject always to the policy of the forum, the problem of conflict of 
laws ın time should not be solved in lıke manner whatever the subject-matter 
of the dispute may be. 

71 This seems to have been overlooked by Dr. Lipstein, op. cit. 
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Greek enactment which did not dissolve the new bank altogether, 
could not affect its obligations on the contract, not because such 
enactment was post mortem defuncti but because it was Greek. 


J..K. Gropecxi.* 


* Lecturer m Law in the University of Bnatol. 


WHO CAN PLEAD THAT A CONTRACT 
IS ULTRA VIRES? 


Ar first sight the significance of the decision in Anglo Overseas 
Agencies, Ltd. v. Green + lies in the applicability of the decision in 
Cotman v. Brougham.? The plaintiff company’s memorandum of 
association contained in paragraph (E) of the objects clause a wide 
residuary provision. A contract between the plaintiff company and 
the defendants fell within the widest meaning of this provision but 
the defendants contended that the contract was ultra vires the 
company on the ground that paragraph (E) should read as only 
ancillary to the “ main objects ” as set out in paragraphs (A) and 

(B). The draftsman of the memorandum must have foreseen such 

an argument, for the concluding words of the objects clause were 
“ the objects specified in any paragraph of this clause shall, except 
where otherwise specified in such paragraph, be in no wise limited or 
restricted by reference to or inference from the terms of any other 
paragraph or the name of the company.” Salmon J. held, following 
Cotman v. Brougham, that this provision was apt to exclude the 
main objects rule and therefore that the contract was intra vires. 

This decision seems inevitable but it is surprising that the impor- 
tant question of whether the defendant could set up the defence 
that the contract was ultra vires the plaintiff company was allowed 
to go by default. Counsel for the plaintiff company does not seem 
to have argued the point and Salmon J. simply said ‘‘ whatever 
the merits may be, if the ‘ main objects ’ rule does in law apply 
in this case then the piece of business in respect of which the 
plaintiff company purported to engage the defendants was ultra 
viresethe company, and the defendants would in law clearly be 
entitled to succeed in the action.” 3 

It is doubtful however whether the matter is really self-evident. 

The -books, where they are not completely silent, speak with a 

divided voice on this subject. Dr. Pennington says that an ultra 

vires contract cannot be enforced by the company.‘ Professor 

Gower is less dogmatic. He says”: ‘‘ It is'not clear whether the 

other party when sued by a company can plead as a defence that 
the contract was ultra vires. On normal principles of the law of 
contract he should not be able to set up the incapacity of the 

1 [1961] 1 QB. is [1960] 8 All E.R. 244. 

2 [1918] A.C. 

3 [1961] 1 OB. oe 8; [1060] 3 All E.R. at 245. Professor Goodhart in his 
comment at 77 L.Q. R. 11 does not discuss this point. Cf. Treitel 77 L.Q.R. 
88 at 86, note 20. 

4 Principles of Company Law, Ist ed., p. 70. The only authority cited 1s 


Ashbury Raslway Carriage and Iron Co. v. Riche (1875) L:R. 7 H.L. 653. 
5 Modern Company Law, 2nd ed., pp. 90-91. 
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person with whom he has contracted, but whether this applies in 
cases of ultra vires is obscure.’ Street however is clear that the 
defence cannot be raised against the company. ‘‘ The doctrine 
having been enunciated as a weapon of defence for the protection of 
corporations, no other party can take the plea as a defence against 
it.” 6 

Clear authority on the point is hard to find. Professor Gower 
refers to Smith v. London Transport Executive ! but the decision 
in that case is some way removed from the present problem. The 
plaintiff sought an injunction, declaration and damages on the 
ground that the Executive were operating a bus service in an area 
where they were not empowered to do so. The House of Lords 
held that the service was within the powers of the Executive but 
it was assumed without argument that the plaintif would be 
entitled to relief if the Executive had exceeded its powers. It can 
be argued that if the plaintiff could set up ultra vires in tbis case, 
then a person who enters into a contract with a corporation can 
equally set up ultra vires. But the case is at most sub silentio 
authority and it is not clear that it is even that, for no question of 
contract was involved and the problem was really one of judicial 
review of administrative action. Possibly there is an even shorter 
distinction in that ultra vires is not really the same concept in com- 
pany law and administrative law. But this is a controversial point 
which requires fuller discussion than is here appropriate. 

The fullest treatment of the subject is that of Street but though 
his conclusion (that only the company can plead ultra vires) is 
dogmatic, none of the authorities he relies on seems to be digectly 
in point. In Bournemouth Commissioners v. Watts ® and Brooks 
Jenkins and Co. v. Torquay Corporation ® the contract was not ultra 
vires but merely bad for lack of the corporate seal and the attack 
was being made not by the other contracting party but collaterally. 
National Telephone Co. Ltd. v. The Constables of St. Peter Port 1° 
was not a case of contract at all but a decision of the Judicial Com- 
mittee that where the plaintiffs had put up telephone wires without 
statutory authority the defendants were not entitled to take the 
wires down merely because the erection was ultra vires the plain- 
tiffs. Similarly in Re Oxted Motor Co. Ltd.1? the act unsuccess- 
fully impugned was not a contract but a resolution to wind up 
voluntarily which was formally irregular but had been approved by 
all the shareholders. 

Somewhat more to the point are Re Coltman ** and Garrard v. 


8 Ultra Vires, p. 80. 

7 [1951] A.C. bbs. 

8 ) 14 Q.B.D. 87. 

® [1902] 1 K.B. 601 at 608. 

10 [1900] A.C. 817. 

11 [1900] A.C. at 821. The defendants succeeded however by virtue of a power 
vested in their office. 

12 [1921] 8 K.B. 82. 

13 (1881) 19 Ch.D. 64. 
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James.** In the former case the members of a friendly society had 
lent £800 to A on the security of a joint and several promissory 
note by A, B and C. C having died, the trustees sought to prove 
against his estate and the defence was set up that a loan on personal 
security was illegal by virtue of the Friendly Societies Act.1° The 
Court of Appeal, reversing Fry J., rejected this defence but appar- 
ently because they did not regard the transaction as ultra vires. 
Jessel M.R. said that there was nothing in the Act to prevent all 
the members effectually authorising the loan.1° In Garrard v. 
James the plaintiff agreed to lend £1,500 to a company by buying 
1,500 £1 preference shares, the company agreeing to repurchase the 
shares at par on notice by the plaintiff or his son-in-law, who was 
to become business manager of the company. The defendants, who 
were directors and shareholders of the company, joined as sureties 
guaranteeing the performance by the company. When the plaintiff 
gave notice, the company refused to perform and the plaintiff sued 
the defendants on their guarantee. They sought to set up the 
defence that the contract with the company was ultra vires and 
illegal since the company could not purchase its own shares.” 
Lawrence J. held that even though the contract could not be 
enforced against the company, the guarantee could be enforced 
against the defendants. This is scarcely a decisive authority for 
the view that the contract could have been enforced against the 
plaintiffs by the company, for it is clear that Lawrence J. regarded 
the defendant’s guarantee as imposing an obligation to see that the 
money in fact advanced to the company was restored to the plain- 
tiff, whether the company’s failure to repay was due to physical or 
legal inability.78 

It is submitted therefore that there is no authority deciding 
whether a contracting party can set up ultra vires against a com- 
pany other than the decision in Anglo Overseas Agencies Ltd. v. 
Green itself. It may be opportune therefore to consider what 
answer is dictated by principle. Professor Gower suggests that 
normal principles of contract law would point against the other 
contracting party being able to set up ultra vires. This point is not 
developed but it would seem that he has in mind a case such as 
infancy, where the infant’s incapacity is said to be a personal 
privilege and cannot be relied upon by the other party. 

A number of answers may be made to this argument. In the 
first place the rules relating to the contractual capacity of infants 


14 [1925] 1 Ch. 616. 

15 88 & 80 Vict. c. 60. 

16 (1881) 19 Ch.D. 64 at 69. 

17 It is not, of course, strictly accurate to regard a company’s inability to buy 
its own shares as an example of ultra vires. See Gower, Modern Company 
Law, 2nd ed., pp. 82, 105. 

18 [1925] 1 Ch. at 622. The law relating to guarantees of void contracts 1s still 
unclear. Bee Yeoman Credit, Ltd. v. Latter [1961] 1 W.L.R. 828; [1961] 2 
All E.R. 204, discussed at 24 M.L.R. 644. 
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are themselves fraught with possibilities for injustice and may be 
thought to provide an insecure basis for argument by analogy. 
Nor is it easy to appreciate the logical basis of the personal privilege 
argument. If the infant’s promise is not binding upon him it is 
difficult to see what consideration he gives for the other party’s 
promise.° It may be that despite the logical difficulties and 
periodic injustices which they cause, the rules as to infants can be 
justified by an overriding need to protect infants but it is fanciful 
to seek to justify the creation of similar problems in the case of 
companies by a need to protect companies. Experience has surely 
shown that it is persons who contract with companies who need 
protection and to hold that a company can enter into ultra vires 
transactions knowing that it can disown them if they turn out 
unfavourable and enforce them if they prosper is, in the words of 
Fletcher Moulton L.J., “ to put a huge premium upon a company 
acting ultra vires, for it would enable it to acquire assets for the 
benefit of its members without the obligation or even the power to 
give consideration for them.” 2° It is submitted therefore that 
since the effect of the ultra vires doctrine is to render the contract 
void and not merely voidable or unenforceable, and since this is 
insisted on to the extent that neither judgment by consent °t nor 
ratification by all the shareholders ?? can render it valid, it should 
follow that neither party is able to enforce the contract.*® 

This conclusion seems to be supported by the balance of the 
American authority. Apparently most American jurisdictions have 
departed some way from the full logic of the ultra vires doctrine, as 
exemplified in this country. In many states there has been legisla- 
tion which has emasculated the doctrine.** For the most part this 
has followed the American Law Institute’s Model Business Corpora- 
tion Act, section 6 of which provides that a corporate act shall not 
be invalid because it exceeds the powers of the corporation but that 
such lack of capacity may be relied on by a shareholder in a°suit 
to enjoin the act, by the corporation in an action against the 
directors responsible for the act or by the Attorney-General in a 


19 The end result is what Mr. Honoré calla a ‘‘ unilaterally void’ contract. 75 
8.4.L.J. 32. Such a concept is no doubt possible but whether it is consistent 
with the framework of the English law of contract is another matter. 

20 Re Birkbeck Permanent Benefit Building Society [1912] 2 Ch. 188 at 222. 

31 In order for the judgment to be effective the court must have specifically 
adjudicated on the ultra vres issue: see Gower, Modern Company Law, 
2nd ed., p. 88. 

22 It is controversial whether a subsequent alteration of the memorandum can 
operate as a ratification. Cf. Holt 66 L.Q.R. 493 and Gower 67 L.Q.R. 41. 

23 Another way, albeit somewhat meta hysical, of arriving at this result would be 
to argue that when the company’s Jireciors and servants act outside the ambit 
of the company's powers, their acts are not the company's so that the contract 
1s not merely void but non-existent. 

24 Bee 2 Williston on Contracts, 8rd ed., pp. 166, 167, especially notes 18, 20. 
See also the minutes of Evidence of the Company Law Committee, Fourteenth 
Day (Friday, February 10, 1961) at pp. 899-1001, 1052 and 1065. 
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suit to dissolve the corporation or enjoin it from transacting un- 
authorised business.” Even where there has been no legislation 
the common law position is much less rigid than in England. In 
particular, once the contract has been completely performed, “‘ the 
law lets it alone and any property rights acquired by either party 
thereunder will be protected,” °° and most jurisdictions will give 
some relief either in contract or in quasi-contract where the contract 
has been partly performed. However, in the absence of legislation, 
a wholly executory ultra vires contract will not be enforced and this 
is so whether it is the company or the other party which is seeking 
to enforce the contract.2" There is a clear statement to this effect 
by Gray J. in Central Transportation Company v. Pullman’s Palace 
Car Company 7°: 


“ A contract of a corporation, which is ultra vires, in the 
proper sense, that is to say, outside the object of its creation 
as defined in the law of its organisation, and therefore beyond 
the powers conferred upon it by the legislature, is not voidable 
only, but wholly void, and of no legal effect. The objection to 
the contract is, not merely that the corporation ought not to 
have made it, but that it could not make it. The contract 
cannot be ratified by either party, because it could not have 
been authorised by either ... when the contract is beyond the 
powers conferred upon it by existing laws, neither the corpora- 
tion, nor the other party to the contract, can be estopped, by 
assenting to it, or by acting upon it, to show that it was 
prohibited by those laws.” ?? 


In this case the defendant corporation argued that the contract, 
whioh was in effect a lease for ninety-nine years of all the assets and 
business: of the plaintiff corporation to the defendant corporation, 
was ultra vires both corporations. This presented the point here 
discussed in a particularly neat form, for if it were true that only 
the corporation which has contracted ultra vires could take advan- 
tage of the contract being ultra vires, then the only question would 
have been whether the contract was ultra vires the defendant cor- 
poration. But in fact Gray J., delivering the opinion of the 
Supyeme Court, concentrated his attention on whether the contract 
was ultra vires the plaintiff corporation. After deciding that it was, 
he held that it was “‘ unnecessary to determine whether it is also 
ultra vires of the defendant, because, in order to bind either party, 


25 This of course approximates to the recommendation of the Cohen Committee 
[Cmd. 6659, para. 12] ‘‘ that every company, whether incorporated before or 
after the passing of a new Companies Act, should notwithstanding anything 
omitted from its memorandum of association, have as regards third parties the 
same powers as an individual.” 

26 2 Williston on Contracts, 3rd ed., § 271, p. 168. g 

27 Beo Warren, 24 Harvard L.R. 534 at 542, 545; Harno, 85 Yale L.J. 18 at 28; 

. Stevens; 86 Yale L.J, 207 at 306., Alter Harrs v. Independence Gas Co. 
76 Kan. 750 (1907) holding that neither party can set up ultra ores (a report 
of this case is not available to the writen, 

28 189 U.S. 24 at 59; 85 L.Ed 65 at 68 (1890). 

29 Italics supplied. 
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it must be within the corporate powers of both.” * A similar view 
was expressed by Atwell D.J. in Hal Brown Ltd., Inc. v. Dillard 
et al.” though here the contract was held not to be ultra vires. 
State courts appear to take the same view.*? It is submitted 
therefore that both principle and authority point unequivocally to 
the conclusion that either party to a contract may set up the defence 
that the contract is ultra vires. ‘ 
M. P. Formsron.* 


20 139 U.S. at 54; 86 L.Ed. at 66. Italics supplied. 

31 15 F. 2d 408 (1926). 

32 Warren, op. cit., cites Copper Miners v. Fog, 15 Jur. 708; Nassau Bank v. 
Jones, 95 N.Y. 115; Bank of Chillicothe v. Swayne, 8 Ohio 257; Marble Co. 
v. Harvey, 92 Tenn 116, but reports of these cases are not available to the 
writer. 

* Leoturer in English Law, University of Birmmgham. 


THE JUDICIAL PROCESS AND THE 
ASCERTAINMENT OF FACT* 


Tue psychiatrist is a not infrequent visitor in courts of criminal 
justice, and of course observes the scene from his own particular 
point of view. As a witness, he is naturally under close examina- 
tion by judge and counsel; and these gentlemen come to conclusions 
about psychiatric habits of mind which are frequently expressed 
with great robustness, both in and out of court. In the same way 
the psychiatrist, whose professional habit it is to inquire into the 
ways of behaviour and the motives of his fellow-men, watches the 
performance put up by those with whom he is engaged, and forms 
conclusions of his own. The opportunity of expressing them, how- 
ever, comes all too rarely; and this is why I am grateful to be given 
such a chance today. 

The judicial process does not seem to be designed primarily for 
the ascertainment of fact; and if it is not so designed, it is hardly 
surprising that it is not very successful. It is true that an effort is 
made to elicit facts of a certain kind; but these are facts in a legal 
and not in a scientific or even in a popular sense. A Lord Chief 
Justice once told a company of which I was a member, that facts 
were what was found by a jury. For instance, if a jury found that 
the accused was not insane, then it was a fact that he was not 
insane, no matter what any number of medical men might say. 
Fact of this kind is of an altogether lower order than scientific (or 
verifiable) fact. But lawyers have had to put up with Brummagem 
goods for so long, that I do not think they always recognise the 
better article when they are given it. 

However, ascertainment of fact, even in this limited sense, is not 
the primary purpose of the judicial process. This purpose is, I 
believe, something quite different, namely, to display the might and 
majesty of the law. Why else do we observe, with an astonishment 
only mitigated by ennui, the elaborate ritual, the Oyez, the calling 
on the Almighty, the may-it-please-your-lordships, the fancy dress, 
the hordes of police kept waiting in attendance? These measures 
were designed centuries ago to amaze the peasantry and to strike 
fear even into the arrogant feudal baron. They were, perhaps, 
appropriate to an age of simplicity, when respect would only be 
given when claimed by pomp and show. Surely this time is past. 


* This subject was discussed at a meeting of lawyers and sociologists held at 
the Institute of poder aig al Studies. Certain short papers, including this, 
were read at the openin e discussion. It was felt by the lawyers present 
that the impressions o. ` psychologist would be of general interest to the 
Poe Anl and accordingly Dr. Slater was asked to permit publication in this 

view.—Ei 
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The judge earns respect by the fairness and the ability with which 
he does his task, and these are not increased by the wearing of a 
wig. A wig, in fact, by the effort it discloses to evoke respect by 
the trickery of simple suggestion, in the mind of the thoughtful 
man excites only derision. 

Pomp and spectacle do of course play a part in the graces of life. 
There is no section of the community which does not make use of 
ceremony, on ceremonial occasions. But most professions put aside 
the frippery, the chains, the hoods, the wands of office, when they 
get down to daily tasks; and the way the legal profession clings to 
this sort of nonsense is anachronistic. It has a number of bad 
effects. By overawing the simple and inexperienced witness, it saps 
his confidence and increases his tendency to confusion. It has been 
found impossible to conduct children’s courts in this way. The 
other victim is the judge himself, who is seldom able to resist the 
suggestion, daily reinforced over the years, that he in his proper 
person is something above the common run of humanity. 

There is a motivation, even more basic, which has its ill effects 
on the ascertainment of fact. To the ordinary citizen, the primary 
aim of administering the criminal law is to protect the public against 
wrongdoing. This is, of course, not a lawyer’s idea; but I think the 
lawyers should explain this to the public in words of one or two 
syllables. Punishment of wrongdoing, restricted to the doing of 
illegal acts, has, so it is held, a retributive and a deterrent aspect. 
For these purposes it has to be awarded in due form, conspicuously, 
so that justice may be seen to be done. Any failure to maintain the 
due form negates the whole process. Higher courts do not hesitate 
to quash a sentence, and let loose a known enemy of society, if 
there has been even a minor lapse in the formalities. Punishments 
tend to be so severe, at the upper end running into deprivation of 
life and imprisonment for forty years, that the officers of the law, 
as humane men, become reluctant to inflict them, without requiring 
unrealistic standards of proof. We are constantly being reminded 
that the police know very well who is the author of such and such 
a crime, but that they are unable to take action because their 
knowledge is based on facts, cogent enough for moral certainty, but 
lacking possibility of proof by legal standards. Now it is one of the 
best established tenets of criminology that people are stopped from 
prohibited actions by the degree of certainty and not by the degree 
of severity of punishment. What the public needs from the legal 
profession is not more emphasis in stigmatising the evildoer who has 
been caught out, but the arrest of a higher proportion of the badly 
behaved from their antisocial courses. 

Mr. Du Cann, in his book Miscarriages of Justice, criticises 
British justice on a number of counts. The procedure of a criminal 
trial is not inquisitorial but accusatory. It is loaded with a hide- 
bound traditionalism and theatricalism. Get rid, he says, of the 
useless formulae; get rid of the dock; provide desks and writing 
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facilities for the accused, the jurymen and others. Use all up-to- 
date business methods. Get rid of the oaths and substitute affirma- 
tions. Perjury is rife: bring the perjurors to book. The single 
judge system is at fault: judges are too often deaf, ill or senile. 
Oral advocacy by professional pleaders can, and often does, deflect 
the straight course of justice. The laws themselves are chaotic, 
obsolete statutes cluttered by case-law. Substitute a criminal code. 

Of these many points I should like to emphasise but two. How- 
ever much they are persuaded of the opposite, judges are made of 
the common stuff of humanity. If a man’s powers begin to fail, it is 
not possible for him to have full insight into the change. The man 
whose memory is getting weaker, whose judgment is impaired, 
whose sympathies are withering, seldom realises what is happening, 
and always thinks much better of his powers than does the outside 
observer. One may be glad that it has at last been recognised that 
judges, like professors and doctors, suffer from our common lot, and 
that a retiring age has been fixed. But when one considers the 
fatefulness of the decisions that lie in a judge’s hands, it would 
seem well to have available for them the same possibilities of 
medical supervision, and if necessary compulsory retirement on 
medical grounds, as exist elsewhere in the civil services. A further 
point emerges. The aphorism that power corrupts is as true of 
judges as of other men. Long exercise of the magisterial function 
has a deleterious effect on the personality. The danger would be 
less if the duties of convicting and of passing sentence were in 
different hands. Certainly the considerations which should be borne 
in mind on the two occasions are of a very different kind. Informa- 
tion of a kind not available to judges, for instance about the effect 
of punishments on criminals of different kinds and the ways in 
which their subsequent careers are affected by them, should be 
constantly brought up to date and be made available to the 
sentencing authority. 

The weightiest of Mr. Du Cann’s criticisms is his point that the 
procedure of the courts is accusatory and not inquisitorial. A 
struggle is staged in which each team tries to pull the balance as 
hard as possible over to the one side or the other. Hence the violent 
oscillations, as prosecution or defence win a temporary advantage, 
hence the drama of the scene, hence the intrusion of powerful but 
irrelevant motive forces, such as the skill of the pleader. When the 
whole course of the trial is designed to interfere with any cold- 
blooded appraisal by the jury, it is a miracle that their common 
sense prevails as often as it does. But the battle is relentless. 
Neither side will concede a point which can possibly be maintained, 
even in the face of a total lack of evidential support. The medical 
witness finds himself in a peculiarly invidious position. The tradi- 
tion of having all witnesses called by one side or the other casts 
the shadow of partiality over all he says. Counsel on his own side 
tries to push him just as far as he can be made to go, and it is rare 
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for him to retire from the box without being trapped into express- 
ing an opinion with greater confidence or emphasis than in a cool 
moment he would think justified. Lawyers complain bitterly about 
the way in which experts can be brought to disagree with fellow 
experts; but it is they who have forced this situation. I know any 
number of senior colleagues who refuse to be called in this capacity, 
because they know they will not be allowed to stand squarely 
between prosecution and defence, leaning neither to one side nor the 
other. The courts never see these men. The expert witnesses they 
get have been shopped for, by an agent who hires not the most 
balanced opinion but the warmest protagonist. I see no solution for 
this absurd state of affairs, except that witnesses should be called 
by the court. On appearance, they should be examined by the 
judge or the judge’s assessor, and cross-examined by both of the 
opposing counsel. No good scientific witness would object, even to 
the most gruelling examination, provided it were carried out with 
respect for his good faith, instead of with the implicit suggestion 
that he is, himself, out to make a case. 

Finally, we must not forget the fantastic cost in public money of 
these unseemly battles. If at an early stage the two sides could 
agree on what matters were so well established as to be acceptable 
without debate, and the matters which would have to be thrashed 
out, much time would be saved and things would be much easier 
for the jury. The oscillations of the scales would be less violent, and 
one could have a firmer hope that the instrument, more delicately 
held, would find an end-point nearer the true equipoise. Quicker 
trials in a less fervid atmosphere would speed justice and save puch 
human distress. 

I am told that the problem of delinquency and crime is graver 
now than it has ever been. Everyone is blamed for this, parents, 
teachers, doctors, psychologists, public welfare officials, everyone 
but the men whose proud claim it is to be the peculiar guardians 
of all that is law-abiding. We accept this claim; but we ask them 
to consider how far their antiquated methods have contributed to 
the present situation. 

ELIOT SLATER” 


* W.D., F.R.O.P., D.P.M.; Director of the Psychiatric Genetics Research Unit, 
Institute of Psychiatry, Maudsley Hospital. 
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UNIFICATION OF EUROPEAN PATENT 
LEGISLATION ON THE COMMON MARKET * 


I 


THERE are two reasons why I am especially grateful for having been 
invited to speak in England and in this famous British School about 
the “‘ Unification of European Patent Legislation on the Common 
Market.” 

One reason is that it was in this country that in a case decided 
three hundred and fifty-nine years ago the following argument was 
addressed to the court: 


“I will show you how the judges have heretofore allowed 
of monopoly patents, which is, that where any man by his own 
charge and industry, or by his own wit or invention doth bring 
any new trade into the realm, or any engine tending to the 
furtherance of a trade that never was used before: and that 
for the good of the realm: that in such cases the king may 
grant to him a monopoly patent for some reasonable time, until 
the subjects may learn the same, in consideration of the good 
tbat he doth bring by his invention to the commonwealth : 
otherwise not.” + 

This argument did not then prevail, but the principles that it 
expressed were soon to be embodied in legislation which was the 
starting point of the English patent system, and it represents at the 
same time a classical dictum for all other countries. 

The other reason is that your country is the “‘ big brother ” in 
the EFTA-agreement of 1959 uniting seven countries (including my 
country) into a powerful part of a Common European Market. In 
my view no serious progress in the field of legal unification or 
harmonisation of patent laws of Europe can be achieved unless a 
real interest in these questions is aroused in your country. 

In a single lecture only a few of the primary problems can be 
touched. 


u 


Efforts to unify patent legislation in different parts of the world or, 
-at least, to simplify and create greater harmony between patent 
protection sought by inventors in different countries, are no new 
phenomena. Both Napoleon Bonaparte and Hitler introduced by 
force unified legal systems in occupied countries which, amongst 


* A Public Lecture delivered at the London School of Economics and Political 
Science in May 1961. 

1 Edward Darcy, plaintaff, Thomas Allm of London, defendant (the Case of 
Monopolies) (1602), in Noy, 178 at 182, per Fuller, arguendo. 
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other things, temporarily led to unified systems of patent protection; 
the former in countries which we today call Belgium, the Nether- 
lands and parts of Italy, and the latter (Hitler) especially in 
Austria. A more durable—and entirely peaceful—propelling power 
in this direction was expressed in connection with the world exhibi- 
tions held in Vienna (1878), Philadelphia (1876) and Paris (1889), 
laying the foundation of the International Paris Convention of 
Industrial Property Rights, today shared by most nations of the 
world (except for Argentina, China and the Soviet Union). 

In connection with these trends considerable influence on inter- 
national legal co-operation is also due to the work of the large 
private organisations such as the International Association for the 
Protection of Industrial Property, the so-called AIPPI, submitting 
extensively prepared resolutions and recommendations for use at 
the so-called diplomatic conferences of revision of the Paris 
Convention.? 

This organisation has set up an extensive programme to study 
unification of patent laws in pursuance of a unanimous resolution 
adopted at the London Congress of June 1960, comprising the 
problems of definition of patentability, conditions of novelty of an 
invention (absolute or relative novelty, facts constituting prior art, 
disclosure of the invention by the inventor, industrial utility, 
“ degree ” of an invention and technical advance) as well as the 
questions of unpatentable inventions (chemical and pharmaceutical 
products, food products and ‘f vegetable novelties *’).2 The various 
national groups of the AIPPI are still working hard on these 
problems.‘ . 

A certain amount of agreement on basic concepts of patent law 
on government level was reached in 1906 by South American 
countries in the Panamerican Union and in 1922 by the countries 
of the British Commonwealth. 

The first group of countries starting a more radical unification 
of national patent laws seems, however, to have been the Scandina- 
vian countries, beginning in 1988. Times of war did not encourage 
carefully planned co-operation of this type. The first event of 
practical importance in this field is, therefore, represented by the 
agreement of the Benelux countries and France in 1947 creating 
a common institute of novelty search in The Hague for patent 
applications originating in these countries, which, in 1958, were 
joined by Switzerland. 

In 1949 the European Council started extensive plans on a larger 


2 Compare for example, summarising report by P. Haas in Gewerbl. Rechts- 
schutz u. Urheberrecht, Auslandsteil, August-September 1958, p. 869 et seq. 

3 AIPFI, Annuatre 1960, Nouvelle Série No. 10, 2ème Partie, E ésolutions et 
Voeuæ du Congrès de Londres, p. 19 et seq. 

4 Compare, for example, report of he German group by W. Cohausz, ‘‘ Arbeits- 
methode u. Vorbereitungsarbeiten fir die Vereinheitlichung der Patent- 
gesetze,’’ in GRUR Auslandste:l, April 1960, p. 188 et seq. and draft report of 
the British group by the Hon. Hugh Fletoher-Moulton (Jan. 1961). 
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regional basis for a common European Patent Office and a so-called 
“ European patent certificate.”? These plans required much pre- 
liminary inquiry into the present state of national patent legislation 
in Europe. This analytical work is still going on for substantial 
parts of European patent law and has up to now led to the adoption 
of two minor international conventions; one concerning the unifica- 
tion of formalities for seeking patent protection in Europe, and the 
other concerning a common international patent classification system. 
Experts from five member countries have been called upon by the 
European Council to submit studies surveying the existing rules of 
patentability in various European countries and other basic legal 
provisions. This work, which was delegated to the council member 
countries (France, Germany, Belgium, Switzerland and Sweden) is, 
of course, of a protracted nature and is still not finished at the 
present time.” Summing up, it can be said that at the end of the 
Second World War there existed a fairly widespread determination 
to overcome the narrow-minded nationalism which once had created 
patent laws, mainly in the nineteenth century, in order to 
protect national industrial production against dangerous foreign 
competition.’ 
I 


Today, more than a decennium later, we are confronted with a 
more urgent situation. The conclusion of the Rome treaty between 
the six continental Powers in March 1957 and the Stockholm treaty 
between the so-called outer-Seven Powers in December 1959 are 
both aimed at removing all serious trade barriers in European 
trad&, although the EFTA treaty of 1959 is only a free trade 
arrangement of a looser character than the Six-Power Agree- 
ment. As is well known, the Rome treaty includes a section (100) 
which permits its steering council to issue guiding rules in order to 
harmonise legal and administrative rules which have a direct impact 
upon the organisation of the Common Market and its way of func- 
tioning. If the steering Commission of the Six-Power Convention 
finds differences in national laws that are apt to distort conditions 
of equal competition on the Common Market, negotiations may be 
started with member countries in order to remove such obstacles. 
This group of nations had therefore from the beginning the possi- 
bility and power to change or remove provisions in the national laws 
of member countries obstructing or preventing the purpose of their 
common convention. 
There is hardly any doubt that the patent laws valid in the Six- 
Power group as well as in the EFTA countries in many respects may 
5 A draft for an international (European) convention as to rules for patent- 
ability and exemptions from patentability: conditions of novelty of inventions, 
so-called prior right to an invention, test of sufficient technical progress 
(‘‘ Erñndungshõhe '’) and shape of patent claims, has been prepared and will 
be discussed in the Council of Europe meeting in November 1961. 


6 British, American and French patent laws had been passed much earlier (in 
‘1628, 1787 and 1791 Tespectivel.. 
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clearly function in opposition to the purposes of a Common Market 
(irrespective of how large this market is at the present time). 

The experts of the secretary-general of the Six-Power organisa- 
tion in Brussels are quite aware of these facts and they launched in 
November 1959 a central attack against existing patent legislation 
in Europe, the meaning of the term ‘‘ Europe ” being strictly limit- 
ing to the six signatory Powers of the Rome treaty.” The radical 
suggestions made in this ‘‘ Groeben plan ”° are intended to cul- 
minate in a totally unified European patent and trademark legisla- 
tion, giving up the basic principle of territoriality of national 
industrial property rights at the end of the transitional period of the 
Common Market (in 1969?). 

Originally it had been my intention to ignore the details of this 
plan, but in view of the distinct possibility of a more imminent 
co-operation between the Six-Power group and England I have a 
strong feeling that the Groeben plan sooner or later may become a 
basis of negotiations between the Six-Power and EFTA countries in 
this field. Von Groeben notices that already the fact that an inven- 
tion, a design or a trade mark may exist in some member countries, 
whereas there is general open access to it in other countries, limits 
competition in the countries where monopoly rights exist and 
thereby dislocates the intended equality of competition in all 
countries belonging to a Common Market. Even assuming that 
legal protection exists in all member countries difference of legisla- 
tion often results in a different range of protection to the owner of 
such rights. These facts can have a decisive influence upon the 
choice of a place to start the manufacture of goods or a s@lling 
organisation. According to Von Groeben an adaptation of the 
national laws would help to strengthen these property rights and 
“ unload (discharge) law provisions from the historical and dog- 
matic reasons existing in each country ” as well as saving time and 
costs. In spite of the fact that far-reaching legal, economic, 
administrative and financial consequences are expected, the Brussels 
commission asks for a new international convention between the Six 
Powers, creating a unified law system of industrial property, valid 
in all six countries in the same manner. i 

The preparations for such a convention were divided between 
member countries and the draft regarding the patent field was dele- 
gated to the Federal German Department of Justice. This report is 
ready now, but is still restricted to Six-Power representatives. It 
seems likely, however, that European patent applications will be 
published without any novelty search and a statement on novelty, 
attached to the application, be written by the International Patent 
Institute in the Hague. Formally the new European patent 


T H. von der Groeben, “ Rechtsangleichung auf dem Gebiete des gewerblichen 
Rechtsschutzes im Rahmen der Europäischen Wirtschaftsgemeinschaft,"’ m 
Gewerbl. Rechtsschutz und Urheberrecht, Auslandsteil, December 1959, p. 629. 

8 Op. cit., p. 630. 
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convention may not become a part of the Rome treaties (which 
besides the Six-Power agreement also covers the Euratom treaty 
intended to develop the “ nuclear industries”? of the six member 
countries and containing a series of remarkable patent provisions). 
What seems basic to me in view of these likely features is that 
the EFTA countries should not just sit back until they are allowed 
to join such a Convention in a secondary capacity as a kind of late 
developed and less gifted child but should immediately discuss and 
shape a basic plan of unification of patent legislation in their group 
of countries. Such a plan could at the same time pay regard to 
important principles of patent law valid in the Six-Power group, 
where Germany and the Netherlands should be considered the 
countries most experienced in patent law and jurisprudence. 


IV 


Without adopting a unification plan as far-reaching as the one 
suggested and worked out by von Groeben on behalf of the Six- 
Power group, there are, no doubt, a number of primary tasks to be 
solved in the legislation of EFTA countries. These laws need 
changes and co-ordination since in their present state they definitely 
prevent the carrying out of the free trade as stipulated in the 
Stockholm agreement of 1959. 

There exist differences both in material patent law and in patent 
law procedure. The importance of these differences for the working 
functions of a Common Market varies, however, considerably. 


A. eThe primary legal task seems to be to create the same or a 
similar novelty concept underlying the grant of patents of invention, 
and in connection therewith, at the same time (as a paramount 
practical aim) to simplify and concentrate the so-called novelty 
search, made by patent office examiners in all countries prescribing 
such search. Excepting Portugal, all EFTA countries have some 
type of novelty concept making novelty search necessary as an 
ex-officio duty of the Patent Office. On the Six-Power side France 
and Italy lack a novelty concept which forces the Patent Office to 
make a novelty search before granting a patent. Extensive require- 
ments for possible anticipation of a field patent application, both 
geographically and as to the period of time, are prescribed within 
the EFTA group by all Scandinavian countries and, on the other 
side, by Germany and Holland. All publications, in any country 
and at any time before the filing of a patent application with- 
out limitation, prevent the grant of a patent in these countries. 
This ‘* absolute ” rule of novelty (independent of time and place) is 
now in principle recognised by the patent committee of the Council 
of Europe. The common rule of novelty under discussion in the 
Scandinavian countries is in line with this enlarged concept of 
novelty. A lack of novelty is held to exist if the invention is shown 
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or described in generally accessible documents or pictures (not 
necessarily ‘‘ published ”) or so publicly used at any place that a 
person skilled in the respective art could use the invention.® The 
United Kingdom’s Patent Act takes a kind of intermediate position 
by limiting novelty search geographically to the United Kingdom 
and, as to time, to a date within fifty years prior to the filing date. 
Another circumstance preventing the grant of a patent is prior use 
of the invention by another party than the applicant before the 
filing date or priority date. This obstacle to novelty is in the 
United Kingdom limited to use in the country itself; the same is 
the case in all other EFTA countries except for Sweden and 
Portugal, where prior use prevents novelty of an invention irres- 
pective of where it had taken place. France, Belgium and Holland 
follow the Swedish rule, whereas Germany belongs to the same 
group as England and the EFTA countries. 


B. As mentioned at the beginning of the lecture it was urged 
in England already in 1602, in the case of Darcy v. Allin, that any 
monopoly patent should be granted ‘‘ for some reasonable time.”’ 
This rule was introduced in all patent laws, but unfortunately ‘‘ this 
reasonable time ” varies in most countries. Whereas the term of a 
patent is seventeen years from the day of filing in all Scandinavian 
countries, it is fifteen years from the same date in Italy, eighteen 
years in Germany and Switzerland, twenty years in France and 
Belgium. No definite length of term can be given in Holland and 
Austria, since in the first-mentioned country the life of a patent 
dates from the day of the grant of the patent and in the sefond- 
mentioned country (Austria) the term dates from the day of accep- 
tance of the specification and is eighteen years. A unified starting 
date and the same term of life for European patents would 
obviously be very desirable in a Common Market. 

C. A still worse trouble is represented by the provisions for com- 
pulsory licences in European patent laws. Compulsory licensing is 
meant as a legal step to force a patent owner to give away part of 
his monopoly right (after a certain interval of time) in exchange for 
a royalty payment or eventually free of cost to an outside applicant 
able to prove the so-called abuse of the patent, normally constituted 
by the non-use of the invention by the patentee.2° Such provisions 
are for instance to be found in the laws of Sweden, Denmark, 
Austria, Switzerland as well as in France and Germany. ‘* The 


Compare B. Godenhiem, Second Letter from Scandinavia, in Industrial 
Property Quarterly, No. 1, 1958, 21 et seq. at 23; and A. von Zweigbergk, 
Nordische Zusammenarbeit suf dem Gebiete des Patentwesens, in 60 Jahre 
Oste1reichisohes Patentamt, 1899-1959, Wien 1959, 199 et seq. at 202. 

10 Compulsory licences totally free of cost have been ordered in the U.S.A. by 
certain federal courts in anti-trust cases. 
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public interest °? as an express ground upon which compulsory 
licences are granted is found in the patent acts of Austria (section 
22a) and Switzerland (sections 87 and 40) as well as of Holland 
(section 84) and Germany (section 15). A “* public interest ’’ in the 
grant of compulsory licences has been motivated by a number of 
different reasons such as improving the balance of trade or indus- 
trial employment of a country (German Supreme Court decisions of 
the 1920s and 1980s).12 

Another type of legislation cites the specific grounds upon which 
application for a compulsory licence may be based. A typical example 
is the United Kingdom, in its Patents Act of 1949 carefully listing 
the different grounds on which such a licence may be granted; for 
example, that the patented invention is not commerically worked in 
England or not worked to the fullest extent that is reasonably 
practicable, that the demand for the invention is not met on reason- 
able terms or not met to a substantial extent by importation, that 
commercial working is prevented by importation, that by refusal to 
grant a (voluntary) licence on reasonable terms a British export 
market is not being supplied, or that the establishment or develop- 
ment of commercial or industrial activities in England is unfairly 
prejudiced, and for a number of other reasons (sections 87 and 89). 
Grounds for compulsory licences of this type are not limited to the 
United Kingdom, but are to be found in other European countries, 
although not in the actual wording of a legal text but instead 
expressed by court decisions of a precedent nature. 

Such provisions are clearly in opposition both to the spirit and to 
the practical aims of a Common Market. Such a market, compris- 
ing a plurality of countries no longer separated by custom barriers 
and other man-made commercial obstacles, has amongst its pur- 
poses that of making possible the manufacture of new products or 
the introduction of new methods of production into any market 
country where conditions for realising these developments are 
favourable. These conditions may concern cheap labour or raw 
Materials, ample access to land, experienced experts or good com- 
munications, favourable selling position or other circumstances. 
Unification of law should therefore, regarding this provision, be 
attained by abolishing the remedy of compulsory licences for 
patents, executable in all countries belonging to the common 
market. I am aware of the difficulty of carrying out such a radical 
measure at once, but a gradual abolition—started immediately— 
should suitably pave the way for a definite international liberalisa- 
tion of the use of patented inventions. Indeed, the hampering 
effect of a narrow national compulsory right of use on international 
trade as applied by the law of individual nations was felt long 


11 For a comparison of these decisions and the legal situation in other European 
countries: see F. Neumeyer, Compulsory Licensing of Patents under some 
Non-American Systems, Study No. 19, Sub-committee on Patents, Trademarks 
and Copyrights of the Committee on the Judiciary, US Senate, 85th Congress, 
Second session, Washington DC, 1959. 
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before common markets were created in Europe. Several countries 
have concluded bilateral agreements to eliminate the effect of such 
a legal provision. Germany, for instance, had concluded a series of 
such agreements as long ago as 1891 (with Austria), in 1892 with 
Italy and Switzerland, in 1909 with the United States and in 1925 
with Greece. Common market countries could today start in a 
similar way by concluding bilateral agreements letting the working of 
a patented invention in one country count for working in the other 
country. Such agreements would, however, only be a temporary 
expedient. What is needed in a common market is a multilateral 
agreement neutralising the detrimental effects of national compul- 
sory licence provisions. There still remains the danger that, as long 
as this common market does not comprise all industrial nations, an 
artificial wall is built up against all countries outside the area of 
multilateral legal cooperation. In the light of the above reasons, 
invalidating these national provisions and substituting common 
regulations seems to be one of the primary tasks of unification. 


D. Substantial differences of law are also found in European patent 
laws as to judicial treatment of the validity of a granted patent and 
of infringement of a patent. The ideal solution of these differences 
from a European point of view would of course be a common 
European court of patent matters as suggested as early as 1958 by 
the late German Commissioner of Patents, Reimer, in the Council of 
Europe.** Extensive preliminary legal analysis is, however, neces- 
sary in order to find a common denominator for the grounds on 
which proceedings in such a common court can be taken and relief 
be granted. 


E. Another field, to which much too little attention has been paid 
yet, is the law of employed inventors. We all know that an ever- 
increasing part of the working population today is dependent upon 
an employer of one kind or another. This is the case with inventors 
who are employed either by industry, by government agencies or 
by research institutions of various kinds. The rights and obligattons 
of an employed inventor can in principle be governed by four 
.different methods: by special laws, by provisions forming part of 
patent laws, by precedents issued by courts or administrative 
bodies, or eventually by a series of collective bargaining agreements 
common to certain industrial branches or certain professional 
groups. 

Within the ‘* Outer Seven ” region Sweden and Denmark have 
had special laws for employed inventors since 1949 and 1955 respec- 
tively. Norway and Finland plan to introduce special laws during 


12 op E. Reimer, Europatsterung des Patentrechts, p. 91 et seq. (Munich, 


Nov. 1961 EUROPEAN PATENT LEGISLATION 788 


1962, closely modelled on the Swedish—-and Danish—ones; Austria 
has had a pioneering regulation of these relationships as part of her 
Patent Act ever since 1898; England has a long series of court prece- 
dents since the beginning of the nineteenth century, partly 
developed from the old master and servant rules (but unfortu- 
nately not codified in any way), and Switzerland is following a 
provision in her law of contracts (the so called “‘ Obligationenrecht ’’) 
with a somewhat patriarchal attitude similar to the British one. 
On the Six-Power side Germany has had a special law since 1957 
similar to the Swedish one. We find in Holland and Italy a regula- 
tion within the frame of the Patents Act, but no legal provisions at 
all on this matter have been issued in France and Belgium. In spite 
of this seemingly discordant legal situation in Europe there is in 
fact a body of basic problems the solution of which has been 
developed in a somewhat similar way in most of the countries 
mentioned and which could be used as a basis for a common or at 
least a similar regulation.** It must be mentioned here that a 
unification of the primary rights and obligations of both parties on 
the labour market may eventually be taken up next year for dis- 
cussion by the International Labour Office in cooperation with the 
International Berne Office (now Geneva Office) of Industrial Pro- 
perty Rights. In this connection I would like to emphasise that the 
demand for unification in this field is not a theoretical—or 
academic—one; there exist very practical difficulties for industrial 
firms in one country who desire to establish and operate new 
enterprises, especially subsidiaries, in another common market 
country, and who encounter considerable surprises when studying 
valid national law in this field deviating from all they had expected 
to find (or, perhaps more accurately, what they had never thought 
of). Also in this sector of law the present state of things represents 
a clear offence against article 16 of the EFTA Convention aimed 
against restrictions on the establishment and operation of economic 
enterprises and against other basic principles set out in this 
Convention. 


F. +A group of legal provisions in many countries affords a special 
position to chemical products, foodstuffs and medicines, as well as to 
metal alloys and plant varieties. If we regard as secondary the legal 
problems of unification regarding these categories of inventions, 
many people will be of a very different opinion and consider them as 
primary ones (for instance when representing assets belonging to 
large exporting industries). Undoubtedly, the question of patent 
protection of chemical products has attracted widespread inter- 
national discussion. By very rough generalisation, we may state 
that, in the EFTA countries, Sweden, Norway, Switzerland, Austria 


18 Compare the comparative law study of the author in 1961 International Labour 
Reotew, Vol. LXXXI, No. 1, p. 86 et seg. 
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and Portugal and, in the Six-Power countries, Holland and Ger- 
many refuse patent protection to ‘f chemical products ” (i.e., pro- 
ducts produced by chemical reactions), whereas the United King- 
dom and Denmark and, on the Continent, Belgium, France and 
Italy admit such protection to some extent. I cannot here explore 
the virgin forest of varieties of legal treatment given to special 
groups of substances such as beverages (which are mentioned in the 
patent laws of Switzerland and Italy), stimulants (mentioned in the 
laws of Austria and Germany) or fodder (mentioned in the Swiss 
law). There is still very little agreement in the way European 
countries treat this section of inventions. France excluded until 
1960 from patent protection pharmaceutical compositions and medi- 
cines, but established by an Ordinance of February 1959 and a 
Decree of May 1960 the patentability of such products as a “ special 
medicament patent,’? at the same time providing a system of 
authorisation and control in respect of the exploitation of pharma- 
ceutical specialities..* Italy admits protection of foodstuffs and 
beverages, but only after consultation with the official health 
authorities (which is said virtually to prevent protection being 
obtained). Great Britain surrounds the right of patenting ‘ sub- 
stances capable of being used as food or medicine or in the produc- 
tion of food or medicine,” processes for producing such substances 
and inventions “* capable of being used as or as part of a surgical or 
curative device ” with special legal limitations which may consist of 
compulsory licences (section 41) or refusal to grant a monopoly 
tight when such substance turns out to be “‘ a mixture of known 
ingredients possessing only the aggregate of the known properties of 
the ingredients ” (section 10 (1) (c) ) or when the claimed hew 
substance is ‘* found in nature ” (section 4 (7) ). 

Another difficulty on the road to unification in this field is that 
the definition of chemical substances, medicines and even foodstuffs 
nowadays in most countries is based on national laws regarding 
public health, the medical profession, dispensing chemists and a 
series of complicated laws regulating food production and food 
processing. But there is hope for the desired unification for remark- 
able new trends are becoming evident during recent years in a 
number of European countries. The strict prohibition of patent 
protection for medicines (to some extent also for foodstuffs) derives 
its roots from a social policy in public health as practised during 
the nineteenth century. Today’s picture of the poor defenceless 
citizen, unable to afford to buy food and medicine basic for his 
health, is considered to be rather outdated. In countries with 
progressive social legislation this ideological background seems to. 
have disappeared and no weighty reasons remain to exclude new 
valuable substances of these categories from patent protection. In 


14 Compare A. ene gà, in Journal of the Patent Office Society, Washington 
D.O., September 1960, p. 680 et seq.; and P. Mathély, in Industrial Property 
Quarterly, Geneva, No. 1, 1961, p. 87 et seq. 
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agreement with such reasoning the Scandinavian countries decided 
to submit a unanimous report to the executive meeting of the 
International Association for the Protection of Industrial Property 
(AIPP]) in Ottawa in September 1961 announcing the wish to 
cancel the exemption of medicines and foodstuffs from patent pro- 
tection in their respective patent laws. Critical voices against these 
traditional prohibitions of law are today also heard from experts 
in Germany and Austria.” 


G. There is another sector of law that may have considerable impact 
upon patent rights, although not in itself part of patent legislation. 
I mean the laws directed against all kinds of restrictive trade prac- 
tices, also called ‘ cartel ” or “‘ anti-trust laws.” Sections 85 to 90 
of the Rome treaty prohibit five specified types of agreements which 
are likely to lessen or distort free competition on the Common 
Market, whereas the EFTA convention in its article 15 recognises 
only two restrictive trade practices as incompatible with the Conven- 
tion, namely agreements and concerted practices between enterprises 
resulting in the prevention, restriction or distortion of compe- 
tition within the area of the Association, or actions by which enter- 
prises take unfair advantage of a dominant position within the area 
of the Association. Ever since the conclusion of the Rome treaty 
experts in the Six-Power countries seem to have been very much 
worried about the consequences which the provisions of the treaty 
regarding restraint of free competition may have on industrial 
property rights.1* The definitions of undesirable restrictive prac- 
ticds in the EFTA convention are, no doubt, fewer and less cate- 
gorical than the ones of the Rome treaty. Divergence of national 
cartel laws in the EFTA countries is unfortunately quite striking, 
both in general and concerning patent rights. Austria is one of the 
EFTA countries expressly prohibiting the restrictive use of patents 
in Rer Patent Act of 1950 (sections 22a-22e). The United Kingdom 


15 Compare H. Tetzner regarding Germany, and A. Sonn regarding Austria, both 
m Gewerblicher Rechtsschuts u. Urheberreoht, Auslandsteil, March 1960, 
pp. 107 et seg. and 141 et seg. 

16 Compare for example, for Holland: papers of A. Lehj in Octrooi en Merk 1967, 
Voorburg, p. 185; A. J. M. Weebers in N.V. 1957, p. 86; G. H. 0. Boden- 
hausen in Soo. Econ. Wetg., Zwolle 1958, p. 4, and in Gewerbl. Rechtsschuts 
u. Urheberrecht, Auslandst. 1958, p. 218 et seg.; G. Oudeman--Ohr. Kooij-J. 
Woltebeek in Propriété Industrielle 1960, p. 28 et seqg.; for Belgium: papers 
of C. Del Marmol in Fabrimétal 1957, p. 492; M. Gotzen in Propriété hae 
trielle 1958, p. 69 et seg.; Vander Haeghen in Les Aspects Juridiques du 
Marché Commun 1958, p. 85 et seq.; for Germany: pepers of A. Spengler in 
Wirtschaft und Wettbewerb 1958, p. 78; in Gewerbl. Rechisschuts u. Urhe- 
berecht, Auslandst. 1958, p. 821 et seg.; A. Kellermann in Gewerbl. Rechts- 
schuts u. Urheberrecht i50, p. 669 et seq. especially at 576; in Wirtschaft 
und Wettbewerb 1958, pp. 58, 648 et seq., and 1960, p. 608 et seg.; for 
France: papers of Finniss in La Revus du Marché Commun 1959, p. 15 et 
seq.; Y. Saint-Gal in ZHR 1958, p. 172 et seq.; in RIPIA 1058, p. 101 et seq.; 
and in La Revus du Marché Commun 1959, p. 187 et seq.; Marchal in La 
Revue du Marché Commun 1959, p. 878 et seq. 
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guards against the abuse of patent monopoly power in her Patents 
Act of 1949 (sections 87, 41). However the British Restrictive 
Trade Practices Act of 1956, by section 8 (4) and (5), exempts 
from registration under that Act restrictions regarding patented 
inventions and registered designs and agreements for the exchange 
of technical information and know-how. The Scandinavian coun- 
tries register, as a rule, patent licence agreements in their cartel 
registers as being in restraint of trade which, however, does not 
mean that they are automatically considered illegal or invalid.*” 

Finally it should be mentioned that the European Coal and Steel 
Union also contains provisions directed against restraint of trade 
(sections 65 and 66) but makes interesting exemptions regarding 
the exchange of patents.7® 


H. In sketching some of the problems of patent legislation I do not 
want to exaggerate the importance of such measures. Laws and 
international agreements are made by men for the benefit of men. 
Without the good intentions of responsible leaders and the hard 
pressure of powerful economic and political forces which set such 
instruments of cooperation in motion, laws usually remain dead 
letters. 

The inventive powers of men which we have pledged to protect 
by patent laws are, however, one of the mainsprings of the growth 
of industrial development and they will not disappear in our time. 
Furthermore, patents of invention will always be practical tools in 
the hands of enterprises for selling or exchanging engineering pro- 
cesses emanating from different parts of a common market. Patents 
are also useful for encouraging the creation and operation of $ub- 
sidiaries or new enterprises in foreign countries, especially if they 
are accompanied by know-how of a practical nature. 

In these days we need only to open a newspaper in order to learn 
that European nations want to cooperate practically, for example in 
the macrocosmos of the space and in the microcosmos of the atom. 
While I admit that the basis of such cooperation is of a highly 
scientific character, the reduction to practice of these desires 
demands extensive application of practical chemistry, electridity, 
optics, acoustics, metallurgy and other branches of natural science. 
It is our engineers, designers and workmen who will make space- 
ships fly and radioactive isotopes work to measure. Improvements 
of systems and machinery are made by men of various nationalities. 
Unless published in scientific publications, engineering developments 
brought about by these men are often protected by national patents 
owned by national manufacturers, institutions or individual experts. 


17 Compare for an international survey: F. Neumeyer, ‘' Patent und Besch- 
rankung des Wettbewerbes '’ in Wsrtschaft und Recht, Zurich, Vol. 12 (1960) 
No. 4, p. 240 et seq. 

18 In February 1961 a French member of the Union asked for an interpretation of 
these provisions: see Wirtschaft und Wettbewerb, May 1961, p. 368. 
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Now, article 2 of the Convention establishing the European Free 
Trade Association wants us to create “‘a sustained expansion of 
economic activity, full employment, increased productivity and the 
rational use of resources, financial stability and continuous 
improvement in living standards.”? If we want to promote this 
purpose we cannot close our eyes to the urgent tasks ahead of us in 
this field. 

Finally I want to stress only one more point. As we can see, 
plans for international cooperation in ‘space research or atomic 
energy production obviously neglect the frontiers drawn between 
the Inner Six and the Outer Seven. In this family the British are 
just as welcome as the French; the Germans as the Scandinavians. 
Any efforts to unify national legislation, therefore, will in the long 
run not stop at the artificial frontiers erected by the Rome treaty 
and the Stockholm treaty. The situation today is, however, that 
the Six are going ahead rapidly with plans to unify patent legisla- 
tion, and the Seven—not officially urged to do such work by their 
free trade cooperation agreement—stand by and wait and see. 

The purpose of this lecture is to appeal for serious preparation 
in the circle of our seven countries—with British experts intensively 
taking part—thus meeting the challenge of the Six by carefully 
worked out drafts of assimilated patent legislation fitting into the 
work currently done in Brussels. 

The spirit revealed in the speech of the then President of the 
British Board of Trade, the Rt. Hon. Reginald Maudling given 
before the Chartered Institute of Patent Agents on October 25, 1960, 
is encouraging. Proposals at present being worked out by the 
British Patent Office for the Patent Committee of the Council of 
Europe may soon give an answer to some of the questions I have 
raised here. 

FREDRIK NEuMEyER.* 


* Head of the Patent Department of tha Swedish State Telephone and Telegraph 
Administration; Dr.Ing.(Dresden), Dr.Rer.Pol.(Berne). 


STATUTES 


TRUSTEE INVESTMENTS ACT, 1961 


Tus Act t received the Royal Assent on August 8, 1961, and came 
into force on the same day. 

Trustees can invest their trust funds only in investments autho- 
rised either by the express terms of their trust instrument or by 
statute. Before this new Act the investments authorised by statute 
did not include any ‘* equities ” and were a limited range prescribed, 
in England by the Trustee Act, 1925,? and in Scotland by the Trusts 
(Scotland) Act, 1921, with subsequent statutory extensions.* 
Generally speaking, the statutory Trustee List was restricted to 
stocks issued by the British Government and by the governments of 
Commonwealth countries and the colonies, stocks guaranteed by the 
British Government, stocks and mortgages issued by British local 
authorities, and mortgages of land in Great Britain. Most of the 
investments in the List earn interest at a fixed rate and, with certain 
notable exceptions," are eventually repayable at par. 

In recent years there have been serious disadvantages in the old 
List. The immediately realisable market values of investments 
eventually repayable at par have fluctuated widely, with the varia- 
tions in the prevailing rates of interest; and, in the case of the 
«& undated ” stocks in the List, market values have declined very 
seriously. Eventual repayment of invested capital at its norinal 
par value takes no account of inflation and the decline in the value 
of money, and represents, in real values, a capital loss. In the case 
of a trust fund established twenty or more years ago, with invest- 
ments limited to the statutory List, the annual trust income may be 
nominally the same today as when the trust began, although of 
course the income will buy far less than when the trust began. A 
life tenant depending for his income and standard of living on such 
a trust would be much worse off today than twenty years ago;.and 
the real value of the trust capital may be disastrously less than 
when the trust began. This sort of case history is, unhappily, not 
unusual. 


ee S d-on 

5 & 16 Geo. 5, o. 19. 

11 & 12 Geo. 5, c. 58. 

+ The subsequent statutes cannot usefully be enumerated here. Reference should 
be made to, 6.g., Underhill’s Law of Trusts and Trustees (11th ed. 1959), pp. 
886-848. A notable recent statutory extension of the Trustee List was by the 
House Purchase and Housing Act, 1959 (7 & 8 Eliz. 2, o. 88), s. 1, which 

permitted the deposit of trust money with certain building societies designated 
for this purpose by the Chief Registrar of Friendly Societies. 

5 For example, a and 4% Consols and 84% War Loan. 

6 On Beptember Í 15, 1961, £100 (nominal) of 24% Consols had a market value of 

only £88 6s. 
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The statutory Trustee List has always had two objects: first, the 
protection of trustees; secondly, the protection of the beneficiaries, 
by ensuring both the preservation of trust capital and a steady yield 
of income. The first object has always been successfully achieved. 
Trustees who invested within the range permitted by the statutory 
List were reasonably safe from legal attack by disgruntled bene- 
ficiaries. But, for more than twenty years before the passing of the 
new Act, the second object had not been achieved at all. The statu- 
tory List (which was always somewhat out of date 7) provided no 
“ hedge ” against inflation and no protection against the continuous 
fall in the value of the £. Experience of investment within the 
range provided by the statutory List offered a sad contrast with the 
profitable experience of other people able to invest in equities. 

For years most lawyers have advised settlors and testators to 
confer on their trustees much wider investment powers than those 
permitted by the statutory List. In the House of Lords debate on 
the Second Reading of the Trustee Investments Bill a peer who is a 
solicitor of great experience said: ‘‘ In the course of some forty 
years of practice I have made it a point always to advise that 
settlors and testators should leave the widest possible discretion to 
their trustees; that the powers contained in the Trustee Act were 
far too limited.” ® Naturally enough, the demand for reform of the 
List has grown and has commanded some powerful supporters. In 
1952 the Report of the (Nathan) Committee on the Law and Prac- 
tice relating to Charitable Trusts ° advocated reform. In 1955 a 
White Paper on Government Policy on Charitable Trusts in England 
and Wales 1° referred to the Government’s intention to propose 
a general reform of the statutory List. Charities were already able 
to obtain from the court a general extension of investment powers; 
and, particularly after a decision *1 in 1955 drew professional atten- 
tion to this, a number of the larger charities obtained wide powers 
of investment in the ordinary and other shares of the larger com- 
panies. In 1958 the Variation of Trusts Act 1? permitted applica- 
tions to the court for (inter alia) extended powers of investment; 
and applications under that Act were soon very widely used for the 
purpose of obtaining power to invest in equities.7*> But applications 
to the court cost money, and the power conferred by the 1958 Act 
was no substitute for general reform of the statutory List. On 


7 See, for example, s. 1 (1) (g) of the Trustee Act, 1925, authorising investment 
in the stocks of railway companies. 

226 H.L.Deb. 929 (November 28, 1960). 

Cmd. 8710. Paras. 289-208. 

10 Cmd. 9588. Para. 18. 

11 Re Royal Society’s Charitable Trusts [1956] Ch. 87. 

12 Remedying a defect in s. 57 of the Trustee Act, 1925, which did not authorise 
the court to grant a general extension of investment powers, although it did 
enable the court to permit the making of particular investments that would 
otherwise be unauthorised. 

See, 6.g., Re Coates’ Trusts [1059] 1 W.L.R. 875. For the form in which 
extended investment powers are normally granted to private trustees under the 
1958 Act, seo Re Thompson's Wall Trusts [1060] 1 W.L.R. 1166. 
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May 18, 1959, a statement in the House of Lords ** promised early 
legislation; and in December 1959 a White Paper +5 was published 
setting out the Government’s proposals. These proposals, with 
some minor changes, were embodied in the Bill introduced into the 
House of Lords in November 1960. 

The period of almost a year between the publication of the White 
Paper and the introduction of the Bill was intended to provide time 
for interested persons and bodies to consider, and make representa- 
tions about, the Government’s proposals. This was a good idea, and 
the time was not wasted; but the period might have been more useful 
if the White Paper had included a draft of the intended Bill. The 
Bill, when published, turned out to be quite complicated; and it 
soon received anxious scrutiny from professional bodies, including 
the Law Society, whose simplifying amendments were debated at 
length when the House of Commons was considering the Bill in 
committee. 

The Act replaces the former statutory Trustee List. The new 
List, set out in the First Schedule to the Act, is divided into three 
parts. Parts I and II list the “‘ narrower-range *’ investments. 
Part IM lists the “‘ wider-range ” investments. 

The narrower-range comprises mainly fixed-interest investments, 
and includes the whole of the former statutory List with some 
changes and additions. These additions include fixed-interest securi- 
ties issued by local and public authorities in the Commonwealth 7°; 
fixed-interest securities issued in the U.K. by the International 
Bank for Reconstruction and Development ™; the debentures 
(not being convertible debentures) of United Kingdom compgnies 
that comply with certain conditions #8; and deposits in the 
ordinary and special investment departments of trustee savings 
banks.?® Commonwealth government stocks *° are included in the 
narrower-range without the governments concerned having to 
comply with the conditions laid down in the Colonial Stock Acts. 

The difference between Part I and Part II of the narrower-range 
is that trustees may invest in Part I without first obtaining advice, 
whereas they may not make an investment in Part II of the 
narrower-range without obtaining and considering proper advice as 
to the suitability of the investment.** Part I is very simple. It 
includes Defence Bonds, National Savings Certificates and Ulster 
Savings Certificates; and deposits in the Post Office Savings Bank, 
in the ordinary departments of a trustee savings bank and in 
savings banks certified under section 9 (8) of the Finance Act, 


14 916 H.L.Deb. 410. 

15 Powers of Investment of Trustees in Great Bntain. Omnd. 915. 
16 First Schedule, Part I, para. 4. 

17 First Schedule, Part I, para. 5. 

18 First Schedule, Part IL, para. 6; Part IV, para. 3. 

19 Firat Schedule, Part I, para. 2; Part IL, para. 11. 

20 First Schedule, Part II, para. 4. 

21 g. 6 (2). 
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1956.7 Deposits with designated ?? building societies are in Part I 
of the narrower-range °t; and it is puzzling that trustees should not 
be allowed to make such deposits without obtaining expert, written 
advice.*© 

The greatest interest, however, attaches to the new wider-range. 
This includes the shares, stock and convertible debentures of United 
Kingdom companies that comply with certain conditions 7°; the 
shares 7° of designated building societies 7*; and units of authorised 
unit trusts 7° (i.e., authorised by order of the Board of Trade under 
the Prevention of Fraud (Investments) Act, 1958, or by the 
Ministry of Commerce under the Prevention of Fraud (Investments) 
Act (Northern Ireland), 1940). The ‘“‘ equities”? (i.e., ordinary 
shares and stock) and other securities of U.K. companies are 
included in the wider-range only if the particular company has a 
total issued and paid-up share capital of at least £1 million and has 
paid dividends on all its issued shares in each of the five years 
preceding the year in which the investment is made. As with 
Part II of the narrower-range, investments must not be made in the 
wider-range unless the trustees obtain and consider written expert 
advice about the particular investments.*! Further, trustees are not 
to make or retain investments in the wider-range unless their trust 
fund has been divided into two parts.** 

This once-for-all division of the trust fund is the most important 
(and controversial) feature of the new statutory scheme for per- 
mitting wider-range investments. The division must be into two 
equal parts ë; but there is power ** for the Treasury, by statutory 
instgument, to order that division shall be into unequal parts 
(provided that such an order shall not authorise a division in which 
the narrower-range part is less than one-quarter of the fund at the 
time of division). The division, once made, is permanent. There- 
after, funds belonging to the narrower-range part must be invested 
in narrower-range investments,®° while funds belonging to the wider- 
range part may be invested in wider-range or narrower-range invest- 
ments. It is not essential for the whole of the wider-range part to 


22 4% 5 Eliz. 2, c. 54. 

28 Note 4, supra. 

24 First Schedule, Part II, para. 12. 

25 g. 6 (2) (4) (5). 

26 First Schedule, Part IO, pare: 1; Part IV, para. 8. The same conditions 
apply to non-convertible debentures included in Part IL of the narrower-range. 

27 Shared as contrasted with deposits. Deposits are included in Part IL of the 
narrower-range: see First Schedule, Part II, para. 12. 

28 First Schedule, Part IIL, para. 3. 

29 First Schedule, Part III, para. 3. 

30 It is of unterest to note that, in Re Thompson's Will Trusts [1960] 1 W.L.R. 

1165 (see note 13, supra), the court approved investment in equities if the com- 

pany concerned had a paid-up capital of £500,000. 

: 4 (2)-(5). 
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be invested immediately in wider-range investments. The discretion 
to invest in the wider-range is available only in respect of the wider- 
range part. If property is transferred from one part of the divided 
fund to the other, there must be a ‘* compensating transfer ” in the 
opposite direction.*® Where any property accrues to a trust fund 
that has been divided, and the accruing property is not otherwise 
obviously attributable to some particular part of the fund, the 
accruing property must be divided so that each part of the fund is 
increased in value by the same amount.®? Where capital is taken 
out of the trust fund (as, for example, in the exercise of the statu- 
tory power of advancement **), the trustees are not required to take 
it equally from the two parts of the divided fund: the Act does not 
fetter their discretion as to the choice of property to be taken out.*® 

The new statutory powers of investment are additional to any 
special powers, e.g., those conferred expressly by the will or settle- 
ment.“ Any property (not including statutory narrower-range 
investments, but including statutory wider-range investments) 
which trustees are authorised to hold pursuant to such special 
powers, must be carried to a separate ‘* special-range ” part of the 
fund.* The effect may be that a single fund will be divided into 
three parts: the special-range part, the wider-range part and the 
narrower-range part. 

Division of the fund into two parts and the subsequent main- 
tenance of that division will require very careful administration and 
records; and even greater care will be needed where the division is 
into three parts. Will ordinary private trustees be able to do the 
necessary administration and keep satisfactory records? In the case 
of the larger trust funds, where the expense of obtaining constant 
professional assistance is not regarded as extravagant, the addi- 
tional work will present no problem. But, with a relatively small 
trust fund, the trouble and expense may perhaps be too great, and 
the trustees may therefore decide that they cannot operate the statu- 
tory scheme for investment in the wider-range. The fear of ufidue 
complexity in the administration of relatively small trust funds led 
the Law Society to advocate a scheme permitting investment in the 
wider-range without a once-for-all division of the fund; but’ the 
advocacy was unsuccessful; the complexity remains; and time will 
show to what extent, in practice, trustees of small trust funds take 
advantage of the new power to invest in the wider-range. 


36 g. 2 (1). 

37 8, 2 (8). A bonus issue in respect of shares in the wider-range part would 
accrue to the wider-range part; and a ‘‘ rights ” issue is treated for this purpose 
as a Dew investment and not as an accrual. 

88 Under s. $2 of the Trustee Act, 1925. 

89 g, 2 (4). The Bill, as originally published, required advances to be taken 

ually from the two parts of the fund; but, happily, this requirement was 
abandoned. 

40 g. B. 

41 g. 8 and the Second Schedule. 8. 3 (8) should be read very carefully. Its 
effect is somewhat over-simplified in the above text. 
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The other provisions of the Act do not call for extended com- 
ment. Section 6 (1) is of interest in that it attempts a statutory 
definition of a trustee’s duty in choosing investments. He must 
have regard— 


**+(a) to the need for diversification of investments of the trust 
in so far as is appropriate to the circumstances of the 
trust; 

‘(b) to the suitability to the trust of investments of the 
description of investment proposed and of the investment 
_ proposed as an investment of that description.”’ 


The new powers apply to persons and bodies, not being trustees, 
who have trustee investment powers.*? Section 9 (1) amends section 
10 (8) of the Trustee Act, 1925 to remove a defect (disclosed in Re 
Walker’s Settlement **) which has occasionally caused trouble where 
trustees hold shares in a company that is the subject of a “ take- 
over ” bid. Section 11 enables local authorities to pool their funds 
for purposes of investment. Section 12 permits the new powers to 
be extended and varied by Order in Council, subject to annulment 
by resolution of either House of Parliament. Section 15 expressly 
provides that this new enlargement of statutory investment powers 
is not to lessen the court’s powers (e.g., under the Variation of 
Trusts Act, 1958) to confer wider powers of investment, and is not 
to affect the extent to which such powers are exercised. 

This Act represents an overdue, and very welcome, reform of the 
law about trustees’ investment powers. The welcome for the Act is 
accompanied by fear that its requirements may prove too compli- 
cated for the trustees of small private trusts; but it is to be hoped 
that this fear will prove unfounded. In any case many wise settlors 
and testators will continue to confer on their trustees unrestricted 
investment powers **; and such trustees will not have to divide their 
fund or rely in any way on the new statutory scheme. 


LEOLIN Price. 


42 g, 7, 
43 [1935] Ch. 567. 
44 See the text at note 8, supra. 
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COMPENSATION FoR VICTIMS oF CRIMES OF VIOLENCE 


Ir was typical of the late Miss Margery Fry that her concern with 
crime and delinquency was not limited to the treatment of offenders 
but extended to the victims of crime. As long ago as 1958 she was 
advocating that there should be a scheme for compensating the vic- 
tims of personal violence, but that the obligation to such victims 
rests primarily upon the society which has failed to protect him, and 
which alone can adequately compensate him. The Home Secretary 
in his White Paper, Penal Practice in a Changing Soctety, took up 
her thesis and set up the Working Party which has produced this 
report. 

There seems little doubt but that public support for the idea of 
compensating the victims of violent crime is increasing, not so much 
from the reformist standpoint of Miss Fry, but from those who 
would like to see a return to more repressive measures for dealing 
with violent offenders. The idea seems to be that the criminal must 
make personal recompense to his victim as well as pay his debt to 
society. 

The notion of restitution is by no means novel, though broadly 
speaking it has scarcely concerned the criminal courts at all, if only 
because offenders are generally without the means to pay appre- 
ciable sums of compensation. For this reason, the victims of ckime 
hardly ever proceed with actions in the civil courts, even when their 
assailants are known. From every point of view it would seem a 
good thing that offenders should make some restitution to their 
victims, but if they are unable to do so, or the courts cannot 
successfully compel them to do so, some would argue that it does 
not automatically follow that it is the duty of the state to intervene. 
The case of violence, however, seems to be a special one, in that 
while the state cannot reasonably be expected to protect the citizen 
from every criminal act—for example from a fraud which may have 
been assisted by his own cupidity—it has a duty to protect his 
person from physical injury, especially in public places. 

The Working Party was concerned only with the practical 
problems involved in administering a scheme of compensation from 
public funds for the victims of violent crime. They studied two 
possible schemes, one, analogous to the Industrial Injuries scheme, 
whereby weekly payments would be made for “ loss of faculty ”’; 
the other a scheme whereby the victim could claim a lump sum of 
damages from the Home Secretary and have his entitlement decided 
by the courts in the absence of a settlement out of court. In either 


1 Cmnd. 1406 (1961). 
744 
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scheme, there might be provision to enable the Government to 
Tecover the cost of compensation from the offender to the extent to 
which it was practicable to do so. 

The Report is quick to point out that they found both schemes 
fraught with a multiplicity of difficulties, particularly in cases where 
the offender was not brought to justice. Moreover it suggests that 
the costs of administering either scheme might be heavy in propor- 
tion to the cost of payments made to comparatively few bene- 
ficiaries. The Report accepts the view that compensation ought not 
to depend upon detection or conviction; on the other hand it sug- 
gests that the state has no duty to protect citizens from violence 
except perhaps in such circumstances as civil riot. It reasons that, 
superficially at least, other forms of crime may be equally deserving 
of compensation, but any general scheme of compensation for crime 
would almost certainly be unworkable. If the violent offender is to 
make personal restitution, this also raises difficulties—should restitu- 
tion be added to the legal penalty of, say, imprisonment? Even if 
prison earnings were made realistic, might other charges upon his 
earnings, such as the cost of supporting his family and paying for 
his maintenance in prison, be given a higher priority than restitution 
to his victim? And could restitution be enforced without resort to 
what the Report rightly terms the ‘‘ controversial device of attach- 
ment of wages ’’? 

A major problem, which the Working Party were equally quick 
to light upon, was a precise definition of violence, particularly where 
the assault is of a sexual nature. Ostensibly, however, there is no 
reason why this could not be overcome, and from the categories of 
offence listed in the Criminal Statistics, an acceptable list drawn up. 
More difficult is the question of the character of the claimant and 
his partial responsibility for what has occurred to him. A high 
proportion of violent crimes take place in the course of family 
quarrels, brawls, and internecine feuds between professional cri- 
min&ls in which the element of “ victim precipitation ° is not 
inconsiderable. Unfortunately, some of the most vocal advocates of 
compensation overlook this fact, that being a victim is not synony- 
mots with complete innocence. On the other hand there are 
victims who are genuinely innocent, for example, the bank guard or 
cashier who is injured in the course of a robbery, yet the Report is 
quite categorical in describing the proposition that the state, if it 
fails to protect its citizens from unlawful violence has a duty to 
compensate them, as “‘ both fallacious and dangerous.” If it is 
fallacious because the state can never entirely prevent injuries from 
individual acts of personal violence, then it is equally fallacious that 
the state should pay social benefits to alleviate destitution because 
sickness and unemployment cannot be entirely prevented. And if 
social welfare payments (often in excess of the sum of the indi- 
vidual’s insurance contributions) represent a generous act of grace 
on the part of the state, there is surely a good case for extending 
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such generosity to the innocent victims of violent crime. Nor is the 
proposition dangerous because it “‘ could be the basis of a demand 
for acceptance of liability for all offences against property.” Many 
property offences arise, not out of shortcomings of the state, but 
from the irresponsible negligence of private citizens, and it is 
remarkable how few householders and motorists listen to the 
continuous exhortations of the police to take even elementary steps 
against the housebreaker and the car thief. 

In the absence of any effective means of recovering the cost of 
compensation from the offender—short of an increase in prison 
earnings or some form of attachment of wages—it would appear 
that the state must, if we are to have a compensation scheme at all, 
bear the financial burden. One possibility might be to give offenders 
convicted of violent crime an adverse PAYE Code number which 
might be less obnoxious than the more usual form of attachment of 
wages; such a principle would have the merit of imposing some 
token responsibility on the offender while incurring comparatively 
little administrative expense. The important point about any 
scheme, however, is that relatively few persons would be involved. 
Violent crimes are a small proportion of the total of all crime, and 
greatly exaggerated by the Press and certain partisan pressure 
groups. The Report suggests that considerably fewer than 5,000 
cases a year would be involved. 

In pursuing the possibilities of an Industrial Injuries type of 
scheme versus a “ court ° scheme, the Working Party analysed 
2,200 police returns on crimes of violence. Actuarial calculations 
showed that the cost of the first type would be approximgtely 
£845,000 and of the second £1,150,000. The costs of the Industrial 
Injuries type of scheme would tend to increase over the years, so 
that in the long run there would be little to choose between them. 

In terms of the annual expenditure of the state, £1,150,000 is a 
trifling sum, and surely unlikely to provoke an economic crisis. 
(Since the Report appeared one insurance company has decided to 
offer a policy to police and bank officials who may suffer as a result 
of violent crime.) Although the Working Party could find ‘‘ no 
constitutional or social principle on which state compensation could 
be justified *’ they were prepared to admit that there is an argu- 
ment for filling the gap on considerations of sympathy for the 
innocent victim. To many people the social principle is clear—it is 
wrong that the victim should be dependent upon public charity, or 
have to fall back upon the parsimony of National Assistance, or 
even that he should bear the psychological scars of his unfortunate 
experience without any recompense. ‘There will be difficulties in 
devising a satisfactory scheme, but efforts should be directed 
towards their solution, and not dissipated in argument as to whether 
the state has or has not the duty to compensate the victims of 
violent crime. Our society has come far along the road from 

e laissez-faire in social policy; this reform is no revolutionary 
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onslaught upon legal or constitutional principle but a continuation 
of a trend established for more than half a century. 


TERENCE MORRIS. 


Tar MoNnoroLwEs COMMISSION REPORT ON CIGARETTES AND 
Tosacco + 


I 


THE report on the supply of cigarettes and tobacco describes in 
interesting detail the development of monopoly conditions in the 
U.K. cigarette and tobacco industry since 1901.2. In that year, 
thirteen established U.K. firms amalgamated to form the Imperial 
Tobacco Company, to enable them to repel more effectively the 
invasion of the domestic market by the American monopoly firm, 
the American Tobacco Company. Within a year the “‘ great blend ”’ 
(as it was called in the trade press) occurred: Imperial and the 
American firm came to terms, and Ogdens, the U.K. firm previously 
acquired by American Tobacco, joined Imperial. Thus the dom- 
inant firm came into being. Its share of the domestic market, 
which was nearly 50 per cent. in 1908, rose to more than 70 per 
cent. by 1920, ‘f and it has remained between 70 and 80 per cent. 
since then except in the period around 1980, when coupon trading 
was at its height, and again in the last few years when the company 
has lost ground to Gallaher Ltd. In 1959 Imperial’s share of the 
trade was 68} per cent.” (para. 518). Gallaher’s share of the 
market has grown from 11-2 per cent. in 1954 to 29-8 per cent. in 
1959 (para. 261). 

Gallaher is a long-established firm which did not join the 
Imperial amalgamation in 1901. Since 1982 it has acquired a 
number of other tobacco manufacturing concerns. In 1982 Imperial 
acquired a controlling interest in Gallaher with the purchase of 51 
per cent. of its equity. Since 1946 this shareholding has been below 
50 per cent., and is now 424 per cent. ‘‘ Imperial submits that the 
competitive position in the industry has not been and is not affected 
by its financial connection with Gallaher ” (para. 548). The Com- 
mission thinks, however, that ‘‘ as to the possible effects of the 


1 The Monopolies Commission, Report on tho Supply of Cigarettes and Tobacco 
and a Cigaretta and Tobacco Machinery, 1961. 

Paragraph numbers in the text refer to paragraphs in this report. 

Other reports of the Monopolies Commission (or of the predecessor Monopo- 
ie and Restrictive Practices Commission) are referred to sımply by name of 
product. 

2 This article is confined to the supply of cigarettes and tobacco, although the 
report also considers the supply of cigarette and tobacco machinery. this 
latter industry, monopoly conditions prevail by virtue of the fact that the main 
supplier, M Machine Company Limited, supplies over one-third of the 
reference goods, and Imperial Tobacco Company baye over one-third of the 
goods. The monopoly and things done by the monopolists were found not to 
be against the public interest. 
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investment [in Gallaher] on the competitive position . . . Imperial’s 
submissions leave a number of considerations out of account ” 
(para. 544), and concludes that ‘‘ we think it is desirable to elim- 
inate the risk that competition between Imperial and Gallaher 
might be inhibited by the existence of a financial link between 
them ” (para. 590). On the question of a possible change in the 
control of Gallaher if Imperial should cease to be a large minority 
shareholder, the Commission says: ‘‘ We do not agree with Imperial 
that it would necessarily be contrary to the interest of the United 
Kingdom if competition were to be strengthened by foreign invest- 
ment in a British manufacturer ’? (para. 546). Thus the Commis- 
sion recommends that ‘‘ Imperial should divest itself of any direct 
or indirect financial interest in Gallaher ’? (para. 611). This is the 
first occasion on which the Commission has recommended a measure 
of this kind. This proposal does not, however, mean the dismem- 
berment of a going concern, since the Commission reports that there 
has been no organisational co-ordination of the policies of the two 
companies: the Commission “ accept fully the evidence which both 
companies have submitted to the effect that Imperial does not inter- 
fere in any way in the management of Gallaher and regards itself as 
bound not to do so in future ” (para. 542). The proposed divesti- 
ture is best seen as a safeguarding measure. 


II 


The Commission has obviously been much impressed by the 
rapid rise of Gallaher since the war; and this has indeed been 
remarkable. The Commission notes that Imperial’s efficiency in 
organisation has been improved by the competition of Gallaher. 
Again, its profits are “ not unreasonable in today’s conditions. 
With the recent appearance of really vigorous competition in the 
industry and the consequent increased exposure of Imperial’s opera- 
tions to the market test (on the assumption that these conditions 
are maintained), we see no reason to think that its rates of profit in 
the future are likely to be excessive ” (para. 540). Moreover, ‘* in 
spite of the criticism we have made of particular practices * we do 
not think it can be said to be undesirable that Imperial shduld 
continue to be responsible for a high proportion of the trade so long 
as outside competition remains as intense as it has been in recent 
years. We do not find, therefore, that the conditions which prevail 
by reason of Imperial’s share of the trade operate or may be 
expected to operate against the public interest ’? (para. 591). 

The Commission was properly concerned with Imperial’s 
dominant position and with the ‘‘ welcome development ” of “ the 
competition provided by Gallaher.” It reports that ‘* we consider 
that a situation in which there are two very large manufacturers 
competing with each other is preferable to the former position where 


2 The Commission is very critical of Imperial’s bonus arrangements because they 
place its competitors at a disadvantage; it recommends their termination. 
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Imperial had no competitor of comparable stature *? (para. 588). 
The report does not, however, examine whether other situations 
could be devised which are even more to be preferred. And in the 
report there is little about the nature and implications of the new 
market structure which has been developing, with two large firms 
instead of one, and with a small number of small firms. 

The report refers at various places to the intensity of competition 
in the industry, but there is not any systematic discussion of the 
nature of this competition. The report refers to the fact that the 
manufacturers ‘‘ with few exceptions do not at present compete 
with one another in price for products of the same class *’ (para. 
568), and there are other references to limited price competition and 
the close similarity of the prices and terms of the different suppliers. 
It also states that ‘‘ Imperial accepts that generally, in the sense 
that its policy has for long influenced the decisions of other manu- 
facturers, the company ‘ may be described as the acknowledged 
price leader in the industry ’ ’’ (para. 465). The rise of Gallaher 
does not seem to have changed this broad picture of an industry in 
which price competition has been weak or absent for many years.* 
There is no discussion whether the further growth of Gallaher is 
likely to change the picture in this respect. On general grounds one 
would not expect it to do so. In the United States there has been 
little price competition for long periods in a cigarette market with 
three major competitors. Competition in the U.K. market is 
described as ‘* intense,” ‘* strenuous,” or “‘ vigorous.” But it is 
the intense competition of oligopoly, and not the sort of competi- 
tion, including price competition, which characterises markets with 
a large number of suppliers. 

Perhaps nothing can be done which would promote price compe- 
tition in the industry without entailing disproportionate costs, dis- 
' advantages or risks.” But should the report not be criticised 
because of its peripheral treatment of price behaviour in the 
indastry as a whole and its neglect of the issue of oligopoly? These 
deficiencies—if they are such—are all the more notable in view of 
the fact that in an earlier report, that on pneumatic tyres, the 
Commission made a central issue of price competition in oligopoly 
conditions, and presented a neat, short statement of the nature of 
oligopolistic competition in an industry in which it is not easy for 
new firms to enter °: 

“ Today the industry is dominated by some half a dozen 


4 The report describes and comments on two sets of events in the 1980s, when 
direct or indirect price competition ın the industry was contained by collective 
decision of the leading manufacturers; see paras. 68-65 (coupon trading) and 
para. 68 (cheaper empire-leaf cigarettes). 

5 This issue is discussed at some length, in the context of the industry in the 
U.8., in R. B. Tennant, The American Cigarette Industry, New Haven, 1950, 
and W. H. Nicholls, Price Policies in the Cigarette Industry, Nashville, 1951. 
Both the dissolution of existing firms and the special taxation of advertising 
expenditures are examined. 

8 Pneumatio Tyres, paras. 480-481. 
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firms—one much larger than the rest in the United Kingdom, 
and the others all connected with overseas interests of compar- 
able power. They all know that any aggressive market policy 
on the part of one of them would provoke a response from the 
others which might lead to a prolonged period of ‘full 
blooded ’ competition, as they call it, either at home or abroad 
with disastrous effects on the profits of all. Consequently they 
are all under a powerful inducement to adjust their market 
behaviour to this situation even without any agreement to that 
effect. The predominance of one concern confers upon it 
(usually) the position of a ‘ price leader,’ but even the price 
leader must be cautious in its pricing since if it started an 
aggressive market policy others would reply and the financial 
results would be unpleasant. Thus all the major firms have a 
powerful inducement to refrain from competition and, being 
few in number and fairly evenly matched in power, they can 
pursue this policy with a minimum of formal consultation, or 
with none at all. In these circumstances it seems improbable 
that price competition of the kind which is normal in industries 
where there are many independent manufacturers will develop 
between the manufacturers of tyres, at any rate without radical 
changes in the structure of the industry. 

“ We set out this reasoning at the outset because it underlies 
much of the discussion of the particular practices which follows, 
and in so far as it is accepted it must influence profoundly the 
conclusions and recommendations at which we arrive... .” 

One may note, in passing, that the degree of concentration in the 
tyre industry was much lower than that in the tobacco industry: 
the largest firm had a smaller share of the market, and there were 
several other strong firms with international connections. More- 
over, a study of conditions in U.S. industry suggests that the 
barriers to the entry of a new firm are higher for cigarettes than for 
tyres and tubes.” 


MI . 


Criticism of the report along the foregoing lines may, however, 
be misdirected. It may be that price behaviour in the industry as a 
whole and the characteristics of the oligopoly situation per sé are 
subjects outside the Commission’s terms of reference. Whether this 
is so depends upon the interpretation of relevant sections of the 
Monopolies and Restrictive Practices Act, 1948 (as amended). 
According to section 8 of the Act, in the domestic market 
*‘ conditions to which this Act applies’? prevail ‘‘ as respects 
the supply of goods of any description ”? inter alia if either 
one firm supplies at least one-third “of all the goods of 
that description ° (subs. (1)), or if two or more firms, which 
supply at least one-third of all the goods of that description, 
* whether by agreement or arrangement or not ” (other than by an 


7 J. 8. Bain, Barriers to New Competition, Cambridge, Mass., 1956, p. 170, 
Table XV. 
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agreement registered under Part 1 of the Restrictive Trade Prac- 

tices Act, 1956), “ so conduct their respective affairs as in any way 

to prevent or restrict competition in connection with the production 

or supply of goods of the description in question ”? (subs. (2)). 

Monopoly “ conditions ” prevail if either or both these require- 

ments are satisfied. In a full reference—as in the cigarettes and 

tobacco inquiry—the Commission is called on to report whether 

“ the [monopoly] conditions . . . prevail, and if so in what manner 

and to what extent,” and on “ the things which are done by the 

parties concerned as a result of, or for the purpose of preserving, 
those conditions,” and, further, whether the “ conditions in ques- 
tion or all or any of the things done ” operate, or may be expected 
to operate, against the public interest (s. 6 (1)). The Commis- 
sion must also consider what action, if any, “ should be taken to 
remedy or prevent any mischiefs which result or may be expected 

to result from the said conditions or the said things done ” (s. 7 (2)). 
The question is whether, when present, the monopoly conditions 

(“ to which this Act applies ”) relate to the whole supply of the 

goods described in the Board of Trade’s initiating reference to the 

Commission, or only to that part of the supply coming from that 

firm whose share of the total supply is sufficiently large to bring the 

matter within the scope of the Act (and, mutatis mutandis, where 
several firms are involved). In other words, must the Commission 
investigate and report only on that part of the market or industry 
constituted by the single-firm monopolist (or group of firms con- 
ducting their affairs in the specified way), and on “ things done ” 
by this firm (or those firms)? From the wording of sections 2 and 
8, if seems that the monopoly “ conditions,” where present, apply 
to all the reference goods, and not only to what might be called the 
qualifying part of the goods. In most of its reports, the Commis- 
sion, when reporting whether or not the “‘ conditions ” prevail, has 
used phraseology not inconsistent with this reading. In the 
Cigarettes report, however, the more restricted meaning is applied: 
“ We do not find that its share of the trade is a ground for concluding 
that the conditions to which the Act applies prevail as regards the 
supply of cigarettes and tobacco by Gallaher. We conclude that 
these conditions do prevail in the case of Imperial by reason of the 
proportion of total supplies for which that company is responsible °’? 

(para. 262; see also para. 516).° Support for this reading can be 

8 For particularly clear examples, see Imported Timber, para. 281; Matches, 
para. 174; Electronic Valves, paras. 845-846; Chemical Fertilisers, para. 868. 

It is interesting that in Matches, para. 222, the Commission recommended 
æ course of remedial action (official control of maximum prices) to apply to all 
the referred goods, and not only to the supp eg from the dominant firm, whose 
share of the market constituted the monopoly ‘‘ conditions. 

8 A similar interpretation may be found in earlier reports: Dental Goods, 
para. 140 (but cf. para. 71); Insulin, paras. 92-98; Buildings in Greater 
London, pata. 182. See also Industrial Gases, para. 194. 

It is interesting that the terminology used in respect of cigarette machinery 


(ın the present report) is more in accord with the other interpretation, viz., 
that the ‘' conditions '’ apply to the reference goods as a whole; see para. 342. 
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found in section 6 (1) of the Act, where the Commission is required, 
inter alia, to report not only on the ‘€ manner ” in which, but also 
on the “* extent ” to which, the conditions prevail. The reference 
to “ extent ” would seem redundant if the ‘‘ conditions ° were to 
be regarded as co-extensive with the referred goods. Again, the 
reference in the same section to the “‘ things done ” by the “‘ parties 
concerned ” may seem to single one or several firms out of all the 
firms supplying the referred goods. In any event, in the Cigarettes 
report the Commission makes it clear that “ we are called upon to 
consider whether the conditions which prevail in the case of Imperial 
..- or all or any of the things done by Imperial as a result of or for 
the purpose of preserving the conditions” are against the public 
interest (para. 516; italics added). 

Given this interpretation of the terms of reference, the oligopoly 
situation per se and the behaviour of prices in the market appear to 
be outside the scope of the report called for in terms of the statute. 
Since the investigation is then focused on a single firm, the 
behaviour of the industry or of the market as a whole is not 
directly under examination. More generally, on this interpretation 
oligopoly situations as such (as distinct from the dominance of a 
market by a single firm in an oligopoly situation) would seem to be 
outside the scope of investigation by the Monopolies Commission 
(and they are also outside the jurisdiction of the Restrictive Prac- 
tices Court if there is no registrable agreement or arrangement among 
the oligopolists). This would seem to be the position unless the self- 
restraint in pricing exercised by each firm in recognition of the 
market situation (vide the Pneumatic Tyre report, quoted above) 
could be held to mean that the oligopolists “‘ so conduct fheir 
respective affairs . . . as to prevent or restrict competition °’ among 
themselves. Then the market situation itself would constitute the 
monopoly ‘* conditions,” and be subject to assessment.*° In pre- 
paring the present report, the Commission presumably did not read 
this meaning into the Act or did not think that it was applicable to 
the facts of the market situation investigated: certainly, the limited 
price competition is not mentioned in that part of the report in 
which the Commission draws its ‘‘ conclusions as to the conditions 
defined in the Act ” (paras. 260-268). 

It is of interest to recall here that Mr. Harold Wilson, then 
President of the Board of Trade, appears to have thought that the 
legislation of 1948 would cover situations of price leadership with 
limited price competition, even where no single firm supplied one- 
third or more of the market **: 

“£ Subsection (2) of Clause 8 goes much further than that and 
covers cases where there may be no arrangement, formal or 
informal, between the supplying firms. This authorises the 
Commission to go into conditions usually referred to as “‘ price 


10 See algo note 16, below. 
11 House of Commons Debates, April 22, 1948, col. 2088. 
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leadership,” where a single firm, without being in monopolist 
position, and without there being any formal cartel or price 
fixing association, is in a position to influence price and other 
conditions of supply; in such cases the price set by the leader 
is invariably followed, even though there may be no formal 
arrangement to do so.”’ 


IV 


The Commission draws attention to the importance of advertis- 
ing in the cigarette and tobacco market: ‘ Public taste has become 
concentrated . . . on a few proprietary brands of cigarettes. 
Demand of this kind cannot be built up or sustained without heavy 
and continuing expenditure on advertising. The experience of 
Imperial’s competitors generally over the past twenty-five years 
suggests that it is becoming increasingly difficult for the smaller or 
medium-sized manufacturer to maintain a steady level of business 
without quite disproportionate expenditure on brand promotion ” 
(para. 515). One gains the impression that advertising and sales 
promotion provide the key to the structure of the industry and 
competitive behaviour in it—an impression which is confirmed by 
detailed analyses of the industry in the United States.!? Yet in the 
report there is no systematic discussion of the implications of adver- 
tising in the industry. 

This apparent neglect is in marked contrast to the discussion 
(paras. 555-556) of “‘ direct trading,” i.e., the practice of manu- 
facturers of selling direct (and not through wholesaling 
intermediaries) to many retailers. The Commission observes that 
“ Irmgperial—and probably most of its competitors as well—regards 
some part of the cost incurred in maintaining accounts with 
Tetailers as a sales promotion rather than an inevitable distribution 
cost.” It notes further: ‘‘ In a fully competitive situation each 
manufacturer would be under compulsion to seek the right economic 
balance between sale to retailers and sale through wholesalers as a 
meahs of minimising his costs. In the tobacco industry competitive 
forces certainly affect the situation. . . . If the ‘ active competition ’ 
to which Imperial refers were primarily price competition there 
would be little, if any, risk that direct trading with retailers could be 
pursued by any manufacturer to a point where it became economi- 
cally unjustifiable. In the present situation in the industry, where 
price competition between the leading manufacturers is limited and 
they are prepared to spend heavily on sales promotion, there is some 
risk that all of them may adopt methods of selling which though 
well designed to increase sales are detrimental to low-cost distribu- 
tion.” The Commission concludes, in fact, that ‘‘ in general we 
have no reason to think that direct sale by manufacturers to the 
larger retailers is inconsistent with efficient distribution.” But one 


12 See American Tobacco Co. v. U.S., 828 U.S. 781, at 797; R. B. Tennant, op. 
cit., passim; W. H. Nicholls, op. oit., passim; and J. B. Bain, op. ctt., Chap. 4, 
passim. 

Vor. 24 27 
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may ask why, when the Commission thought it necessary to report 
specifically its findings on the effects of direct trading, it did not 
also find it necessary to report specifically on the far more 
significant activity of advertising in this industry.!? Is there no 
risk, to change a sentence previously quoted from the report, that, 
in advertising, ‘‘ all of them [the manufacturers] may incur expen- 
ditures which though well designed to increase sales are detrimental 
to low-cost operation? *? It would have been helpful if the Commis- 
sion could have reported on this question. 


v 


In its report on pneumatic tyres, the Monopolies Commission 
recommended that the maintenance of resale prices by manufac- 
turers, either singly or collectively, should be prohibited. This 
recommendation stemmed from its conclusion, noted earlier in this 
article, that price competition among manufacturers (i.e., in the 
setting of their prices to the trade or to direct user-buyers) was 
unlikely in the prevailing oligopoly conditions: ‘‘ It appears to us 
that in the circumstances of this industry, with which alone we are 
here concerned, the only way to ensure a reasonable degree of price 
competition in sales to the public is to abolish the maintenance of 
retail prices... .’? The Commission observed, further, that in the 
absence of resale price maintenance, ‘‘ it will be easier for larger 
traders ... to bargain with manufacturers individually, and manu- 
facturers themselves will have less incentive to make their own 
prices [i.e., on their sales] or their suggested resale prices identical 
if they have no assurance of what price the trader will ultimately 
charge.” 14 The drastic nature of this recommendation is brought 
out by the fact that four of the nine members of the Commission 
responsible for the report dissented from it. Among the reasons for 
their dissent, however, was their belief that the implementation of 
the other recommendations in the report ‘‘ will prove effectiye to 
establish price competition at the manufacturers’ level.’ 15 

In its present report, on cigarettes and tobacco, there is a fairly 


e. 

18 The Monopolies Act, 1948, ss. 6 and 7, refers, as we have seen, both to 
‘“‘ monopoly conditions '’ and also to ‘‘ things done by the parties concerned as 
a result of, or for the purpose of preserving, those conditions.’ In the present 
report, the Commission does not describe ‘‘ direct trading'’ as a * thing 
done ’’; and there is nothing ın the record to suggest that the practice has 
been used either because of the high degree of concentration in the industry, or 
in order to maintain it. Could niveriang in this industry have been treated 
as a “' thing done ''? 

The use in the Act of the words ‘' for the purpose,” rather than, say, ‘' with 

the effect,” may seem to introduce the cnterion of intent in deciding whether 
a practice or activity should be reported on and assessed by the Commission. 
If this is so—the point does not seem to have been discussed suthoritatively— 
it would be unfortunate. Intent is surely irrelevant where the purpose is to 
assess the working of industrial markets. Moreover, a non-judicial investiga- 
tion is probably not the best for deciding questions of intent. 

14 Pneumatic Tyres, para. 497.- 

15 Ibid., para. 561, 
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long discussion of resale price maintenance (paras. 561-568), con- 
cluding that the practice does not operate against the public 
interest.*® From this conclusion one member, Professor G. C. Allen, 
dissents in a vigorous Note (paras. 612—618). The Commission’s 
conclusion is all the more unexpected in the light of the report on 
pneumatic tyres, and its own observation in the present report that 
“ manufacturers, who with few exceptions do not at present com- 
pete with one another in price for products of the same class, might 
be more wiling to vary their own selling prices if there were no 
longer any standard retail prices? (para. 568).27 It notes, more- 
over, that “ it may be argued that Imperial can, in effect, determine 
the method of retail trading for the great bulk of the supply, and 
that it may be considered a disadvantage from the standpoint of 
the public interest that opportunities for doing business on terms 
other than those at present imposed should be so narrowly limited, 
since this produces uniformity and rigidity in trading methods to 
the detriment of experiment and innovation in distribution ” (para. 
567). (Professor Allen writes that this proposition is not arguable 
but self-evident.) 

The reasons for the Commission’s conclusion are criticised effec- 
tively by its dissenting member. One of them is of special interest 


18 It may be noted that resale price maintenance 1s not treated in the report as a 
“thng done.” With the practice, which is almost comprehensive ın the 
industry, ‘‘ each manufacturer and distributor concerned acts in such a way as 
to prevent price competition ın the supply of any particular brand,” and hence 
‘t the conditions to which subs. (2) of s. (8) of the Act applies prevail ’’ (para. 
268). And the Commission 1s required to pronounce on these conditions. 

e Ii may be thought that, through resale price maintenance, monopoly ‘“‘ condi- 
tions "' prevail ın respect of the supply of cigarettes by all manufacturers, and 
this might seem to bring the oligopoly situation as such unambiguously within 
the scope of the investigation (cf. the discussion in section II, above), The 
Commission, however, merely states that. because of the almost universal 
practice of resale price maintenance ın the industry, '' we have also to consider 
the practice of resale price maintenance in a wider context ™ 1.e., wider than 
that of Imperial’s dommant position (para. 517). In other words, the mono- 
poly ‘‘ conditions *' here are taken to be the restrictions themselves, and not to 
exist by virtue of the restrictions ‘‘as respects the supply of goods’ referred 
to for report. This is a further matter on which the relevant sections of the 
Act are ambiguous 

17 Ptofessor Allen, in his Note, reinforces this point, that keen price competition 
in retailing might ‘‘ work back to the manufacturers. If, as is probable, the 
latter’s marketing efforts were then to be diverted from the forms of competi- 
tion that raise selling costa (¢.g., competitive advertising) to such forms as Tend 
to lower prices, then the public interest would be promoted ” (para. 617). 

The strength of this working-back of price competition is naturally difficult 
to predict. There is indirect evidence that cigarette manufacturers elsewhere 
have considered it to be significant. Thus ın the U.S. ın the 1080s the leading 
manufacturers, who have not practised resale price maintenance for many years, 
individually insisted that a retailer should not resell their brands at prices 
higher than those of competing brands (Tennant, op. cit., pp. 312-814; 
Nicholls, op. cst., p. 118); this suggests that the firm ‘‘ discriminated '' agaist 
might have lost some sales, and so might have been forced to adjust prices to 
regain them. In Canada, in the 1980s, the dominant firm took steps not only 
to maintain resale prices on ita own brands but also on its competitors’ brands. 
(Department of Labour, Canada: Report of Commissioner, Investigation into 
an Alleged Combine tn the Distribution of Tobacco Products in Alberta and 
elsewhere in Canada, 1938, p. 38; see also p. 37.) 
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(para. 565). The question of “‘ loss-leader selling ’? came up inevi- 
tably: ‘‘ It is not improbable that some retailers, if free to do so, 
would sell some cigarettes at prices below cost for the purpose of 
attracting customers into their shops.” The Commission does “ not 
suggest that there is any impropriety in following this practice,” 
but nevertheless gives two reasons why in this particular industry 
the (unspecified) argument based on the loss-leader practice ‘* can- 
not be ignored.” First, cigarettes lend themselves more than most 
commodities to loss-leader selling. But, if, pace the Commission, 
there is no impropriety in this practice, why should its presumed 
high frequency matter? Second, loss-leader selling would be con- 
centrated on the ‘* most popular brands,” and ‘‘ in practice this 
might well mean that Imperial in the first place, and Gallaher 
secondarily, would benefit at the expense of other manufacturers.”’ 
But should one restraint on competitive pricing be justified because 
it might serve incidentally to prevent an increase in the degree of 
concentration in an already highly concentrated industry? In so far 
as the public interest can be equated with the consumer interest, the 
answer, I suggest, is clear: where price competition at the manu- 
facturing stage is not likely to be significant, price competition at 
the distribution stage offers advantages to the consumers which 
would outweigh the risks associated with a slightly higher degree of 
concentration (the two largest firms already account for about 98 
per cent. of all trade). 
B. S. Yamey. 


NOTES OF CASES 


No PARITY FOR PEERS 


Tms election petition + arose as a result of Mr. Wedgwood Benn’s 
attempts to remain a member of the House of Commons. His father 
had been raised to the peerage by Letters Patent in 1942. On his 
father’s death in November 1960, it seemed that Mr. Wedgwood 
Benn, who was at that time Member of Parliament for South-East 
Bristol, was next entitled under the patent. Nevertheless he took 
no steps to establish his succession and in particular made no appli- 
cation for a writ of summons to the House of Lords. Instead he 
asked the House of Commons to decide whether in these circum- 
stances he was entitled to remain a member. The House referred 
this question to its Committee for Privileges. In March 1961 the 
Committee reported that he was not so entitled.? This report was 
adopted by the House in April and a writ issued for a by-election in 
South-East Bristol. 

Mr. Wedgwood Benn stood as a candidate at the by-election. 
His opponent, Mr. St. Clair, gave formal notice to the electors that 
Mr. Wedgwood Benn had succeeded to his late father’s peerage. 
Nevertheless Mr. Wedgwood Benn received the majority of 
votes cast and was declared elected. Mr. St. Clair thereupon 
brought this petition to have that declaration ruled wrong in law, 
and°to decide that he should be seated since the votes for the 
respondent, Mr. Wedgwood Benn, had been given to a candidate 
whom the electors must have known to be unqualified and had for 
that reason been thrown away and were void. 

Where certainty is at a premium the English system of precedent 
works well. And sometimes even where fact pressures from a flood 
of cases influence the legal rules. But where recognition of the 
development of the modern constitution is required, and there is a 
dearth of direct authority, it flounders impotently, as, in my opinion, 
it did here. Rarely can a dispute of such public importance have 
been decided on such an irrelevant basis. The dispute was clearly 
political but the court could only decide within some legal frame- 
work. Fortunately such a framework was furnished by the uncer- 
tainty that existed as to the exact details of the law relating to 
disqualification from the House of Commons. Unfortunately in 
settling these details the court did not consider the working of the 
modern.constitution, and in particular the relationship between, and 
relative importance of, Lords and Commons. Instead it sought 
guidance from the closest of such few remote sources as existed. 

1 Re Parliamentary Election for Bristol South-East [1961] 8 W.L.R. 577, [1961] 


8 All E.R. 864. 
2 H.C. 142 of 1960-61. 
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The court was confronted with three short legal issues. Should 
all peers be disqualified from the House of Commons, or only those 
who have chosen to establish their right to a seat in the House of 
Lords? If all, could the court decide whether the respondent was a 
peer on the evidence before it, or must it consult the Crown? If all, 
and it could, should it seat the petitioner, or order a fresh election? 
Only the first of these questions will be discussed here.’ 

The answer to it depends upon the rationale of the exclusion of 
peers from the Commons. This might rest upon status, as in the 
case of a minor or a lunatic. Or it might rest upon incompatibility 
of service, as in the case of a judge or a government contractor, 
This difference is expressed by a distinction in terminology between 
“ peers of the realm *’ and ‘‘ peers of parliament.” The former 
have merely succeeded to a peerage, the latter have succeeded to a 
peerage and have also been summoned to attend the House of Lords. 
So, either term may be used correctly of those falling into the latter 
class. As these constitute the vast majority of peers, a regrettable 
looseness of terminology has resulted.* 

This looseness, it is suggested, vitiates much of what the court 
describes as a ‘* consistent stream of authority.” 5 It is worth 
examining this stream. 

Two passages from Coke are cited first.° But as Coke was not 
adverting to the present distinction, and in any event used the term 
“ lord of parliament ” in both, he can hardly be said to be in the 
petitioner’s favour. The court does rely however, if not on Coke’s 
own words, then on a gloss put upon them by Mr. Milner’ in his 
memorandum of July 19, 1894, to the House of Commons Com- 
mittee on the Vacating of Seats.? Coke says,® ‘‘ he that is not of the 
nobility is by intendment of law among the commons.” This is 
correct and means that until nobility is proved, a man is considered 
a commoner because no proof is required to be so considered. Mr. 
Milner says that the converse must be true, ‘he who by succes- 
sion becomes a peer belongs to the nobility and is by intendment of 
law among the Lords.” This begs the whole question of the proof 
of succession. If succession has been proved, it is clearly super- 
fluous to make any assumption at all. The difficulty lies in ‘iecitling 
which status to assume in the absence of proof. 

Neither Simeon,*° nor Male 1 who follows him, adverts directly 


3 The court’s answer to the second was that it could decide that the respondent 
was & r on the evidence before ıt. To the third, that the votes cast for the 
respondent had been thrown away and that the petitioner should be seated in 
the respondent’s place. 

4 See the court at [1961] 3 W.L.R. 590. 

5 Ibid. 

e Ibid., at p. 696. Coke upon Littleton, Vol. I, p. 16b. Coke’s Institutes, 
Part IV at p. 1. 

7 Not Mr. Ourzon, to whom the court wrongly attributes it at p. 590. 

8 Pailamentary Papers, 1804, Vol. 12, Appendix 6. 

9 Coke upon Littleton, Vol. I, p. 16b. 

10 Elections, 1789. 

11 Treatise on the Law and Practtce of Elections, 1818. 
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to the present distinction. But since they use the expression “ peers 
of parliament,” and rest the disqualification squarely on incom- 
patibility of parliamentary service, they seem rather more helpful 
to the respondent than to the petitioner. 

The next authority is the Redesdale Report.1* This includes in 
its definition of “ peers of the realm,” ‘‘ such persons as, being 
Peers of the Realm by Right, might not have thought fit to quality 
themselves to sit and vote as Lords of Parliament.” Whomsoever 
else this class might include, it certainly includes the respondent. 
So this Report, which has always been recognised as the most 
authoritative source of peerage law, is strongly in the respondent’s 
favour, particularly, as being the first of the sources quoted by the 
court to mark the present distinction. 

Of the remaining pre-1894 textbooks relied upon by the court, 
Anson ** and Erskine May * both say that “‘ peers ” are disquali- 
fied, but it is not clear that the present distinction had occurred to 
them. Indeed Erskine May asserts that the reason for disqualifica- 
tion is that ‘ peers ” have a seat in the Upper House. The respon- 
dent in this case is not entitled to sit in the House of Lords because 
he has not received a writ of summons.” 

The last textbook to be cited is Halsbury.2® The first extract 17 
is ambiguous, but on either reading merely endorses the decision of 
the 1894 Committee.** The second extract cited }° is in the respon- 
dent’s favour. The court seeks to cast doubt on this passage by 
examination of the authority cited for it. This is the Bedford 
(Borough) case, Marquis of Tavistock’s case.*° There the eldest son 
of a living peer was to be given one of his father’s lesser titles. This 
is done by a writ of acceleration. In this case the warrant for the 
writ was issued on December 11, 1882. In ignorance of this, the 
prospective peer voted in a parliamentary election a day or so later. 
Upon discovering the facts he applied to have his vote struck out. 
The Election Committee, after hearing argument which assumed 
that*the position was identical for all types of succession, refused to 
do so. No reasons were given for the decision. It had been argued 
that the vote was good, either because no writ had been issued, or 
becduse the Marquis had not taken his seat. It was on account of 


12 Third rt of the Lords’ Committee touching the Dignity of a Peer of the 
Realm, 1822. 

18 Law and Custom of the Constitution, 1886. 

14 Treatise on the Law, Privileges, Proceedings and Usage of Parliament, 1844. 

15 This is established by well-settled constitutional conventions. No case has ever 
been discovered of a peer sitting in the House of Lords without having first 
received a writ of summons. No case has been discovered since Bhzabethan 
times of a writ of summons having been issued save on application. This 18 
referred to by the court at p. 507. 

16 Laws of England, 8rd ed. 

17 Vol. 28, section 547. 

18 House of Commons Committee on the Vacating of Seats, Parliamentary Papers, 
1804, Vol. 12. 

19 Vol. 14, section 18. 

20 (1888) Cockburn & Rowe 87 at 95; Perry & Knapp 112 at 148. 
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this doubt that the court rejected the case as authority for what 
they call, ‘‘ the wide proposition stated in Halsbury.’’ In fact, 
Halsbury has chosen the narrower of the two possible ratios in say- 
ing that until the writ is issued a vote is good. It could have cited 
the case for the proposition that a vote is good until the peer has 
actually taken his seat. 

Having rejected the Bedford case, the court relies strongly on 
the case of The Earl of Beauchamp v. Overseers of Madresfield.** 
The court’s attitude to this case is revealed in one key sentence: 
** We find it quite impossible to believe that judges of this eminence 
could per incuriam have stated that peers of the realm were dis- 
qualified when they meant only to say that peers of the realm who 
have sat in the House of Lords were so disqualified.’ This is 
surprising for several reasons. Firstly, it is uncertain that the court 
did say that peers of the realm and not peers of parliament were 
disqualified. The headnote in the Law Reports, the formal state- 
ment of the issue, the formal statement of the facts and the formal 
presentation of his decision by Bovill C.J., the senior judge, all use 
the expression ** peer of parliament.” Further, the court unani- 
mously and without qualification approved the decision of the 
revising barrister to strike out the names, but the actual case stated 
shows that his expressed reason was that the appellants were 
“ peers of the realm ” and Lords of Parliament.?? Secondly, it 
must be stressed that the appellants in Beauchamp v. Madresfield 
had not only received writs of summons, but had even taken their 
seats in the House of Lords, so the present distinction could not 
have been in the judges’ minds. Brett J. even says that he pnly 
decides as he does, and in the absence of proper argument, because 
no contrary authority had been adduced. That may have been 
correct for the issue before him, but on the particular point here, 
the Bedford case would have been relevant and was not cited. It is 
true that in Beauchamp v. Madresfield the court relied on resolutions 
of the House of Commons of 1699, 1700 and 1802 which use* the 
term ‘‘ peers.” But again there is no evidence that they adverted to 
the present distinction and there is evidence, from the incorrect 
references to Lords-Lieutenant and bishops, that they were drafted 
by laymen ignorant of the law. 

Finally, in the Rhondda case,** Lord Birkenhead introduced his 
discussion of these resolutions of the House of Commons by saying: 
“ It is material to consider how in past ages the House of Commons 
looked upon the relation of a peer of Parliament towards that 
House.” 

It is submitted that these authorities are inconsistent and incon- 
clusive, and that they carry no weight in the face of the anomalies 
to which this decision gives rise. These stem predominantly from 


21 (1872) L.R. 8 O.P. 245. 
32 (1872) 27 L.T. 606 at 607. 
23 Viscountess Rhondda's Claim [1922] 2 A.C. 889 at 367. 
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the double standard now involved. The House of Commons can 
apparently disqualify in a case it considers notorious, but the House 
of Lords has to wait for the evidence to be examined before it can 
qualify. This leads to anomalies both between different aspects of 
one individual’s position, and between different individuals. Those 
of the first class were exposed by Mr. Balfour in a question to Sir 
R. F. D. Palgrave before the 1894 Committee *: ‘ So that, on your 
view, this Peer who has not yet been summoned to the House of 
Lords, is represented in the House of Lords, is not represented in 
the House of Commons, is incapable of being represented in the 
House of Commons, because he has not got a vote for a Member of 
the House of Commons, and is incapable of having a vote for a 
Member of the House of Commons; but, nevertheless, he fills a seat, 
although he does not occupy it, in the House of Commons.” The 
answer was, and is, yes. 

As between individuals, anomalies arise because notoriety is an 
uncertain basis for a legal rule, and an unjust one. One has only to 
compare the attitude of Lord Normand in the Dudhope peerage 
claim 7° with the court’s here. In that case preparation was com- 
plete in 1987, but no claim was made then because the claimant 
wished to remain in the House of Commons. Lord Normand, 
speaking for a unanimous Committee of Privileges, said 7°: ‘* After 
1987 there was some further delay for reasons personal to the Peti- 
tioner, though they were prompted by considerations of the public 
interest.” The respondent here had exactly the same consideration 
in mind but the court said?’: ‘*‘ By the fact of succession he has 
entered a particular class of persons upon whom the duty of attend- 
ing the House of Lords (unless granted leave of absence) is imposed 
by law and immemorial usage; and no modern constitutional con- 
vention has in our view been established.” Yet the Earl of Dundee 
was also in this class and the only difference between him and the 
respondent here is that he was not so widely believed to be a peer. 

The whole question of duties under the modern constitution is 
glossed over in the court’s judgment. Here a study of recent 
statutes and current practices °S which have drastically altered the 
relationship of Lords and Commons would have been rewarding. 
This the court refused to make, relying instead on inferences from 
old books and long forgotten cases where the points of contention 
here were neither considered nor relevant. 

The court’s answer to the respondent’s argument that it was 
incompatibility of service that disqualified was that this was to 
“ confuse the reasons for the rule coming into effect with the rule 


24 House of Commons Committee on the Vacating of Seats, Parliamentary Papers, 
1894, Vol. 12 at p. 29, qu. 850. 

23 H.L. 129 of 1051-52. 

26 p. 181. 

27 Fis61] 8 W.L.R. at 599. : 

38 6.g., House of Lords Standing Order 21, as amended, dealing with leave of 
absence; Parliament Act, 1949; Infe Peerages Act, 1958. 
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itself.” 2° Perhaps if courts from whom there is no appeal did this 
more often there would be fewer unreasonable rules. 


COLIN TAPPER. 


THE TRANSFORMER AGREEMENT 


In a report dated July 1956, the Monopolies and Restrictive Prac- 
tices Commission reported on monopoly conditions in the supply 
and export of certain electrical machinery and plant.1 The third 
category of product included in its terms of reference was ‘‘ trans- 
formers of not less than 5 KVA rated output.” The Commission 
reached the conclusion that the restrictive pricing arrangements 
(and associated practices) affecting supplies to the home and export 
markets operated or might be expected to operate against the public 
interest. No government action was taken on this report. By this 
time new arrangements for dealing with restrictive agreements had 
been introduced in Part I of the Restrictive Trade Practices Act, 
1956. 

Just under five years later, restrictive pricing arrangements in 
the supply of transformers to the U.K. market have been judged by 
the Restrictive Practices Court to be contrary to the publie interest 
“ by force of the Act of 1956.’?? The principal restriction was 
embodied in an agreement “ not to tender except at a minimum 
price, which itself is based on the average of the three lowest cost- 
ings tabled by the parties, plus a percentage of profit considered by 
the association [The Associated Transformer Manufacturers] to be 
appropriate, less common discounts and selling factors.”?* °The 
pricing arrangements were much the same as those examined by the 
Monopolies Commission, and broadly the same group of firms were 
concerned in the two inquiries. (A separate exports agreement 
was not before the court, being outside its jurisdiction. However, 
the general effects of this agreement were considered, because the 
continuance of this agreement was said to be dependent on the 
continuance of the agreement in the home market.) Thus similar 
arrangements were found to be against the public interest by* the 
two different assessing bodies,” following different procedures, and 


29 pp. 597, 870. 

1 Monopolies and Restrictive Practices Commission, Report on the Supply and 

Esports of Electrical and Allied Machinery and Plant, 1967. Henceforth 

referred to as Mon. Com. Report. 

Re Associated Transformer Manufacturers’ Agreement (1961) L.R. 2 R.P. 295. 

2 Ibid. at p. 800. 

The Monopohes Commission reported their view that no modification of the 

pricing arrangements, ‘' as long as common prices are retained,” could ‘' over- 

come the principal objections to the existing arrangements which have led us to 

the cee that they are against the public interest’ (Mon. Com. Report, 
ra. 798). 

5 lt ıs of interest that one member of the group of the Commission responsible 
for the report was also a member of the Restrictive Practices Court which gave 
the present judgment. 
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applying different statutory criteria for judging the public interest.° 
It may be noted that there were some major changes in the circum- 
stances of the industry in the period between the two investiga- 
tions: profit margins were higher in the years examined in the 
earlier inquiry; moreover, they were roughly the same on home and 
export business in the earlier period, whereas in the later period 
they were much higher in the home than in the export market.’ 


The association argued, in terms of section 21 (1) (b) of the Act, 
that its arrangements were in the public interest because they were 
of substantial and specific benefit to users of transformers. The 
court said that ‘‘ it would be possible, at the cost, to those who hear 
or read this judgment, of great length, to include in it a detailed 
analysis of the evidence which has been given on this question.” It 
did not do this: “ ... we do not consider that such a course would 
serve any useful purpose.” ® But more detailed discussion of the 
evidence and of the court’s grounds for rejecting the contentions of 
the association would have been interesting. The occasional passing 
references to pieces of evidence whet the appetite for more; and it 
would be informative and instructive to see, as it were, the mind of 
the court at work. 

The court did not accept that a prima facie case had been made 
out, and added that it refrained from expressing a view whether the 
case—mainly that the price agreement promoted research and 
development in the industry and maintained the standard of quality 
—would have qualified under the heading of “ specifie’’ (i.e., 
whether more research and development, for example, would have 
constituted a ‘* specifie ” benefit or advantage for users). One feels 
that the court would not have disagreed with the following passage 
in the report of the Monopolies Commission: ‘f. . . the manufac- 
turers appear to us to over-estimate the likelihood of a protracted 
weak market, to take a mistaken view of some of its effects if it 
should occur . .. and to under-estimate the buyer’s interest in the 
quality of his purchase.” ° 

The association also claimed, in terms of section 21 (1) (f), that 
thé termination of its pricing arrangements would involve a sub- 
stantial reduction in export earnings, and put forward a number of 
ways in which this would occur. These arguments were found 


6 It may be noted, in passing, that the Restrictive Practices Court has found a 
common price agreement in the linoleum industry to be against the public 
interest, whereas the Monopolies Commission previously had found an agree- 
ment of this kind in this in aa? not to be against the public interest provided 
certain modifications were introduced. These modifications were ın fact intro- 
duced ın the agreement which subsequently came before the court. See Re 
Linoleum Manufacturers’ Association's Agreement L.R. 2 R.P. 895; Monopolies 
and Restrictive Practices Commission, Report on the Supply of Linoleum, 1956, 
esp. paras. 198-207. i 

7 Mon. Com. ort, para. 686; L.R. 2 R.P. 295, at pp. 802-803. 

8 Ibid. at pp. 887-388. 

8 Mon. Com. Report, para. 757. 
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unacceptable. The court did not accept that there would be any 
such decline in research and development activities and quality 
standards as to have a significant adverse effect on export earnings; 
it did not accept that lower prices and profits in the home market 
would make the firms less inclined to go after export business; and 
it did not consider that worthwhile collaboration in export business 
would suffer. It also made the point that the export agreement 
itself, which the association argued would not survive a restoration 
of price competition in the home market, had the effect of tending 
“ to prevent the keenest price being quoted out of the United 
Kingdom.” This, and the general dislike by purchasers of level 
tendering, led the court to say: ‘‘ Whatever may have been the 
situation in the past, a system involving a restrictive practice such 
as this must, in our view, have, if anything, a tendency to decrease 
export earnings, in the situation of competition which now exists 
and will continue in the export market,” 2° 

A final claim made by the association was that the pricing 
arrangements for the sale of a particular category of very large 
transformers were “* reasonably necessary ” to enable the suppliers 
to negotiate “‘ fair terms ” with the preponderant buyer, the Central 
Electricity Generating Board. The court found that this case, under 
paragraph (d) of section 21 (1) of the Act, failed: the pricing 
arrangements were not necessary to ensure that efficient manufac- 
turers could secure a reasonable, but no more than a reasonable, 
profit on sales of these transformers to the preponderant buyer. 
The court accepted for the purpose of its decision the definition of 
“ fair terms ”? enunciated in Re Water-Tube Boilermakers? Agree- 
ment. 1 


While parts of the judgment are of interest in so far as they 
concern the economics of the restrictive arrangements in the indus- 
try—the discussion of their effects on exports may be compared 


10 L.R. 2 R.P. 295 at p. 841. 

It is not clear from the law report whether it was argued for the associa- 
tion that in some cases the export agreement raised export earnings by raiging 
the price charged to the foreign buyer. It probably was not so argued, for 1t 
was said on behalf of the association that the level of prices in the export 
market was not higher than ıt would otherwise have been (at p. 810). The 
court reached a different conclusion (see text, above). In its submissions to 
the Monopolies Commission, the industry—in that inquiry it was a wider 
sector of the electrical plant industry—did argue that ‘‘mnce one Group 
member does not undercut another in price, the foreign buyer placing a 
contract with a United Kingdom manufacturer in some cases pays a higher 

rice than he would have done in the absence of common price arrangements ” 
PM on. Com. Report, para. 705). This was among the reasons why one member 
of the Commission was not prepared to say that the common price system was 
against the public interest ın relation to exports: “. . . the public interest 
requires that the greatest benefits should acorue and continue from export 
orders... . The prices and terms, that might be acceptable to a certain 
manufacturer at a certain time, might represent a needless sacrifice of the 
public interest '’ (Mon. Com. Report, para. 839). 

e 2 L-R. 1 R.P. 285 at p. 341. 
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with the discussion of similar matters in the Water-Tube Botler- 
makers case 1*—the lasting interest of the judgment lies in its inter- 
pretation of several aspects of the public interest section of the Act 
of 1956. Four points were considered. 

The first point concerns the use of the word “ restriction ”’ in 
the various paragraphs of section 21 (1). In Re Blanket Manu- 
facturers’ Agreement, the court held that each of a series of restric- 
tions had to be assessed separately.** In the present case the 
association had forty-two restrictions (affecting different categories 
of goods sold to different classes of buyer). The association sought 
to justify the forty-two price restrictions collectively under sections 
21 (1) (b) and (f), while confining itself to one particular price 
restriction (on the sale of large transformers to the C.E.G.B.) in its 
claim under section 21 (1) (d). The court held that the grouping 
of the restrictions was permissible, partly on the ground that, unlike 
in the Blanket case, all the restrictions stemmed from a single agree- 
ment, and partly on the ground that, in terms of the Interpretation 
Act, 1889, the references in section 21 to “ restriction” in the 
singular extend to restrictions in the plural. At the same time it 
held that the grouping of restrictions for collective justification 
under one paragraph did not preclude the successful defence of any 
single severable restriction under another paragraph of section 
21 (1). The court explained that whereas single restrictions might 
fail under section 21 (1) (b), their cumulative effect might satisfy 
the court. And on the other hand, to rule out the successful defence 
of a single restriction because the defence of collective restrictions 
had failed could lead to the unhelpful result that an unsuccessful 
association could have a new agreement confined to the single 
restriction, involving a fresh reference to the court. 

There can be no doubt that the court’s ruling is appropriate. 
The purpose of the legislation is to remove undesirable restrictions 
without removing desirable restrictions. One hopes that it follows 
that the court, in its turn, can make use of ‘* fragmentation,” so 
that where a number of restrictions are defended as a group, the 
court can at its discretion find that some constituent parts are in 
the public interest, and others not, and declare accordingly. Even 
where the court may find that a group of restrictions as a whole is 
more conducive to the public interest than no restrictions at all, the 
continuance of a selection of the restrictions may be the optimal 
solution, minimising the detriments to, and maximising the promo- 
tion of, the public interest.** 

The next point of interpretation refers to the exports paragraph 
—the exports justification—of section 21 (1), the relevant part of 
which runs: “.. . the removal of the restriction would be likely to 
cause a reduction in the volume or earnings of the export business 


12 L.R. 1 R.P. 285 at pp. 842-845. See also (1960) 28 M.L.R. 85-87. 


18 L.R. 1 R.P. 208 at p. 250. 
14 See (1960) 28 M.L.R. 88. 
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which is substantial either in relation to the whole export business 
of the United Kingdom or in relation to the whole business (includ- 
ing export business) of the . . . trade or industry.” The court 
rightly observed that the paragraph ‘“‘ is not easy to construe in all 
its parts on any basis.” The issue before the court here was the 
meaning to be attached to the word “ earnings.” For the associa- 
tion it was contended that the word “ volume ” in the paragraph 
could not mean physical volume, ‘‘ since there is no public interest 
in increasing the physical bulk of transformers exported without 
regard to the price at which they are sold ”; ‘f volume ” therefore 
must mean turnover (sales) measured in money. Hence “ earn- 
ings,” a word used as an alternative to ‘f volume,” could not mean 
the same thing, that is, turnover measured in money, but must mean 
“ net earnings ” or ‘ profits.” 15 The court rejected this construc- 
tion: in its view, “ the phrase ‘ volume or earnings’ is either a 
reference to the same thing—that is, turnover—or else volume is an 
alternative yardstick by weight, yardage, gallonage, and so forth, 
whenever the business of the particular trade or industry is appro- 
priate to such a yardstick.” Two of the reasons given for the rejec- 
tion of the association’s interpretation are of interest. First, since 
it was impossible to inquire into the net profits of all exporters (of 
all goods) from the U.K., one of the two bench-marks against which 
to measure the postulated reduction in the export “ earnings ” of a 
particular industry would be inapplicable. (The court noted that 
the same criticism could apply to the interpretation of “ volume ” 
as physical volume.) Second, “ earnings ’? means “ turnover ”— 
“ that is what concerns the public interest in relation to the export 
trade, and not the rate of profit earned by individual exporters.” 1* 

It is not obvious, however, why the gross earnings (proceeds) of 
export sales should be the crucial quantity. Just as there is no 
economic merit in increasing the physical volume of exports regard- 
less of price or cost, so there is none in increasing the gross earnings 
of exports regardless of their cost. Exports are not costless; and 
the value of exports to the national economy cannot be assessed 
without taking account of the costs involved, in terms of the value 
of the imported and domestic materials, labour and capital ustd. 
A calculation of the benefit to the economy of particular export 
business requires some deduction from sales proceeds to reflect the 
value of the inputs. Specification of the deduction, and its calcula- 
tion in a particular case, involve serious difficulties. (Thus there 
has been considerable controversy about the real value of British 
agriculture in relation to the balance-of-payments problem.) But it 
is clear that the gross proceeds of export business exaggerate the 
benefit of that business as seen from the national (or even the 
balance-of-payments) point of view, except in some sense in the 
special case (not applicable now) where the resources in question 


15 L.R. 2 R.P. 208 at p. 328. 
e 16 Ibid. at pp. 883-834. 
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would have been unemployed if the export business had not taken 
place—the situation of the export of unemployment. In fact, para- 
graph (f) of section 21 (1), on any reasonable reading, makes little 
sense in economics.’” 

The two remaining points of interpretation relate to paragraph 
(d) of section 21 (1)—where a restriction is necessary to secure “ fair 
terms ” in dealings with a preponderant customer. The discussion 
of this paragraph in the Water-Tube Boilermakers case seemed to 
leave open the possibility that it might be held to apply even where 
the supplying industry was not able to secure “‘ fair terms ”? in its 
dealings with other, non-preponderant customers (¢.g., because of 
generally weak market conditions).‘* Though this point did not arise 
in the present case, and though the court for its purposes accepted 
the earlier judicial definition of ‘‘ fair terms,” the court said: 


‘“‘ Tt may be that the definition is not of universal applica- 
tion. In any particular market it might be that, without any 
restrictions, prices generally would be, perhaps for a period, 
below the defined level of fair terms, and that, with a particular 
restriction aimed at the preponderant buyer alone, prices to 
other purchasers would remain below the defined level. We are 
by no means sure that a restriction, which would result in the 
preponderant buyer paying more than other buyers, could be 
justified under the paragraph, even though it would result in 
the preponderant buyer paying only no more than would give 
to an efficient manufacturer a reasonable profit. It may be 
that the paragraph is limited to such a restriction as would 
prevent the preponderant buyer obtaining more favourable or 
more unfair terms than the generality of buyers: and this view 
might be supported either by regarding the word ‘ fair ” in 
the section as not absolute but relative to the market generally, 
or by regarding the words “‘ reasonable profit »” in the judicial 
definition as relative to the level of profit obtainable from other 
purchasers.” 1° 


Tifis suggested refinement of the definition is wholly commendable, 
and, one imagines, in line with legislative intentions. If it is applied 
in this way, paragraph (d), designed to protect sellers against a 
preponderant buyer, will not sanction arrangements which discri- 
minate against such a buyer. 

Paragraph (d) refers to the buyer who “ controls a preponderant 
part of the market ”; this raises the question of the limits of the 


17 In the Linoleum case (L.R. 2 R.P. 895 at p. 426) the court rejected the 
suggestion that the relevant magnitude was the ‘net export content ' of 
exports, presumably the gross proceeds less the value of the imported raw 
materials embodied in the exports. 

In the same case, at p. 417, 16 was argued for the association that ‘' ‘earn- 
ings’ is a sufficiently wide word to refer to the balance of payments, and if the 
net result of an agreement is a substantial saving of foreign revenue because 
of the avoidance of imports, that is a relevant matter under paragraph (Dec's 
The judgment does not refer to this argument. 

18 See (1960) 28 M.L.R. 84. 

19 L.R. 2 R.P. 205, at pp. 844-845. 
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relevant “‘ market.” For the Registrar it was argued that ‘“ mar- 
ket ” means “‘ the entire market, so that if there is a world market, 
that must be taken into account.’? ° This interpretation was 
rejected by the court, which preferred to follow the views of the 
court in the Water-Tube Boilermakers case.?1 Reference was also 
made to the difficulty of measuring total world demand. There is, 
however, point in the Registrar’s contention: the effective pressure 
on sellers (whether emanating from competition among themselves 
or from the bargaining activities of the buyer) to make concessions 
to the preponderant buyer depends largely on the sellers’ access to 
other business, at home or abroad. A sole buyer in the home market 
has power to wring ‘‘ unfair ” concessions from the sellers only to 
the extent that they are handicapped (by transport costs, tariffs or 
other constraints) in selling in foreign markets. (A related point 
has exercised United States courts, which have had to take account 
of the availability to buyers of substitute products for monopolised 
products.) However, the point at issue loses most of its practical 
significance if the judicial definition of “ fair terms ” is modified in 
the way indicated by the court in the present Judgment (see pre- 
ceding paragraph). It will not matter how narrowly the ‘* market ” 
is defined for the purpose of deciding whether a buyer is pre- 
ponderant so long as account is taken of sales outside that market 
when deciding on the “‘ fairness ” of prices and terms in dealings 
with him. 
B. S. Yamery. 


** LOLITA ”?”: BANNED IN NEW ZEALAND . 


In Re Lolita, the New Zealand Court of Appeal (North and 
Cleary JJ., Gresson P. dissenting) upheld the decision of 
Hutchison J.? and decided that the much-discussed novel Lolita 
offended against the provisions of the Indecent Publications Agt, 
1910, as amended by the Indecent Publications Amendment Act, 
1954. 

Inasmuch as the court was primarily concerned to determine 
whether the book offended against New Zealand law, without any 
necessary consideration of the law of other countries in which the 
book has been freely sold, it is important that the relevant statutory 
provisions be set out. 

The relevant sections of the Act of 1910, as amended, are as 
follows: 


“ Section 5 (1). In determining whether any document or 
other matter is indecent within the meaning of this Act the 
Magistrate shall take into consideration— 


20 Ibid. at p. 316. 

21 Ibid. at p. 334. 

1 [1961] N.Z.L.R. 642. 
e > (1960] N.Z.L.R. 871. 
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(a) the nature of the document or matter; 

(b) the nature and circumstances of the act done by the 
defendant with respect thereto, and the purpose for 
which the act was done; 

(c) the literary or artistic merit or medical, legal, political, 
or scientific character or importance of the document or 
matter; 

(d) the persons, classes of persons, or age groups to or 
amongst whom the document or matter was or was 
intended or was likely to be published, distributed, sold, 
exhibited, given, sent, or delivered; and the tendency 
of the matter or thing to deprave or corrupt any such 
persons, class of persons, or age group (notwithstanding 
that persons in other classes or age groups may not be 
similarly affected thereby). 

(2) No document or matter shall be held to be indecent 
unless, having regard to the aforesaid and all other relevant 
considerations, the Magistrate is of opinion that the act of the 
defendant was of an immoral or mischievous tendency. 

Section 6. Subject to the provisions of the last preceding 
section, any document or matter which . . . unduly emphasises 
matters of sex, horror, crime, cruelty, or violence, shall be 
deemed to be indecent within the meaning of this Act.” 


While both these sections were the subject of much discussion by 
all the members of the court, the crucial question for determination 
was whether the novel ‘ unduly emphasised matters of sex.” North 
and Cleary JJ. held that it did so, Gresson P. held that it did not. 

North J. gave a comprehensive review of the relevant Australian 
authorities and gave it as his opinion that the meaning attributed in 
those cases to the words ‘‘ unduly emphasising matters of sex ” 
should be adopted in New Zealand, both because he thought that 
it was desirable that there should be uniformity between Australia 
andeNew Zealand in a matter of this kind and because he found it 
difficult to suggest a more satisfactory method of approach. 

The first of the decisions discussed by North J. is Wavish v. 
Associated Newspapers Lid.* In that case Martin J. held that 
“ unduly emphasising matters of sex’? should be construed as 
dealing with matters of sex in a manner which offends against the 
standards of the community in which the article is published. This 
“ standards of the community ” test was applied in MacKay v. 
Gordon & Gotch (Australasia) Ltd.t and Kyte-Powell v. Heine- 
mann, Ltd.’ 

North J. then gave a detailed consideration to the book itself, 
quoting several extracts from it and said: ‘‘ Having given the 
matter, I hope, full consideration and having guarded myself against 


3 [1959] V.R. 57—a case decided in 1956 but not reported until three years later. 
4 [1959] V.R. 420. 
5 [1960] Y.R. 425. 
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any tendency to adopt a puritanical or narrow attitude, I have 
reached the clear conclusion that the author did succeed in writing 
a very subtle but nevertheless a very lewd book, in which an 
abnormal sexual relationship is the all-absorbing subject, and its 
treatment, in my opinion, does offend the standards which we are 
entitled to expect in this community whatever the position may be 
in other countries.” 

Cleary J. agreed that the “‘ standards of the community ” test 
should be applied, even though it was lacking in precision. He was 
of the opinion, however, that under the New Zealand Act it must be 
found both that the publication unduly emphasises matters of sex 
and that it has a tendency to corrupt and deprave. But he added 
that when he came to apply the statutory provisions to such a case 
as the one before the court, he could see little real distinction 
between the two topics of undue emphasis on matters of sex and a 
tendency to deprave and corrupt. He said: ‘‘ If the emphasis is to 
become undue when it infringes the standards of the community 
as to the bounds of decency on this topic, then, so it appears to me, 
those standards themselves have been formed and conditioned in 
large measure by what the community regards as likely to be harm- 
ful to its members, and especially to its young and adolescent 
members. ... In the result then, I think that the two factors of 
undue emphasis on matters of sex and a tendency to deprave or 
corrupt largely merge into and coalesce with one another.” 

Dealing with the literary or artistic merit of the book—a question 
which had to be considered under section 5 of the Act, Cleary J. 
said that the court was concerned with a contemporary novel which 
had already aroused controversy in other countries. To such a book 
rather different considerations applied than to works which had 
already received general recognition as classics or as possessing high 
literary quality. Those works had already received acceptance by 
the community as part of its literary heritage, and because they had 
been so accepted it could not be said that they infringed the “pre- 
vailing standards of the community as to decency. With a con- 
temporary work the court was obliged to endeavour to make an 
assessment of the merits of the work as a piece of literature so that 
it could say whether its general distinction would result in an appeal 
to those likely to read it seriously for the purpose of appreciating 
its literary worth, or whether its appeal to readers would rest on any 
salacious content of the book. In his opinion, Lolita was not saved 
from being indecent by reason of its literary merit. 

Gresson P. dissented. His only reference to the Australian 
decisions on which the majority relied was as follows: ‘‘ I am not 
unaware that some Australian judges have held that ‘ unduly 
emphasising matters of sex’ should be construed as dealing with 
matters of sex in a manner which offends against the standards of 
the community in which the book or article is published. I find it 
difficult to adopt so very free an interpretation. That is not what 
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the legislature has said and it is surely a primary principle of con- 
struction that plain words must be given their plain meaning. This 
I have tried to do. Moreover I should find myself i in some diffculty 
if I adopted the ‘ standard of the community ’ test for I just don’t 
know what the standard of the community is, nor how to ascertain 
eais Accordingly I prefer to adopt the plain language of the 
statute and to exercise my own judgment as to whether the book 
‘ unduly emphasises matters of sex.’. . . I do not think the book in 
question does.” 

He said that it might well be that a narrative which unneces- 
sarily devoted overmuch attention to sexual episodes might be 
condemned as unduly emphasising matters of sex. But it was 
otherwise when the work was itself a study of a particular aspect 
of sex. He did not think the book could be said “ unduly ” to 
emphasise matters of sex any more than a book which was a study 
of the game of cricket, in the form of a novel, could be said 
“ unduly ”? to emphasise cricket. 

Nor did he agree with Hutchison J. that the book was 
“ aphrodisiac,” that it should be condemned because of “ a likeli- 
hood of introducing lustful thoughts and exciting sexual impulses 
to a point at which normal restraints might fail.” He found the 
book so boring and tedious that nothing but the necessity of judging 
it would have induced him to read it to the end. 

To say, as the majority of the court said, that “‘ unduly empha- 
sising matters of sex’? means “ dealing with matters of sex in a 
manner which offends against the standards of the community in 
whigh the article is published ” is an outstanding piece of judicial 
legislation. The phrase appears to have first been used by 
Fullagar J. in R. v. Close.6 This was an appeal to the Full Court 
of the Supreme Court of Victoria against a conviction on indictment 
for publishing an obscene libel. In the course of a lengthy judgment 
Fullagar J. said’: “ There does exist in any community at all times 
—however the standard may vary from time to time—a general 
instinctive sense of what is decent and what is indecent, of what is 
clean and what is dirty, and when the distinction has to be drawn, 
I do not know that today there is any better tribunal than a jury to 
draw it.... Iam very far from attempting to lay down a model 
direction, but a judge might perhaps, in the case of a novel, say 
something like this: ‘It would not be true to say that any publi- 
cation dealing with sexual relations is obscene. The relations of the 
sexes are, of course, legitimate matters for discussion everywhere. 

. . There are certain standards of decency which prevail in the 
community, and you are really called upon to try this case hecause 
you are regarded as representing, and capable of justly applying, 
those standards. What is obscene is something which offends against 
those standards.’ ”’ 


6 [1948] V.L.B. 445. T At p. 465. 


o 
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Of R. v. Close a contemporary commentator in the Australian 
Law Journal ® said: “ The case is of great interest from the literary 
point of view but its legal importance is slight.’ The subsequent 
history of the matter hardly justifies the latter remark. 

Fullagar J.’s statement does not appear to have been the subject 
of judicial comment until September 1956. In Wavish v. Associated 
Newspapers Ltd.” Martin J. was hearing an appeal against convic- 
tion under section 169 (1) of the Police Offences Act, 1928 (Vict.), 
which provided, inter alia, that ‘‘ obscene ” should include “* unduly 
emphasising matters of sex, crimes of violence, gross cruelty or 
horror.” In the course of his judgment he said 1°: ‘* Although the 
first enactment which defined obscene as, inter alia, ‘ unduly empha- 
sising matters of sex,’ preceded the case of R. v. Close by ten 
years, there is matter in the judgment of Fullagar J. in that case, 
which is helpful in construing the word ‘ unduly.’ The learned 
judge was dealing with the common law offence of obscene libel and 
pointed out that the decency or indecency of an article cannot 
depend on the nature of the subject-matter treated but the question 
was one of the manner of handling that subject-matter.” He then 
quoted the suggested direction to the jury which is set out above 
and continued: ‘‘ Although not directed to the definition of obscene 
in the Police Offences Acts, I think that passage is applicable to such 
and that ‘ unduly emphasising matters of sex ’ should be construed 
as dealing with matters of sex in a manner which offends against 
the standards of the community.” Later he said ¥: ‘‘ He [the 
Magistrate] should have asked himself whether [the article] dealt 
with sexual matters in a manner which offends against the standards 
of the community.”’ 

Thus what was stated by Fullagar J. as being ‘* far from an 
attempt to lay down a model direction to a jury ” in the trial of an 
indictment for the common law crime of obscene libel was used by 
Martin J. as a definition of a phrase in a statute dealing with 
indecent publications. 

The defendant applied to the High Court of Australia for special 
leave to appeal.** The application was dismissed in a short oral 
judgment delivered by Dixon C.J. No mention was madé¢ of 
Martin J.’s test to determine the meaning of ‘f unduly emphasising 
matters of sex.’ This prompted North J. to say, in the instant 
case 1+: ‘ It is further to be noticed that the High Court did not 
think it necessary to dissent from the view expressed by Martin J. 
as to the meaning to be given to the words ‘ unduly emphasising 


8 (1949) 28 A.L.J. 18. 
9 This case, as mentioned above, was decided in that month but not reported 
until ae years laster; [1960] V.R. 57. 


10 At p 
u [1948] TLR. 445. 
12 At p. 63. 


18 Associated Newspapers Lid. v. Wavish (1958) 96 C.L.R. 526. 
14 At p. 557. 
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matters of sex.’ ’? The implication of North J.’s remark is that the 
High Court approved of the views of Martin J. But it is doubtful 
whether that is so. For the purpose of the High Court’s decision, 
no reference to that phrase was necessary. 

Be that as it may, the High Court of Australia in Transport 
Publishing Co. Pty. Ltd. v. The Literature Board of Review ™ did 
not find it necessary to advert to the views of Martin J. in Wavish’s 
case.*®° This was an appeal from the Supreme Court of Queensland 
which had upheld the prohibition of the Literature Board of Review 
against the distribution of certain literature alleged to be obscene. 
The High Court (by a majority) allowed the appeal. The relevant 
words in the Queensland statute are: ‘‘ Unduly emphasises matters 
of sex, horror, crime, cruelty, or violence.” The only reference to 
these words is in the judgment of the majority of the court who 
said 17: “ This [the article concerned] does not appear to us to be 
within the range of any reasonable application of what is meant, in 
the definition of ‘ objectionable,’ by the phrases ‘ unduly emphasises 
matters of sex ’ and ‘ likely to be injurious to morality.’ The con- 
notation of these phrases is not very definite and any attempt to 
give them greater definition than the legislature has chosen to do 
would be hazardous.” 

Despite this statement by the High Court, the “‘ standards of the 
community test ° was adopted by Sholl J. in MacKay v. Gordon & 
Gotch (Australasia) Ltd.°—an appeal against conviction under the 
Police Offences Act, 1957. He said 1°: “I accept for the purposes 
of my judgment the view of Martin J. in Wavish’s case, that 
“unduly emphasising matters of sex’ means dealing with them in 
a manner which offends against the standards of the community 
in which the article is published, distributed, ete. It is for the court 
to ascertain those standards for itself.” 

Earlier in his judgment *° the learned judge had said: “I have 
formed my own opinion on the question of obscenity, bearing in 
mind . . . the explanation of the phrase ‘ unduly emphasises matters 
of sex °’ given by the High Court in the Transport Publishing Co.’s 
case.”+ With respect, it is pointed out that the only reference the 
High Court made to this phrase as a phrase to be interpreted, was 
in the words quoted above and this, it is submitted, is hardly an 
explanation. Certainly the High Court did, in a lengthy passage, 
give reasons why the particular publications in question might be 
said unduly to emphasise matters of sex, but that hardly explained 
the phrase. 


15 Decided in November 1956 (1956) 99 C.L.R. 111. 
16 Supra. 

17 At p. 117. 

18 [1059] V.R. 420. 

19 At p. 426. 

20 At p. 425. 

21 [1958] A.L.R. 177 at p. 180. 
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Finally, in Kyte-Powell v. Heinemann Ltd.*? Pape J. purported 
to adopt the same test. He said *: “In Wavish v. Associated 
Newspapers Lid.** Martin J. considered that ‘ unduly emphasising 
matters of sex °’ should be construed as ‘ dealing with matters of sex 
in a manner which offends against the standards of the community 
in which the article is published’ and in MacKay v. Gordon & 
Gotch (Australasia) Ltd.” Sholl J. adopted that test and added 
‘It is for the court to ascertain those standards for itself... .’ It 
is my duty as a judge of first instance to apply the test so laid 
down, but I cannot but feel that a court may not in every case give 
full weight to the word ‘ unduly ’—which according to the Shorter 
Oaford Dictionary, means ‘ to excess ’—beyond the due degree ! 
It is, perhaps, inherent in the construction so adopted that one of 
the reasons for holding that a publication ‘ offends against the 
standards of the community ° may well be that matters of sex are 
dealt with to excess.” 

With respect, the learned judge would appear to be arguing in a 
circle. His statement may, however, be interpreted as meaning that 
to determine the meaning of the phrase “‘ unduly emphasises 
matters of sex ” a judge should have resort to the dictionary and 
not to the nebulous “‘ standards of the community ” test. 

The ultimate consequence is that a statement which a judge said 
might be a proper direction to a jury has been elevated to a state- 
ment of legal principle and has been confirmed in that status by the 
majority of the New Zealand Court of Appeal. It is not suggested 
that if North and Cleary JJ. had gone to the dictionary to deter- 
mine the meaning of the disputed phrase their decision would have 
been any different. But at least such an approach would have 
emphasised the fact that matters of law—and whether a publication 
is indecent within the meaning of the Act is a matter of law—are for 
the courts and not for the community. 

A. G. Davis, 


Decrees NISI AND NUPTIALITY 


Two recent cases illuminate that curious legal twilight between 
decree nisi and decree absolute in divorce. 

In Cook v. Cook + the short question was whether the Divorce 
Court had jurisdiction after decree nisi but before decree absolute to 
grant the wife an injunction ordering the husband to leave the 
matrimonial home forthwith and restraining him from molesting or 
interfering with her. The wife obtained a decree nisi in November 


22 [1960] V.R. 425. 
28 At p. 482. 

24 [1989] V.R. 57 at p. 62. 

25 [1959] V.R. 420. 

26 At p. 426. 

1 [1961] 2 All E.R. 791. Also reported at [1961] 8 W.L.R. 482. 
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1960 on the ground of cruelty but had delayed having it made 
absolute because she claimed that a post-nuptial settlement existed 
in respect of the home and wished this claim to be adjudicated upon 
before decree absolute. Although the conveyance of the home had 
been taken in the husband’s name, she alleged that she had con- 
tributed £250 and he £150 towards its purchase and that it had been 
agreed to effect the purchase in their joint names. Accordingly, in 
January 1960 she had given notice seeking a variation of this alleged 
post-nuptial settlement so as to be allowed to remain in the matri- 
monial home with her children, but there had been no adjudication 
upon this issue at the time of the decree nisi nor subsequently. 

In March 1961 the present proceedings for an injunction came 
before Lloyd-Jones J., who had pronounced the decree nisi the 
previous November. Both spouses were still residing in the house, 
as they had been doing since the original petition for divorce was 
filed in June 1959. Before the divorce suit was heard, the husband, 
on the wife’s application, had given two separate undertakings not 
to molest or make advances to the wife pending the hearing. After 
the decree nisi he had committed clear breaches of these under- 
takings by repeated assaults and abuse of his wife. 

For the husband it was argued that the court had no jurisdiction 
to grant an injunction in the form asked. His counsel submitted 
that once a decree nisi had been propounded the parties became 
strangers and all that remained, in effect, was the administrative 
act of granting the decree absolute. Although the interval afforded 
opportunities for interventions by the Queen’s Proctor and others, 
in gounsel’s submission there was really no suit in being on which 
the court could found jurisdiction. 

For her part counsel for the wife relied upon Rayden on Divorce, 
8th ed. at p. 495, para. 85, where, under the heading ‘* Molesta- 
tion,” it is stated: 

e When a matrimonial suit is pending (but not after final 
decree or after the petition has been dismissed) the court will 
restrain one spouse from forcing his or her society upon the 
other, and from other acts of molestation.”’ 

Counsel argued that a decree nisi is not a “ final decree,” so that 
the court had jurisdiction to give the wife the relief sought. She 
distinguished Smith v. Smith ? where the decree was one of judicial 
separation and Butt J. said ? ‘the parties are now strangers to 
each other and I have no jurisdiction over them. The proper person 
for Mr. Smith to apply to is a police magistrate.” The present case, 
as counsel emphasised, concerned a decree nisi of divorce, not a 
decree of judicial separation. 

Lloyd-Jones J. was persuaded by this argument. Finding sup- 
port in the remarks of Pearce J. (as he then was) in Silverstone v. 
Silverstone * where a husband was restrained from entering the 


2 (1889) 59 L.J.P. 15. 3 At p. 16. 
4 [1958] 1 All E.R. 656, [1958] P. 174. 
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matrimonial home pending the hearing of a petition even though he 
owned the premises, he stated the matter thus: 


“< There is no authority directly in point, but I cannot accept 
the submission that the court is only entitled to act in that way 
where there has been no decree nisi—that is, only up to the date 
of the decree nisi—and it seems to me that if the court is satis- 
fied, there being a suit still in existence, as there is in the 
present case, that the party who asks for relief is in danger of 
being bullied out of some remedy which she seeks or is being 
subjected to pressure, then, by a parity of reasoning, the court 
is equally entitled to act certainly up to the date of decree 
absolute. I say nothing about what the position might be after 
decree absolute because I am not asked to deal with that.” 
The learned judge referred to the decision in Gorulnick v. 
Gorulnick.® In that case the Court of Appeal accepted that there 
was authority ° to issue an order which might involve one spouse 
ceasing to live under the same roof as the other, although in the 
circumstances of that case they did not feel justified in interfering 
with the exercise of the discretion by the trial judge who had 
refused such an order. The matrimonial right of the husband to 
consort with his wife in the matrimonial home was therefore allowed 
to prevail over the proprietary right of the wife to exclude him from 
her house under section 12 of the Married Women’s Property Act, 
1882. Although ostensibly 7 proceedings under that section, Gorul- 
nick, like Silverstone and the present case, was concerned with the 
inherent jurisdiction of the Divorce Court to prevent what may be 
broadly termed ‘‘ molestation pending suit ’’: ‘the court must have 
power to protect a spouse involved in divorce proceedings ffom 
physical intimidation by the other spouse calculated to upset the 
status quo or to gain some tactical advantage pending the final 
determination of the suit. Similar objectives, of course, underlie 
the court’s power to award alimony pending suit and so to prevent 
the financial intimidation of an economically dependent spouse.® ° 
As Lloyd-Jones J. indicated, a different situation was involved 
in McDowell v. McDowell, where the proceedings were brought 
under section 17 of the 1882 Act and were not concerned with pro- 
tecting the wife’s person from molestation nor with protecting her 
property under section 12 of that Act. In McDowell the matri- 
monial home was jointly owned by the spouses, and the wife sought 
an order for sole possession after she had obtained a decree of, 


5 [1988] 1 All B. a po [1958] P. 47; and see critical note of A. Milner in 
(1958) 21 M.L.R. 

8 e.g., Shipman vV. Tipna [1924] 2 Ch. 140, Wuer the wife successfully 
invoked the Married Women’s Property Act, 1882, B. 

7 See headnote in Erne 1 All E.R. 146, but compare A of Morris L.J. 
at p. 149F and pao 

8 Bee [1988] 1 All E.R. acer 148 (per Hodson L.J 

2 See Slater v. Slater [1960] 3 All E.R. 217 at p. aD (per Pearce L.J.). 

10 (1957) 107 L.Jo. 184. 
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judicial separation: the Court of Appeal, reversing the trial judge, 
held that section 17 gave no power to oust one spouse where both 
had equal rights of ownership. McDowell in no way conflicts with 
Lee v. Lee 7+ and the other ‘* deserted wife ’”? cases, where, even 
though the husband has a clear title to the property, the court is 
prepared in section 17 proceedings to protect the wife’s occupation 
for such period as it thinks fit; for the wife in McDowell was not a 
deserted wife and was seeking to use the section not as a shield for 
herself but as a sword to drive out her husband. 

Having thus satisfied himself that he had jurisdiction, the 
learned judge decided that this was a proper case for the grant of 
the discretionary remedy sought. For if the husband were allowed 
back in the matrimonial home, he could not be trusted to behave 
himself, and even if he were enjoined to do so, the wife could not 
tolerate living in the same house with him again, which meant that 
she would have to leave for the sake of her own health and well- 
being.¥? 

In Young v. Young," the second of the cases under review here, 
the question arose whether a maintenance deed executed by the 
spouses after decree nisi but before decree absolute was a ‘“‘ post- 
nuptial settlement ” within the meaning of section 25 of the Matri- 
monial Causes Act, 1950, so that the husband could apply for its 
variation by the insertion of a dum sola clause. In the deed, which 
was entered into in May 1945, the husband covenanted to pay 
annuities to the wife during their joint lives and to their two chil- 
dren until the age of 16.1 The deed recited that this provision was 
made by mutual agreement in lieu of the wife applying to the court 
for maintenance, as she was entitled to do. The deed came into 
effect, and three payments fell due, before the date of the decree 
absolute. 

In 1956 the wife remarried and the husband stopped payments in 
ae 1957. An action for arrears was begun but discontinued as the 

ife’s advisers believed that she could not succeed because of the 
decision in Bennett v. Bennett.1° In that case the Court of Appeal 
had held that a very similar agreement before decree absolute was 
voit for want of consideration inasmuch as the wife’s promise not 
to apply for maintenance was contrary to public policy as an 
attempt to oust the jurisdiction of the court. After the Maintenance 
Agreements Act, 1957, came into force on August 17, 1957, a fresh 


11 [1952] 1 All E.R. 1299; [1952] 2 Q.B. 489, n. 

12 Two recent cases where the court intervened to er a wife from molestation 
are Htipgrave v. Hipgrave, The Times, August 31, 1961, and Lewis v. Lewts, 
ibid. In Jedfield v. Jedfield, The Times, November 10, 1960, the wife's 
application for an injunction to protect her from molestation was unsuccessful. 

18 [1961] 2 All E.R. 843. 

14 Or until leaving school, whichever was the later. 

15 [1982] 1 All E.R. 418. Even before being overruled by the 1957 Act, the 
ambit of this decision had been curtailed by the process of distinguishing, 
notably in Goodtnson v. Goodsnson [1954] 2 All E.R. 255 and Williams v. 
Walhams [1957] 1 All E.R. 805. 
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action for arrears from that date was brought in reliance upon sec- 
tion 1 (2). This validated the financial arrangements in a written 
maintenance agreement, notwithstanding the inclusion of a provi- 
sion purporting to restrict the right to apply to the court for main- 
tenance, although still declaring such provision itself to be void. 
The county court judge who tried the case found for the wife and 
the Court of Appeal dismissed the husband’s appeal, holding that 
the agreement fell within the 1957 Act and that the husband’s 
covenants were valid. Hence the present proceedings in which the 
husband sought to vary his liability under the maintenance deed. 

The husband was not able to invoke the 1957 Act to obtain a 
variation of the deed," since the provisions of that Act for the varia- 
tion of maintenance agreements only apply where both parties are 
either domiciled or resident in the U.K.,!8 and the wife had been 
domiciled and resident in the Australian State of Victoria since her 
remarriage. But for this obstacle the deed would clearly have fallen 
within the terms of the Act, which applies to any written agreement 
made before or after the Act between the parties to a marriage for 
the purposes of their living separately, being (inter alia) “ an agree- 
ment containing financial arrangements, whether made during 
the continuance or after the dissolution or annulment of the 
marriage.” 1° 

The 1957 Act not being available to found the action for varia- 
tion, the husband was driven back to the (for him) less sure ground 
of section 25 of the 1950 Act. This required him to show “ the 
existence of ante-nuptial or post-nuptial settlements made on the 
parties whose marriage is the subject of the decree.” Whas is 
meant by such settlements is the subject of an extensive case-law, 
in which the courts have sought to define the twin requirements 
that there be a “ settlement,” and that it have a “ nuptial ” 
character. 

There was no doubt that the deed of 1945 was a settlement. 
Although the term is not defined in the 1950 Act, the courts have 
always construed ‘‘ settlement ’’ liberally in this context so as to 
include much more than the conveyancer’s notion of property 
limited to persons in succession.?° The essential feature, as 
emphasised in Bosworthick v. Bosworthick?* and Prescott v. 
Fellowes ,** is that there should be some continuing provision or one 
involving periodicity of payments. Thus, the undertaking to pay an 


16 The insertion of a dum sola clause would have ended his liabihty under the 
deed since the child annuitants had by this date attamed 16 and left school. 

17 As distinct from its validation under s. 1 (2). 

18 g. 1 (8) (a). 

19 g, 1 (1). 

20 Although not, apparently, a settlement by will (Loraine v. Loraine [1912] 
P. 222); but Bromley (Family Law, p. 480) considers this case has been 
misunderstood. 

21 [1926] P. 159; affd. [1927] P. 64 (C.A.). 

22 [1958] 1 All E.R. 824. 
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annuity has been held to be a settlement, a decision in point in the 
present case; so too have a separation agreement containing finan- 
cial provisions,** and a deed of conveyance vesting a house in 
spouses upon the usual joint tenancy clauses.*> On the other hand, 
an out-and-out gift or an absolute transfer of property °° is not a 
settlement. 

It was over the required nuptial element that judicial opinion 
diverged in the present case. The learned registrar who heard the 
husband’s summons for variation agreed with the wife that this was 
not a post-nuptial settlement and dismissed the summons. Baker J., 
to whom the husband appealed, found in his favour, only to be 
reversed by the Court of Appeal. Moreover, the husband obtained 
leave to appeal to the House of Lords, which appeal is still pending. 

The difference of opinion between Baker J. and the Court of 
Appeal (Ormerod, Upjohn and Davies L.JJ.), which the House of 
Lords will have to resolve, is of considerable interest. The learned 
judge, after reviewing the principal judicial definitions of 
nuptiality,?7 was persuaded that the deed constituted a post-nuptial 
settlement: ‘f In May 1945 the parties were still man and wife. The 
settlement was made because of the marriage, the agreement being 
expressly between husband and wife. Two payments had to be 
made before decree absolute,’ and had it not been expedited, there 
would have been at least five.’ Moreover, he felt unable to distin- 
guish Melvill v. Melvill °? where the Court of Appeal held a settle- 
ment made after the husband had filed a petition for divorce to be 
a post-nuptial settlement on the ground that it made a settlement 
of property, the wife of the existing marriage being the settlor and 
the issue of the existing marriage being among the beneficiaries. In 
the present case, as in Melvill, the annuities provided for the chil- 
dren seemed to the learned judge to be a crucial element. 
Furthermore, it seemed to him that it could be said that there was 
a settlement on the wife in her character as wife: ‘* She was not a 

istress, nor a spinster, nor a single woman; she was a wife, the 


23 Jump v. Jump (1888) 8 P.D. 159; cf. Brown v. Brown [1986] 2 All E.R. 
1616, where the purchase of an annuity was held to be an outright gift, not a 
settlement. : 

24 Cooper V. Cooper [1982] P. 75. O. M. Stone has doubted whether this case is 
still valid: (1958) 21 M.L.R. 59, n. 19; but Baker J. does not question that a 
separation ment may be a settlement (at p. 846D), as is shown b 
Tomkins v. Tomkins [1948] 1 All E.R. 237 and Jeffrey v. Jeffrey (No. 2) 
[1952] 1 All B.R. 790. 

25 Smith v. Smith [1045] 1 All E.R. 684; Brown v. Brown [1959] 2 All E.R. 
266 (0.A.). 

26 As in Hindley v. Hindley [1957] 2 All E.R. 658 and Prescott v. Fellowes 
(cited note 22, supra). 

27 vig., Worsley v. Wontsy (1869) L.R. 1 P. & D. at p. 651, per Lord Penzance; 
Bosworthick (cited note 21, supra) at p. 72, per Romer J.; Hargreaves v. 
Hargreaves [1926] P. at p. 45, per Hill J.; Prinsep v. Prinsep [1929] P. at 
p 282, per Hill J.; Lort-Williams v. Lort-Willsams [1951] 2 All E.R. at p. 

5, per Denning J. 

28 In fact, three payments fell due before decree absolute, as the learned judge 
points out earlier in his judgment (p. 845D). 

29 [1930] P. 159. 
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wife, and she so remained to decree absolute. The first monthly 
payments cannot have been made to her otherwise than in her 
character as wife, on the footing of, because of and with reference 
to the interests of herself and her children.”’ 

The Court of Appeal reached the opposite conclusion.*° In their 
view when the deed was executed the marriage had to all intents 
and purposes come to an end through the pronouncement of the 
decree nisi. The deed, being executed, not on the footing of a con- 
tinuation of the marriage, but on the footing that it was to be 
dissolved, did not constitute ea post-nuptial settlement. As Upjohn 
L.J. observed, the whole tenor of the agreement looked at as a 
whole was to make provision for the wife and the children after the 
marriage had been terminated. 

The decision of the Court of Appeal would seem, with respect, to 
be more in accord with the ordinary meaning as well as the under- 
lying purpose of section 25. The law of divorce and the law of 
contract should be left to co-exist in their respective zones unless 
there is some compelling reason for allowing the former to invade 
the territory of the latter. Undoubtedly, the Divorce Court must 
have power to conduct a financial stocktaking upon the liquidation 
of a marriage. The House of Lords has affirmed this principle,*! to 
implement which various techniques have been evolved by statute 
or the practice of the court. One such technique is section 25 which 
opens a settlement to review and variation when the basis of the 
contract is removed by a decree of divorce or nullity. An alterna- 
tive approach is to regard the section as an attempt to fulfil the 
underlying intentions of the parties by implying a rebuse sic 
stantibus clause into their contract: once the circumstances envi- 
saged disappear, namely, the continuance of the marriage, the 
courts may rewrite the bargain.*? On either approach the deed in 
the present case was made with the end of the marriage in contem- 
plation, not its continuance. It was a divorce settlement, ngt a 
nuptial one.*® It was also, of course, a maintenance agreement 
and, but for the removal of the wife to Australia, would have been 
variable under the different principle and procedure of the 1957 
Act.** But the power to interfere with agreements under that Act 
could not be stretched outside the limits of domicile and residence 
prescribed by Parliament, although the present case prompts the 
question whether those limits are not too narrowly drawn. 

The two cases reviewed in this note show well the empirical 
approach of the English courts when faced with a fundamental 


80 Reported as Y. v. Y. (1961) The Times, July 26. 

81 Hyman v. Hyman [1929] A.O. 601. 

82 This explanation is alan to the discarded ‘implied term ” rationale of the 
common law doctrine of frustration in contract, but s. 25, unlike that doctrine, 
allows the court to replace the frustrated bargain with a different one. 

83 Thus, onl in the loosest sense could it be said to be made (in Baker J.'s 

hrase) ‘* because of the marriage.’ 
° 84 y discussed by O. M. Stone in (1958) 21 M.L.R. 57. 
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question like the exact status of the spouses between decree nisi 
and decree absolute. In Cook the spouses’ relationship to each 
other was regarded as more than that of strangers, whereas in 
Young it was treated as an empty shell. And both answers, it is 
submitted, in their contexts make good sense and good law. 


L. NEVILLE Brown. 


Toe MEANING or ** RECKLESS ” 


THE Prevention of Fraud (Investments) Act, 1958, which replaced 
the Act of 1989, prohibits the reckless making of any statement, 
promise or forecast which is misleading, false or deceptive for the 
purpose of inducing the sale or purchase of shares. Although there 
have been five reported cases on this section,*? the Court of Criminal 
Appeal has yet to give an authoritative ruling on the meaning of 
** reckless,” and the recent case of R. v. Grunwald, which dealt 
with one aspect of the recent activities of the Jasper group of 
companies, has done little to clarify the present confused state of 
the law in this field. 

The case is reported for the direction given by Paull J. on the 
meaning of ‘‘ reckless,” and for his summing-up on the evidence 
relating to the counts charged under the section. The learned judge 
purported to disagree with the existing difference of judicial opinion, 
and suggested a third approach to the interpretation of the section. 
On the one hand, there was the case of R. v. Mackinnon,* in which 
Salmon J. took the view that ‘* reckless ° was to be interpreted in 
the Same sense as in Derry v. Peek,’ so that it was necessary for the 
Crown to prove the absence of an honest belief on the part of the 
defendants. Against this, there were the views of Donovan J.° and 
Judge Aarvold 7 to the effect that ‘‘ reckless ’? was equivalent to 
“ careless,” so that a person could be convicted although he 
hontstly believed his statement to be true. In the view of Paull J. 
the jury had to consider whether the statement was reckless, as 
defined by the Oaford English Dictionary. The statement must be 
rash, and it must be made heedless of whether the person making 
it has any real facts on which to base his statement. Since it is not 
necessary to prove dishonesty, a statement may be reckless although 


s. 18 (1) (s. 12 (1) of the 1989 Act). 

R. v. Bates [1052] 2 All B.R. 842, affd. sub nom. R. v. Russell [1968] 
Boy- Mo 77; R. v. Blackburn (1955) 39 Cr.App.R. 84 (burden of proof); 
v 


. V. Moore [1956] Crim.L.R. 264 (sufficiency of evidence); R. v. Mackinnon 
956] 1 gB, 150; R. v. Grunwald [1981] 2 W.L.R. 606. 
8 Haen 3 W.L.R. 606. Also reported at [1960] 8 All E.R. 380. 
4 Prey 1 Q.B. 150. 
5 ) 14 A 
6 ) ates tee FBS] 2 2 All E.R. 842, approved obiter, by the Court of Criminal 


tea 

7 At the new trial occasioned Pee the raon of Salmon J. in R. v. Mackinnon, 
supra. See [1058] Crim.L 

8 ‘‘ Characterised . . . by oe caine 
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the person making it thinks that it is true. However, if a man 
expresses an opinion with which others may disagree, it is not reck- 
less if it is based on facts which he has reason honestly to believe 
exist.° With respect, this direction bristles with so many ambi- 
guities as to mislead a jury, the main one being a failure to 
distinguish clearly recklessness and evidence of recklessness. 

Although it is possible to treat the direction as consistent with the 

definition in Derry v. Peek,” it is submitted that it is more consistent 

with that of Donovan J. in R. v. Bates.” 

To the general criticism that the case is yet another example of 
the failure to develop a consistent meaning for the concept of reck- 
lessness,}? one may add three further comments. First, it is 
respectfully submitted that the learned judge misread the words of 
the section. The statement, promise or forecast is already ‘‘ charac- 
terised ”? by the Act, in the sense that it must be misleading, false 
or deceptive: its making must be reckless.%* Secondly, a dictionary, 
however well compiled, is an uncertain guide to the meaning of 
words in Acts of Parliament, which must be read in the context of 
the general law of the country.‘ One would think that a textbook, 
written by a trained lawyer whose identity is disclosed, or a judicial 
dictionary, would be more helpful than works of reference designed 
for a wider category of persons.?° Thirdly, there is some confusion 
about the meaning of ‘‘ dishonesty,” which appears to originate in 
the opinion of Donovan J., in R. v. Bates,’ that there is a distinction 
between a statement made recklessly, without belief in its truth, 
and one made recklessly, but with belief in its truth. But Lord 
Herschell’s distinction in Derry v. Peek was in relation to cargless 
statements; there was no suggestion that reckless statements could 
be similarly subdivided.” 

Lord Herschell pointed out that the essence of fraud is the 
absence of an honest belief in the truth of a statement.7® This is 
the factor which distinguishes careless statements from those Sa 
recklessly or intentionally (i.e., with knowledge of the falsity)? 

8 [1961] 2 ee 606, 610. 

10 (1889) 14 App.Cas. 437. 

[1952] 2 ATE. R. 842. ° 
12 2 bf (1953) 16 M.L.R. 284. 

18 The standard of proof may differ according to whether the prosecution is 
based on a statement or a forecast. Gross negligence may be sufficient in the 
case of a deceptive forecast. 

14 See Fisher V. Bell [1960] 8 All E.R. 781, 782-788; [1961] 1 Q.B. 304, 899. 
Even in a wider context, the inadequacy of a dictionary is illustrated by a 
reference to the meaning ascribed to the words ‘ ” and ‘* heedless,’ 

15 The reasons for rejecting aaka as authorities on justify the refusal 
to examine incisively the arguments presented therein. Apparently it is quito 
in order to cite a textbook against its author if he wıshes to assert a 
sition contrary to his earlier opinion! Bee British Land Co. Ltd. v. berberi 
Silver (Menswear) Ltd. [1958] 1 All E.R. 838, 982—988. Some encourage- 
ment may be derived from the view of Mr. Justice Balmon in (1961) 14 
Current Legal Problems, 1, 8. 

16 [1952] 2 E.R. 842, 844. 


17 (1889) 14 App.Cas. 337, 861. 
18 Ibid., p. 874. 
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careless statement is not ordinarily regarded as dishonest, but if the 
person making it does not believe in its truth, he must be treated in 
the same way as one who makes a false statement with knowledge of 
the falsity. Dishonesty in relation to a false statement means an 
absence of honest belief in the truth of the statement: it has nothing 
to do with the motives for making the false statement. 

However favourably one views the direction on the law, the 
learned judge’s summing-up on the facts does not escape criticism. 
In respect of the counts against Jasper, the learned judge directed 
the jury that there was no evidence that the statements were made 
recklessly. With regard to the first two, which were based on the 
offers to the shareholders of Lintang Investments Ltd. and Ely 
Brewery Co. Ltd., there was ample evidence that Jasper believed 
that sufficient money would be forthcoming to pay for the shares.’® 
The third count was based on a letter, signed by Jasper and 
delivered to Mr. Nidditch, the Chairman of Ely Brewery Co. Ltd., 
which promised that the shareholders would be paid in accordance 
with the terms of the offer. Before the letter was delivered, Jasper 
knew, and had confessed to Nidditch, that the money would not be 
available. He also knew that there was certain money (t.e., the 
funds of the State Building Society) which could not be used legally. 
It would be difficult to find stronger evidence of recklessness, and 
the learned judge was inclined to take the same view of the 
evidence.*° However, before signing the letter, Jasper telephoned 
Kanter (Grunwald’s partner) in London. Kanter did not tell Jasper 
that Grunwald had left the country, but he advised Jasper that it 
would be proper and right to sign the letter. Because Jasper acted 
on this advice, the learned judge thought that there was no evidence 
of recklessness.’ Jasper was accordingly acquitted, in spite of the 
fact that Kanter was familiar with all the facts known to Jasper.”? 
Although Kanter’s concealment of Grunwald’s disappearance may 
have led Jasper to assume that the money for the shareholders 
would be available within a few days, one would think that it should 
have been for the jury to decide whether the inference should be 
drawn. The matter was, of course, within the judge’s discretion, 
and he may have thought it unsafe to do so having regard to the 
nature of the prosecution’s case against Grunwald and Murray. 
Although there are strong arguments in favour of allowing a defen- 
dant to plead reliance on legal advice, the defence has not yet been 
accepted by the English courts.* 

If Jasper was acquitted because he relied upon the advice of a 


19 See [1961] 2 W.L.R. 606, 612. 

20 [1961] 2 W.L.R. 606, 614. 

21 Ibid., p. 615. 

22 The disappearance of Grunwald was irrelevant to Jasper's knowledge, since 
it would not have Jed him to beleve that the money would be available. 

23 Cooper V. Simmons (1862) 7 H. & N. 707; 168 E.R. 654; R. v. Davies (1928) 
20 Cr.App.R. 166; Howell v. Falmouth Boat Construction, Ltd. [1951] A.C. 
837. The defence of claim of right is, of course, a well-known exception. 
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solicitor, Grunwald was convicted because he was a solicitor. The 
count against Grunwald related to the offer addressed to the share- 
holders of Lintang Investments Ltd., for which the consideration 
was to be in the region of eight million pounds. Summing-up the 
evidence, Paull J. told the jury that with about five million pounds 
from the State Building Society and money from other reliable 
sources, there were sufficient funds to support the offer.2* However, 
if they thought than Grunwald, as a solicitor, knew that using the 
money of the State Building Society for his own purposes amounted 
to fraudulent conversion they ought to disregard that source in 
determining whether he had any basis for his statement. Without 
that money, the statement would be reckless.2° Clearly no man can 
use the money of others to purchase shares for his own benefit, but 
it does not follow that his offer for the shares is reckless. At the time 
of making the statement he does have the money, and if the 
shareholders transfer their shares in good faith their title to the 
money is good against the real owners. The 1958 Act is designed to 
protect the interests of shareholders and not to safeguard the funds 
of building societies. If the existing provisions are inadequate to 
prevent serious breaches of trust, it is not for the courts to strain the 
definition of some other crime having an entirely different object. 
It is difficult for a jury to believe that a man who has been fraudu- 
lent on one occasion could have acted honestly on another, but it is 
regrettable that a judge should direct them to adopt such an 
attitude, as was done by Paull J. in this case. 


B. W. M. Downey. 


e 
CAPACITY TO Marry AND THE Lex Loct CELEBRATIONIS 


THE sorry state of the conflict of laws in relation to nullity is largely 
due to the difficulty experienced by English courts in recognising 
problems of choice of law when confronted with them. This blind 


24 See [1961] 2 W.L.R. 606 at pp. 612, 616. ? 
25 [1961] 2 W.L.R. 606, 616-617. Grunwald was also charged with, and con- 
victed of, the fraudulent conversion of the funds of the State Building Society. 
1 The more recent instances of what Dr. Cheshire describes as a ‘‘ long-standing 
blemish " of this branch of law (Private International Law (6th ed. 196d) at 
. 870) are in Easterbrook v. Easterbrook [1944] P. 10, and in Hutter v. 
Futter [1044] P. 95, where the lex fori was applied in dis rd of the claims 
of the lex domicilii; in Mehta v. Mehta [1946] 2 All E.R. 690, where the 
lex fori was applied in disregard of the lex loci celebrationis and the lex 
domicilis of the husband; in Ssloer v. Stlver [1955] 2 AU E.R. 614, where 
the lex fori was apphed in disregard of the lex locs celebrationis and of the 
lex domscils: of the wife. In H. v. H. [1954] P. 268, in a petition for nullity 
for duress English law was applied although neither party had been domiciled 
here at the time of the marriage which had taken place in Hungary. On 
this occasion Karminski J. had pointed out that ‘‘in a case of this kind the 
question almost inevitably arises as to what system of law is applicable,"’ but 
he then concluded that the choice between glish and Hungarian law was 
“ almost academic '’ since both laws agreed in treating a marriage as voidable 
for duress. This treatment of the gosetion cf choice of law would appear 
inadequate, not only because s. 18 (8) of the Matrimonial Causes Act, 1950, 
was overlooked, but also because it 18 not certain whether duress renders a 
marnage voidable or vord. 


Noy. 1961 NOTES OF CASES 785 


spot has become particularly dangerous as a result of the current 
tendency to multiply the bases of nullity jurisdiction.? Decrees 
given on the rather slender jurisdictional foundations which are now 
thought sufficient in English courts are not likely to be respected 
abroad unless meticulous attention is paid to questions of choice of 
law.® It is therefore disturbing to find that once again the presence 
of a choice of law problem appears to have been overlooked in the 
recent decision of Karminski J. in Breen v. Breen * although on this 
occasion it was the lex loci celebrationis and not, as usual, the lew 
fori which was applied as the result of this oversight. 

The parties were married in Dublin in 1958. The husband had 
been married before, also in Dublin, but this marriage had been 
dissolved in 1952 by a decree of divorce given by an English court. 
The husband had always been domiciled in England and nothing 
was said in the judgment about the domicile of his second wife at 
the time of the marriage in 1958.5 The petition was presented by 
the wife on the ground that in Eire by virtue of article 41, section 
8 (8) of the Constitution of Ireland of 1987,° the divorce granted in 
1952 was not recognised so that, as the first wife was still alive, the 
marriage celebrated in 1958 was bigamous and void. 

The petition was dismissed on the ground that article 41 of the 
Irish Constitution did not prohibit recognition of divorces granted 
by the courts of the domicile of the parties. The judgment of 
Karminski J. was given up entirely to the task of interpreting 
article 41 and choosing between the conflicting views on this provi- 
sion expressed obiter by two judges of the Irish Supreme Court in 
Mayo-Perrott v. Mayo-Perrott.'| Nothing was said, however, in this 


2 See Ramsay-Fairfaz v. Ramsay-Fairfaw [1956] P. 115, and Ross Smith v. 
Ross Smith [1961] 1 All E.R. 256. 

3 ‘What must be resisted at all costs is the present tendency to apply the 
lew fort as | matter of course *': Cheshire, op. oit., at p. 860. 

4 [4961] 3 All ER. 225. Also reported at [1961] 8 W.L.R. 900. 

5 She had then been a widow, her former husband, a Mr. Smith, having died 
in 1942. Her petition asserted that the parties were now, i.e., in 1959, 
domialed in England; alternatively that the wife had been ordinarily resident 
in England for three years. This alternative pleading carries a hint that the 
wife may not have been domiciled in England at the time of the marriage but 
it falls short of suggesting that the wife was then domiciled in Erre. 

€ This subsection states that ‘‘no person whose marriage has been dissolved 
under the civil law of any other state but is a subsisting vald marriage under 
the law for the time being ın force within the jurisdiction of the Government 
and Parliament established by this Constitution shall be capable of contracting 
a valid marriage within the jurisdiction during the hfetime of the other party 
to the marriage as dissolved." 

7 [1958] LR. . In this case, which was fully discussed by P. R. H. Webb 
in (1959) 8 1.0.L.Q. 744, it was held that it would be contrary to public 
policy to enforce in Hire an order for costs made by an internationally compe- 
tent English court when granting a decree of divorce. Whereas Maguire C.J. 
thought that art. 41, s. 3 (8) prevented recognition of foreign divorces in 
Ireland, Kingsmill Moore J. considered that the prohibition of remarriage did 
not extend to persons divorced by a competent foreign court. In spite of 
Kearminski J.’s preference for the opinion of Kingsmill Moore J., the effect of 
the subsection remains unsettled in Hire as well as in England. Moreover, 
a petition for nullity could be presented in Eire by ether of the parties in 


Vou. 24 28 
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judgment to explain why the validity of this marriage should 
depend on the law of Ireland even though this might have led to the 
startling result of an English court condemning an irreproachable 
decree of divorce pronounced by itself. The application of Irish law 
might have been conceded without discussion to determine the 
formal validity of a marriage celebrated in Ireland or to decide the 
capacity to marry of persons domiciled there, but there was no 
suggestion here that the marriage was defective in form and neither 
of the parties had been found to have been domiciled in Ireland at 
the time of the marriage. 

It may have been thought by the petitioner that the authority 
for applying Irish law could be found in the provisions of article 41 
on which her case was based. If, as the petitioner contended, 
article 41 prohibited remarriage of divorced persons in Ireland then 
the prohibition was expressed in terms not restricted to persons of 
Irish domicile; if the Irish legislator was willing to carry disapproval 
of divorce to the point of denying the validity of all foreign divorces 
he would not be likely to hesitate before sacrificing the principle 
that capacity depends on the personal law and he would certainly 
be competent to decide who should be allowed to be married in 
Treland. 

To an Irish court these arguments might well appear conclusive 
but a court in this country could not pay regard to foreign ad hoc 
choice of law clauses, such as these arguments postulate, not even 
by invoking renvot, unless there had been a prior reference by the 
English conflict of laws to this foreign law. 

There remains the possibility of explaining the application of 
Irish law by assuming that capacity to marry must be established 
under the lew loci celebrationis as well as under the law of the domi- 
cile of the parties. Westlake,® Cheshire ° and, with some hesitation, 
Dicey 1° maintain that this requirement is part of the conflict of 
laws; there is, however, no English case in which this requirement 
was applied and one Australian case in which it was rejected.’ The 
reasons which have been advanced in support of the rule either 
presuppose that the lew loci celebrationis is also the lew fori in which 
case they are manifestations of public policy, or, as Dr. Cheshire’s 
argument that ‘‘ no system of law can allow the use of its procedure 
for the contracting of unions which it considers to be void,” they 
would explain why a marriage will not be allowed to take place in one 
country rather than why it should be held void by the courts of 
another. Although Irish law must be respected by Irish registrars 
of marriage it does not follow that English courts must apply Irish 


Breen v. Breen. A decree of nullity would be entitled to recognition here as 
given by the courts of the at wa ase the marriage had been celebrated: 
Corbett v. Corbett [1957] 1 All 
8 Private International Law (7th ed. i955) at p. 56. 
9 Op. cit., at p. 816. 
10 Confit ‘of Laws (Tih ed. 1958), Rule 81, Yipee 2, at p. 256. 
° 11 Will of Swan (1871) 2 V.R. Œ.E. & M.) 
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law in respect of marriages celebrated in Ireland. Professor Flem- 
ing,” although willing to support the rule proposed by Dr. Cheshire, 
qualifies his support by a significant reservation which finds an 
echo in Dicey. He suggests that the incapacities laid down by the 
lew loci celebrationis should be examined to find whether they were 
intended to apply to persons not domiciled there, hoping that they 
will be discovered not to be intended “ for a rigid territorial appli- 
cation.” This hope would probably have been disappointed in the 
case of article 41, but in any case it does not say much for a rule 
that its advocates expect to be able to escape the need of applying 
it. 

Breen v. Breen is likely to find its way into the books as the only 
English case in which it has been decided that capacity to marry 
depends not only on the law of the domicile of the parties but also 
on the leg loci celebrationis, even where it does not coincide with the 
lew fori, but as a solitary and inarticulate precedent it should be 
considered insufficient to establish a rule of very doubtful merit. 

Another and perhaps even more important aspect of this case 
concerns the attitude to be adopted by English courts towards the 
prohibition of remarriage by divorced persons, a form of impedi- 
ment which has so far not been considered in these courts. The Irish 
courts are still free to decide that under article 41 no divorced 
person is allowed to marry again.'** If that should happen an English 
court might be called upon to pronounce upon the validity of a 
marriage, celebrated in Ireland or elsewhere, between persons domi- 
ciled in Ireland, of whom one had previously been divorced by an 
integnationally competent court. 

In Breen v. Breen Karminski J. gave no indication that, if 
necessary, he would have been unwilling to apply such a rule even 
though this would involve contradicting an English decree of 
divorce. This conclusion would appear to follow inevitably from the 
rulg that restrictions on the capacity to marry imposed by the lex 
domicilii must be enforced.1® There are, however, some arguments 


12 (1951) 4 Int.L.Q. 389. 

14a Çf. the comments on Breen v Breen in (1961) 111 The Law Journal, p. 609 
which conclude that ‘' the Courts of the Republic are not bound by the decisions 
of an English Court, any more than Enghsh Courts are bound by the decisions 
of the Courts of the Republic, and where the law of husband and wife or family 
relations are concerned the argument as to comity does not carry much weight 
in the Republic of Ireland.” en, 

18 Although the rule pera: bigamy, from which the prohibition of re- 
marriage of divorced peraons is derived, is one to be classified under the 
rubric of legality of a marriage and not under that of capacity to marry (see 
Cheshire, op. cit., at p. 826 et seq.), the common practice of dealing with 
bigamous and incestuous marriages as calling for the application of the choice 
of law rule on capacity to marry has been followed on this occasion where 1t 
will make no difference to the result if the legality of a marriage depends on 
the same law which governs capacity. This practice, however, can lead to 
serious confusion. Thus, if one holds the view that the prohibition of bigamy 
can be expressed, without ‘‘ abuse of language ° (Dicey, op. cit. at p. 261), 
as an incapacity to marry of a married man or woman, one will proceed to 7 
assert that the mability of entering into a polygamous marriage in England 
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pointing to a different conclusion, Thus, Wolff described a similar 
situation brought about by the refusal of Italian law to recognise 
divorces between Italian subjects as one where international 
harmony, demanding the application of Italian law, would be too 
dearly bought at the price of internal dissonance. ‘‘ An English 
court,” he therefore concluded, ‘‘ cannot be expected to treat a 
marriage as existing in spite of a divorce decree which it has itself 
pronounced and which was entirely correct.” * These observations, 
made in the course of discussing the so-called ‘‘ incidental ques- 
tion,” must be contrasted with others, addressed to the specific 
question of remarriage after divorce, where the Italian impedi- 
mentum ligaminis is said to prevent a valid marriage in England by 
Italians domiciled in England who had been previously divorced in 
an English court. The fact that these statements, even allowing for 
their different contexts, appear incapable of reconciliation aptly 
illustrates the difficulty of this problem. 

A solution, it is submitted, cannot be found by stressing the 
** internal dissonance ” resulting from disregard by a court of its 
own decrees. It should make no difference that the decree was 
given by the courts of another country as long as they were com- 
petent to do so. If an English court cannot be expected to ignore 
its own decrees it also cannot be expected to ignore those given 
properly in other countries, and the reason for treating this expecta- 
tion as exorbitant must be found in the law which makes such 
demands. The prohibition of remarriage of divorced persons under 
Italian and possibly under Irish law cannot be classified as penal, 
not only because it applies to both parties, but because it derives 
from the concept of marriage as an indissoluble union and not from 
any notions of punishment. On the other hand English public 
policy may prevent the enforcement of impediments to marriage 
which are not penal but inspired by religious dogma, such as the 
impedimenta ordinis and voti, imposed on priests, monks and nuns, 
which are in force in some Catholic countries.** Yet public polity is 
more readily offended by a requirement of celibacy imposed on 


can be stated in the form of a rale denying to persons, married or unmarmied, 
who are domiciled in England, capacity to marry polygamously wherever such 
marriage be celebrated (Dicey, Hale 86). It is submitted that there 1s no 
such rule but that the attempt to formulate ıt results from the fallacy of 
translating the qoelities of the institution of marriage in Bnglish law into 
terms of personal capacity. 

14 Private International Law (2nd ed. 1980) at p. 210. 

15 At p. 879. 

16 Dicey, op. oit. at p. 15. It is generally accepted that public policy could and 
should control the application of foreign laws imposing impediments. The 
Royal Commission on Marmage and Divorce, 1061-55, Cmd. 9678, para. 885, 
p. 238, recommended, however, that English courts should grant nullity 

ecrees in respect of marnages void for miscegenation under the personal law 
of the parties. ‘The explanation offered for this surprising disregard of the 
posatbilities of public policy, vis., that ‘* the court’s decree is merely declaratory 
of the position under the personal law,'’ implies—wrongly, it is submitted— 
that there is no difference between recognising a foreign decree of nullity and 
giving a decree in application of foreign law. 


Nov. 1961 NOTES OF CASES 789 


unmarried than on married and divorced persons. In the last resort 
the attitude to be adopted by English courts to prohibitions of 
remarriage by divorced persons must depend on the attitude taken 
by the courts to the institution of divorce. Although, in the words 
of the Royal Commission on Marriage and Divorce, the state has 
recognised ‘f that in certain circumstances it would be contrary to 
public policy and would inflict hardship on individuals if the 
marriage could not be dissolved . . . and the parties set free to 
marry again,” 17 it would seem doubtful whether this sentiment can 
be translated into a rule of ordre public international. 
J. UNGER. 


An INEFFECTIVE GIFT 
In Spellman v. Spellman + the facts were not as follows: 


Relations between H. and W. having deteriorated after three 
years of marriage, the couple decided to have another car to see 
whether this would bring them together again. H. bought a 
new Austin Healey Sprite, and when W. first saw the car H. 
told her that it was the car he had bought for her. H. had the 
idea of making a gift of the car to W., and it was registered 
with the local authority under the Vehicles (Excise) Act, 1949, 
in W.’s name. Although it was intended that W. would learn 
to drive the Sprite she had not done so when, three weeks later, 
H. left her, taking the Sprite with him. H. and W. both 
claimed the car in an application under section 17 of the 
e Married Women’s Property Act, 1882. 


If those had been the facts, what would the result have been? It is, 
of course, impossible to say. The courts sometimes place impor- 
tance on what the parties ‘‘ must be taken to have intended at the 
time of the transaction itself’’*; here the parties seem to have 
thought of the car as a gift from H. to W., and therefore W. may 
have succeeded. Alternatively, H. and W. might possibly have 
been held to be jointly entitled to the new car. 

«But those were not the facts. What really happened was that 
H. did not, in law, buy the Sprite: he entered into a hire-purchase 
agreement whereby he agreed to hire the car for up to two years, 
and obtained an option to purchase the car if certain conditions 
were fulfilled. In the result, the real owner of the car not being 
before the court, and his views not being known, H. succeeded in 
his claim, and W. was ordered to sign the registration book of the 
car and to deliver it to H. 

These were the different points raised in argument, and the way 
in which the court disposed of them: 


17 Cmd. 9678, para. 86, at p. 7. 
1 [1961] 1 W.L.R. 921; [1961] 2 All H.R. 498 (C.A.). 
2 Re Rogers’ Question [1948] 1 All E.R. 828, per Evershed M.R. 
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Gift. “ It is probable,” said Danckwerts L.J.° ‘* that the parties 
originally had no conception of the position of the motor car except 
that of an ordinary gift of a motor car, a chattel, from the husband 
to the wife.” But, of course, H. could not give what he did not own, 
so no property in the car could pass to W. 


Equitable assignment of a chose in action. ‘‘ The various rights 
which were owned by the husband under the hire-purchase agree- 
ment,” said Danckwerts L.J., ‘f... would be a chose in action and 

. . could be the subject of an equitable assignment which would not 
require to be in writing, nor, if it was done in an effective manner, 
would it require consideration. ... No form of words is required 
for the purpose of making an equitable assignment as long as the 
intention can be fairly collected from what was said between the 
parties or even from a course of conduct.” 

The parties originally thought of the position as a gift of the car 
from H. to W. and, said Danckwerts L.J., ‘ the fact that the wife’s 
name was put in the log book is some evidence of an intention to 
convey the ownership of the car to the wife.” Yet the learned Lord 
Justice held that this was ‘f not sufficient for the purposes of the 
transfer of equitable rights which would be required by an equitable 
assignment.” 

Why was there no sufficient evidence of an intention to make an 
equitable assignment? Must the parties appreciate that they are 
assigning a chose in action rather than conveying property? Clearly 
not.* Perhaps the reasoning runs on these lines. H. intended to 
give the car to W. Taking the car on hire-purchase in his own 
name, he must be taken to have intended to pay the instalments and 
to carry out the other terms of the hire-purchase agreement to 
which he, and not W., was a party. The hire-purchase agreement 
prohibited H. from assigning the benefit of the agreement * or from 
parting with possession of the car. Therefore the intention to be 
deduced from these facts is that H. intended to retain possession of 
the car, to permit W. to use it (apparently this was not prohibited 
by the agreement) and, when he had exercised the option to pur- 
chase and acquired the property in the car, to give the car to ,.W. 
There was therefore no present assignment of rights, but a mere 
intention to make a future gift, which neither law nor equity would 
enforce. 


Intention to create legal relations. Another reason—the main 
reason, in Willmer L.J.’s view—why W. failed was that there was 


3 With whom Ormerod L.J. a on all points. 

4 Whiteley v. Hilt [1918] 2 K.B. 808 (CAS. 

ö This was not of itself a fatal objection to an equitable assignment, according 
to Danckwerts L.J., citing Re Turcan (1888) 40 Ch.D. 5. On the other hand, 
Wilmer L.J. thought that this provision made it *' quite impossible ” for W. 
to succeed, because a court order in W.'s favour “would in effect | uire 
the husband to break his contract with the hire-purchase corporation.’ an 
aoe assignment had been effected what would W.'s position have been if 

had later ceased to pay the instalments? 
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no intention to create legal relations: this was ‘f merely an informal 
dealing with the matter between the husband and wife which is 
common in daily life and which does not result in some legal trans- 
action, but is merely a matter of convenience ’? (per Danckwerts 
L.J.). This doctrine—the ‘‘ Balfour v. Balfour è principle ’’—is, of 
course, well known in its application to alleged contracts. But 
applications under section 17 of the 1882 Act are not really based 
on contractual rights; the court is empowered, in any question 
between husband and wife as to the title to or possession of pro- 
perty, to make such order with respect to the property in dispute as 
it thinks fit. Once property is acquired, the absence of any inten- 
tion to create legal relations is, it is submitted, irrelevant. Whether 
the parties like it or not, their relationship, with the property and 
inter se, is a legal relationship. 

Suppose, for instance, H. had bought the car outright and 
delivered it to W. Would the gift be upheld? Not if the absence 
of intention to create legal relations is vital. For to pass the 
property in goods by way of gift there must be either a deed (the 
formality of which doubtless displays an intention to create legal 
relations) or delivery to the donee with intention to give; and an 
intention to give must surely contemplate a legal relationship—that 
of donor and donee. There are ample precedents for legal relation- 
ships such as this—intended or not—being upheld. As Professor 
Kahn-Freund said of an earlier case 7: ‘* Balfour v. Balfour was 
indeed most relevant to the decision, but it should have yielded the 
lesson that section 17 [of the 1882 Act] ought to be applied without 
making the attempt to cast the mutual dealings between the spouses 
into the mould of legal institutions, whether they be contract, gift 
or trust ’—or, we may now add, assignments of choses in action.® 

Indeed, what the court has done in the instant case is not, it is 
submitted, to rely on the Balfour v. Balfour principle at all. It has 
instead expressed a finding of fact—a finding that, by taking the car 
on hire-purchase, H. did not seriously mean to give the car to W. 
at all at that stage. What the result would have been had H. taken 
the,car under a credit-sale agreement whereby no property passed to 
him (were such agreements in use in this country with respect to 
cars) is anyone’s guess. Probably the result would have been the 
same. But if H. had, instead, bought the car with the aid of a 
personal loan from his bank the result might have been very 
different. 

The case is yet another illustration of the effect of the artificial 
contract of hire-purchase—artificial because, no doubt, both H. and 





e [1919] 2 K.B. 671. 

7 In (1958) 16 M.L.R. at p. 48, commenting on Hoddinott v. Hoddinott [1949] 
2 K.B. 406 (the ‘‘ football pool case °’). 

8 And see Rimmer v. Rimmer [1958] 1 Q.B. 68, per Romer L.J. at p. 76; 
iene v. Fribance (No. 2) [1957] 1 W.L.R. 884, per Denning L.J. at 
p. : 
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W. (and, probably, the car dealer *) thought that they were buying 
the car. We have in recent months seen many odd and unforeseen 
results of the hire-purchase contract. This case may not be the 
oddest; it must surely be one of the least foreseen. 


AUBREY L. Diamonp. 


DAMAGES FOR BREACH OF A HIRE-PURCHASE CONTRACT 


ALTHOUGH the judgment of the Court of Appeal in Yeoman Credit 
Ltd. v. Waragowski + occupies only four pages in the Weekly Law 
Reports, the decision raises important points of law. 

The defendant entered into a hire-purchase agreement with the 
plaintiffs in January 1959 for the hire of a van. Of the hire-purchase 
price of £484 7s.,? £72 was paid immediately by the defendant, 
and the balance (less £1) was payable in thirty-six monthly instal- 
ments of £10 0s. 9d. The remaining £1 was payable at the end of 
the hiring period, if the option to purchase was exercised. 


Clause 7 of the agreement provided : 


“ Should the hiring be terminated by the hirer or the owner 
then the hirer shall forthwith pay to the owner damages for 
breach hereof (if any) and either (a) such further sum as with 
the total already paid by the hirer by way of first payment and 
rentals shall equal one-half of the hire-purchase price as agreed 
compensation for the depreciation of the goods or at the option 
of the owner (b) the amount of rentals and other moneys then 
already due thereunder together with such further sums 88 
would if the hiring had not been terminated have been payable 
in respect of rent during the period (if any) between the 
termination of the hiring hereunder and the return of the goods 
to the owner.”’ 


The defendant took delivery of the van, but failed to pay any of 
the monthly instalments due thereafter. On July 18, 1959, the 
plaintiffs terminated the hiring, and on July 21, 1959, they resumed 
possession of the van and subsequently resold it for £205.° After 
the sale the plaintiffs brought an action in the High Court claiming 
under clause 7 (b) of the agreement £60 4s. 6d., the rentals due up 
to July 6, 1959, and also claiming under the main part of clause 7 


® Possibly even the hire-purchase corporation: of. Lowe vw. Lombank Ltd. 
[1960] 1 All B.R. 611, per Diplock J. at p. 617. 

1 [1961] 1 W.L.R. 1124. Also reported at [1961] 8 All E.R. 145. 

2 Not £484, as the report states in error at p. 1125: see judgment at p. 1127. 

8 Although the master found that this was the best price obtainable in all the 
circumstances, it is suggested that, apart from other possible factors, additional 
losses are frequently incurred through repossessed goods being sold—by auction 
or otherwise—for cash rather than being relet on hire-purchase terms. Obviously 
the latter method is more advantageous from the hirer’s point of view. For 
the American approach to the realisation problem, see the Uniform Commercial 
Code, s. 9-504 @) and Gilmore in (1951) 16 Law and Contemporary Problems, 
27 at pp. 40, . 
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damages for breach of contract.‘ Why they chose this course of 
action is not clear. It may have been because if they had proceeded 
under clause 7 (a) they would have been left with an unrecoverable 
deficiency of £11 8s. 6d.” On the other hand, the uncertainties of 
the legal position concerning the minimum payment clause may 
have been the motivating force. 


On December 80, 1959, Master Grundy gave judgment for the 
plaintiffs for £60 4s. 6d., and for damages to be assessed. These 
were assessed in due course by Master Lawrence at £90 8s. 6d. He 
arrived at this figure by calculating the difference between the full 
hire-purchase price (less the £1 on the option to purchase) of £484 
7s. and the sum of the resale price of the van, £205, the cash deposit 
of £72, and the amount of the judgment for the arrears of rentals. 
In other words, he used the method which is appropriate for calcu- 
lating damages in a straightforward agreement for the sale of 
goods. The question on appeal, therefore, was whether this 
approach was correct. The Court of Appeal unanimously held that 
it was. 

Three arguments were presented to the court. The first, for the 
defendant, was that the plaintiffs had failed to show any damages at 
all, and that they were really claiming damages for the non-payment 
of money, the rentals in arrears. To support these propositions coun- 
sel apparently relied on a well-known passage in the judgment of 


4 The court did not question their right to do so, but it is suggested that the 
words ‘‘ the hirer shall forthwith pay to the owner damages for breach hereof 
¿f any),”’ read in the light of the whole agreement, refer not to a claim by 
the owner for the loss of the whole contract, but to a breach of specific cove- 
nants, such as the repairs and mamtenance covenant common in hire-purchase 
agreements. ,Three reasons support such an interpretation. First, the 
presence of the qualifying words, “if any.” Secondly, the fact that clause 7 
applied both where the hiring was terminated by the hirer and where it was 
terminated by the owner: a clam for general damages could only be sup- 
ported in the latter event, but one for breach of, say, the repairs covenant 
would be equally applicable in both artuations. hirdly, because if the 
plaintiffs’ interpretation is correct, sub-clauses (a) and (b) would be largely 
superfluous, since, ın the light of the present decision, the owner, on terminating 
the agreement, would be able to recover his full loss by swng under the main 
pert of clause 7. Having said all this, however, ıt should be added that it 
oes not follow that the plaintiffs had no right to claim general damages. 
They did have the right, not because of clause 7, but because the right is 
derived from the common law and is not dependent on the parties’ agreement. 
5 Or £12 8s. 6d. if the final £1 payable on the exercise of the option to purchase 
is moluded. The surmise and the calculations are the writer’s, not the 
court's. In making the calculation no allowance has been made for the 
unearned portion of the finance charge. The point is dealt with ın the next 
note. 
See s. 50 of the Sale of Goods Act. Master Lawrence appears to have made 
no allowance for the unearned portion of the finance charge of £74. It 
1s submitted that he should have done so by using the so-called Rule of 
“78,” after allowing for the profit element in the unearned portion (usually 
approximately one-fifth) of the charge. Bee further, ‘‘ The Rebate Question.” 
(1961) 105 8.J. 394. 8. 15 (1) (c) of the Australian Uniform Hire Purchase 
Bill, which has now been adopted by all the states, deals expressly with this 
roblem. See also Interoffice Telephones Lid. v. Robert Freeman Co., Lid. a 
957] 8 W.L.R. 971, esp. at p. 974 (C.A.). 


a 
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Salter J. in the unreported case of Elsey v. Hyde.* The court, 
however, rejected the argument. ‘It seems to me,” said Davies 
L.J., who delivered the only reasoned judgment, “‘ that the circum- 
stances here are entirely different from the case where there has 
been a failure of an obligation to pay money. This was not merely 
the failure of an obligation to pay money. The defendant had 
agreed to hire this vehicle, and, subject to his right to terminate the 
agreement lawfully by notice, in which event certain results would 
ensue, to pay the sums that I have mentioned over a period of three 
years.” © If one may venture to put the answer in another form, 
counsel’s argument would only have been tenable if the defendant 
bad had the right to terminate the agreement at any time without 
paying anything more than the rentals in arrears. Here, of course, 
he had no such right.® Davies L.J. thought that Elsey v. Hyde 
was distinguishable because of the wording of the minimum pay- 
ment clause in that case, but it is suggested that the better explana- 
tion is that in the passage of his judgment on which counsel relied 
Salter J. was not directing his mind at all to the question whether 
the hirer was entitled to terminate the agreement at any time with- 
out further payments on his part. 

Defendant’s counsel argued, in the further alternative, that the 
plaintiffs’ claim was really a claim for depreciation, and that as the 
owners had elected not to proceed under clause 7 (a), they could not 
now claim depreciation by the back door. The court also rejected 
this contention. As Davies L.J. pointed out, the fact that the van 
fetched only £205 six months or so after it had been bought by the 
plaintiffs from the dealer for £860 did not prove that it had depre- 
ciated to the extent of the difference in the interval: the vehicle 
might only have been worth £250 or less at the beginning. In any 
event, as has already been noted, the damages which were awarded 
by Master Lawrence and the amount which the plaintiffs would have 
been entitled to recover had they proceeded under clause 7 (a) Were 
not the same. 

This brings us back to the original question. What damages 
could the owners prove that they had suffered? Davies L.J. thought 


7 Jones and Proudfoot, Notes on Htre Purchase Law, 2nd ed., p. 107 at p. 118. 
The passage in question reads as follows: ‘* Then there is a third case I take, 
and that is this one, where the hire is determined by the owner, because the 
hirer is in arrear with his payments. It 1s proved that this 1s a breach of this 
contract, and it is proved that that breach, apart from any termination of the 
hirer (sic), would give the owner a nght to damages against the hirer. But 
what would those damages be? They would be interest on the amount unpaid 
and nothing more. The fact that the hirer is ın arrear with his payments 
will not entitle the owner to any damages for depreciation of these things. 
The reason that they have suffered is that they have second-hand goods put on 
their hands before they have received very much money in respect of them. 
That ıs not the result of the hirer’s breach of contract, in being late in his 

ents, it 18 the result of their own election to determine the hiring... ."’ 

8 [1961] 1 W.L.R. 1124 at p. 1128. 

9 Cf. Universal Guarantee Pty. Ltd. v. Carlile [1957] Victoria L.R. 68 at p. 77. 
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that the following proposition contended for by the plaintiffs was 
sound in law and unassailable, and he adopted it *°: 


“ He [the hirer] agreed over a period of three years to make us 
payments totalling £488 7s. He chose to pay us nothing apart 
from the £72. He did not exercise his right to terminate the 
contract. He broke it. As a result of that, instead of receiving 
that sum of money, we have, by selling the car, by suing him 
and getting judgment, received that sum of money less £96 2s. 
6d., and that is our damage.” 


With respect, this reasoning is unsound for the following 
reasons. It is well-established law that ‘‘ Where a man is bound by 
covenants to do one of two things, and does neither, then in an 
action by the covenantee, the measure of damages is in general the 
loss arising by reason of the covenantor having failed to do that 
which is least, not that which is most, beneficial to the cove- 
nantee,”’ 11 or, as it was put in more general terms by Maule J. in 
Cockburn v. Alexander, ‘‘ Generally speaking, where there are 
several ways in which the contract might be performed, that mode 
is adopted which is the least profitable to the plaintiff, and the least 
burthensome to the defendant.” This rule, which appears to be 
absolute in character, was expressly approved by a strong Court of 
Appeal in Withers v. General Theatre Corp.,** and has been applied 
both in Chancery and at common law in a variety of circum- 
stances.!5 It has not, so far as the writer is aware, so far been 
applied in a hire-purchase situation, but the possibility of its arising 
with respect to a lease was anticipated by Scrutton L.J. in Withers’ 
case, After referring to cases in which the rule had been applied, 
the learned lord justice continued 1°; 


* Those two cases ‘7 appeal to my mind because they both hap- 
pen to have been cases of charterparties, but Romer L.J. says 
the case which appeals to him is that of a lease for 7, 14 or 21 
years which is wrongfully determined at the end of 5 years by 
° the landlord. On what basis are damages to be assessed ? 


10 Note 6 at p. 1129. 

11 Robinson v. Robinson (1861) 42 E.R. 547, per Cranworth L.O. at p. 551. 

12186 E.R. 1459 at pp. 1468-1469. 

18 Cf. Scrutton L.J. m Withers v. General Theatre Corp. [1988] 2 K.B. 686 at 
p. 561: "A jury ought not to be asked to award damages on what the 
plaintiff might have Sry earth but they ought to have been told that the 

uestion was what would be the most beneficial performance of the contract to 

e defendants, and that the damages could not exceed a basis calculated upon 
that. . . .'’ (Italics added.) “ eficial'’ in this context is used in the 
game sense as ‘' least burthensome.”’ 

14 [1938] 2 K.B. 686. 

15 6.g., Robinson v. Robinson, supra (trustee failing to invest in either of two 
modes equally lawful by the terms of the trust instrument); Kaye Steam 
Navigation Co., Lid. v. W. & R. Barnett, Lid, (1082) 48 T.L.R 440 (option 
with charterparty as to port of discharge); Withers v. General Theatre Corp. 
Ltd., supra (option with defendants to transfer artist’s engagement from the 
London Palladium to any other music hall owned by them). 

16 [1933] 2 K.B. 686 at p. 549. 

11 viz., Cockburn v. Alexander, supra, and Kaye Steam Navigation Co. v. 
Barnett, supra. o 
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Answer: On the basis that the landlord can determine the lease 
in 7 years, and therefore the plaintiff can only recover damages 
on the assumption that he had only 2 more years of the lease 
to run.” 
Obviously, from the point of view of damages, there is no difference 
in principle between a lease and a hire-purchase agreement and the 
right to claim damages of the owner in a hire-purchase agreement 
as compared with that of the tenant in Lord Justice Scrutton’s 
example. 

The further question then arises, does it make any difference 
that the hirer has not in fact exercised his right to terminate the 
agreement before the owner does so? Davies L.J. in the instant 
case appears to suggest that it does, but, with respect, both prin- 
ciple and precedent are opposed to such a suggestion. In the first 
place, the general rule would be meaningless if it was subject to this 
exception, since, ew hypothesi, the rule can only apply where the 
defendant has not yet made his election. Secondly, the general 
principle of damages is that the plaintiff shall be compensated for 
the defendant’s neglect to meet his obligations; hence one must 
inquire what those obligations were. How, it may be asked, can 
obligations whose scope is fixed by the terms of the original con- 
tract be affected, one way or the other, by the fact that the 
defendant has breached his contract? Surely they are the same 
throughout? Thirdly, the suggested exception was expressly 
rejected by Scrutton L.J. in Withers’ case. He said 18: 


“ Mr. Doughty [counsel for the plaintiff] says that inasmuch 
as the management has not in fact exercised the option that 
clause can have no effect. As some of the earlier cases show, 
it is not what in fact happens but what might happen, as the 
performance of the contract by the defendant, that is to decide 
the matter.” 


In the light of these considerations it is respectfully submitted 
that the Court of Appeal in the instant case erred in affirming 
Master Lawrence’s assessment. The agreement gave the defendant 
the option of terminating the agreement before one-half of the hire- 
purchase price had been paid upon making good the difference, ‘or 
waiting until his payments equalled one-half of the hire-purchase 
price and then terminating, or of completing the rental payments 
and then exercising the option to purchase. Hence the learned 
master should have held an inquiry to determine which of these 
alternatives would have been least burdensome from the defendant’s 
point of view. 

Unfortunately, neither the general rule nor the above authorities 
appear to have been drawn to the court’s attention,’ and the 


18 [1988] 2 K.B. 536 at p. 560. 
19 The report indicates tat p. 1126) that, apart from the cases cited in the 
e judgment, only one other case was referred to in argument, namely, Campbell 
Discount Co., Ltd. v. Bridge [1961] 2 W.L.R. 696 (C.A.). 
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question therefore arises to what extent Yeoman Credit Ltd. v. 
Waragowski *% is a binding precedent. Lower courts will presumably 
feel bound to follow it, but on the strength of the per incuriam °?! 
doctrine a later Court of Appeal should be free to review the deci- 
sion. Until this happens, what will be its practical effect? Possibly 
twofold. On the one hand, only in the exceptional case will the 
owner be able to recover a higher sum by resorting to the Wara- 
gowski formula than by relying on his right to claim a fixed propor- 
tion of the hire-purchase price under the minimum payment clause. ”? 
On the other hand, owners who wish to avoid the uncertainties of 
the clause may prefer to sue for the deficiency in the hire-purchase 
price in accordance with this decision. Such a result would be by 
no means undesirable—provided it is consistently applied. Hire- 
purchase agreements are only concealed conditional sales, and the 
assimilation of the two security devices is very much overdue.* It 
is curious to find, however, that the Court of Appeal should have 
linked the two forms of agreements only so soon after it reiterated 
the differences between them in Yeoman Credit Ltd. v. Apps.” 
Another, less desirable, result may be that owners will now have the 
choice of suing for general damages or claiming a fixed sum under 
the minimum payment clause. It would be unfortunate if this 
pessimism were justified, since in that event the owner will be 
getting the best of both worlds. 
JACOB S. ZIEGEL. 


LIABILITY FOR NEGLIGENT MISSTATEMENTS 


Wwa praiseworthy agility Salmon J. recently has been evading the 
clutches of Candler v. Crane, Christmas.1 Two propositions were 
put forward by the majority of the Court of Appeal in that case: 
first, there is no liability in tort for negligent misstatements, and, 
secondly, there is no liability in tort for economic or pecuniary loss 
as opposed to damage to the person or property. In the past ten 
years a great deal of academic writing has attempted to show that 
these two propositions are too wide to constitute the true rationes 
depidendi of the case, but until recently the courts have not been 
called upon to consider the question. 


20 [1961] 1 W.L.B. 1124. 

21 The doctrine applies to those decisions ‘‘ given in ignorance or forgetfulness 
of some inconsistent statutory provision or of some authority binding on the 
court concerned: so that in such cases some part of the decision or some step in 
the reasoning on which it is based is found, on that account, to be demonatra- 
bly wrong’: Morrelle Ltd. v. Wakeling [1955] 2 Q.B. 879, per Evershed M.R. 
at p. 406. 

22 Bva m the present case, if an allowance had been made, as ıt is suggested in 
note 6, supra, it should have been, for the munearned portion of the finance 
charge, the amount recoverable under the formula would have been less than 
under clause 7 (a). 

28 See the writer's ‘‘ Hire-Purchase Agreements: A plea for Greater Realism "’ 
(1960) 104 8.J. 996. 

24 [1961] 1 W.L.R. 94. 

1 [1951] 2 K.B. 164 (C.A.) 
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In Clayton v. Woodman & Son (Builders), Ltd.? the plaintiff, a 
bricklayer, was employed by a firm of builders (the first defendants) 
who were installing a lift in the hospital of the second defendants. 
The third defendants were a firm of architects engaged by the 
hospital to prepare specifications and supervise the construction of 
the lift. B., an architect employed by the third defendants, negli- 
gently gave the plaintiff certain instructions on the site, as a result 
of which a stone gable collapsed and injured the plaintiff. 

The plaintiff’s action against his employers succeeded easily since 
it was held that they were negligent in not taking certain elementary 
precautions for the safety of their workman. The action against the 
architects, however, was more difficult, for they sought to shelter 
behind Candler v. Crane, Christmas. Salmon J. would have none 
of this. In his view the cases on negligent misstatement were not 
relevant since ‘f orders and instructions are different in their nature 
from mere statements or representations. To make a statement or 
representation believing that someone will probably act on it is not 
. . - equivalent to issuing orders or instructions which one knows 
will certainly be obeyed.” Thus the architects were liable. Even if 
this distinction was not valid, Salmon J. was still not prepared to 
submit to Candler v. Crane, Christmas. In that case the damage 
complained of was financial,* whereas Donoghue v. Stevenson,* the 
mother of the modern law of negligence, has only been applied 
where the damage complained of was physical, i.e., to person or 
property.” After a very brief survey of the authorities Salmon J. 
concluded that Candler v. Crane, Christmas does not apply to care- 
less statements causing physical damage, and did not protect the 
architects, who were liable under the general principles of Donoghue 
v. Stevenson. The learned judge realised that to draw a distinction 
between the different types of damage flowing from negligent mis- 
statements was to add ‘‘ illogicality to illogicality, but that seems 
to me to be preferable to enlarging the class of those to whom a 
remedy is unjustly denied.” 8 s 

The principal ground for holding the architects liable under 
Donoghue v. Stevenson was that the negligent instructions had been 
given directly by the architect to the plaintiff. Curiously, Salmon*J. 
stated that if the architect’s negligent advice had been given to the 
plaintiff’s employers, who as a result had themselves given instruc- 
tions to the plaintiff, the architects would not have been liable. 

3 [1961] 8 All E.R. 249. Also reported at [1961] 8 W.L.R. 987. 


The plaintiff made a disastrous investment in a company after he had 
inspected accounts negligently prepared by the company’s accountant, with 
whom he had no contractual relationship. 4 [1982] A.O. 662. 
5 Whether or not damages can be recovered in negligence for economic loss only 
is a more open point than Salmon J. suggests. There is slight authority for 
allowing such a claim in Morrison v. ae Castle [1947] A.C. 265. Ses 
Street, The Law of Torts, 2nd ed., Pp. 110-111, 
8 It is a pity that Salmon J. did not bolster up this argument by citing Sharp 
v. Avery [1988] 4 All E.R. 85 where the Čonrt of Appeal appear to have 
awarded damages for physical injuries arising as a result of a negligent 
misstatement. 


w 
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“ The [employers] would in such circumstances have been inter- 
posed between the instructions and the doing of the work, and the 
proximity between the plaintiff and [the architects] would not 
have been sufficiently close to impose any duty of care on them.” 
With respect, this is difficult to understand, since the essence of 
liability under Donoghue v. Stevenson is that there need not be 
necessarily a direct contact between the plaintiff and defendant. 
In such circumstances the architects should still be liable if it could 
reasonably be foreseen that the architects’ advice would be relied 
upon. 

Earlier Salmon J. had been faced with a situation where 
economic damage flowed from a negligent misstatement. In Woods 
v. Martins Bank! a bank manager employed by the defendants 
gave negligent investment advice to a potential customer as a result 
of which the potential customer suffered severe financial loss. This 
appears to fall within the scope of Candler v. Crane, Christmas, but 
Salmon J. had no difficulty, in the particular circumstances, in 
giving the plaintiffs a remedy by holding that, apart from any con- 
tractual relationship, there was a fiduciary relationship between the 
bank manager and the potential customer.? 

These two first-instance decisions of Salmon J. assist consider- 
ably in containing Candler v. Crane, Christmas within narrower 
bounds than was at one time feared. The situation, at present, may 
be summarised thus: 


General Principle—There is no liability for innocent (i.e., not 
fraudulent) negligent statements (Candler v. Crane, Christ- 
mas, subject to review by the House of Lords). 


Eaceptions—But there may be liability for negligent statements, 
(a) If there is a contractual relationship between the parties. 
(b) If the loss suffered is physical as opposed to financial 
(Clayton v. Woodman & Son). 
° (c) If the loss, although financial, is attached to a claim in 
connection with physical damage (quaere). 
(d) If there is a “‘ fiduciary ” relationship between the 
. parties, whether the loss is physical or financial (Woods 
v. Martins Bank: there may well be great scope for 
developing the concept of a fiduciary relationship in tort 
so that many of the harsh cases where economic loss is 
suffered as a result of negligent misstatements can come 
within this field). 
It may take some time before the House of Lords is called upon 
to consider Candler v. Crane, Christmas, but until such time it is to 


7 [1989] 1 Q.B. 55. 
8 There is no reference to this in the reports in [1958] 1 W.L.R. 1018 and 
[1958] 8 All E.R. 166, but mention of the fiduciary relationship appears in 
[1959] 1 Q.B. at p. 72. Candler v. Crane, Christmas, although mentioned in 
argument was not referred to by Salmon J. 


o 
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be hoped that the attitude of Salmon J. towards the case is followed 
by his brother judges. 
GERALD DWORKIN. 


STANDARD OF PROOF IN RECTIFICATION 


From time to time judges have said that a party seeking rectifica- 
tion must prove his case “ beyond reasonable doubt.” A recent 
instance of this is in the judgment of Pennycuick J. in Roberts v. 
Leicestershire County Council 1 where the learned judge said ?: “ It 
is well established that a party claiming rectification must prove his 
facts beyond reasonable doubt. . . .”? The question whether these 
expressions require that the criminal standard of proof should be 
satisfied for rectification was squarely raised in the recent case of 
Earl v. Hector Whaling * and all three members of the Court of 
Appeal (Holroyd Pearce, Harman and Davies L.JJ.) were agreed 
that, though strong evidence is required, the county court judge, 
who had expressly said that the criminal standard obtained, had, as 
Davies L.J. put it, fallen into “ an error in terminology.” * 

The plaintiff, a seaman employed on the defendants’ whaling 
ship, contended that he was entitled to a guaranteed seven months’ 
pay in accordance with a printed term in his contract of employ- 
ment even though the voyage in respect of which the claim was 
made had not lasted five months. The defendants, inter alia, replied 
that it had been orally agreed before the plaintiff was engaged that 
he was not to have the benefit of the guarantee and the term 
relating to it had been included in the written contract as a result 
of a common mistake. Hence they asked that the contract ebe 
rectified. The county court judge in holding for the plaintiff said 
in regard to the claim for rectification that the onus on the present 
defendants was “ no less than that which rests on the prosecution in 
a criminal case.” 5 The appellant defendants maintained that this 
was a wrong view of the law. ` 

The fullest examination of the problem was undertaken by Holroyd 
Pearce L.J. As might have been expected, he referred to Hornal 
v. Neuberger Products ° and cited a passage from the judgment of 
Hodson L.J. in that case to the effect that there is “in truth no 
great gulf fixed between balance of probability and proof beyond 
reasonable doubt” and that the measure of probability was 
involved in the question of proof beyond reasonable doubt.” 

Holroyd Pearce L.J.’s own conclusion in regard to the standard 
in rectification is stated in the following paragraph °: 


1 [1961] 2 W.L.R. 1000. See also per Simonds J. in Crane v. Hegeman-Harris 
[1989] 1 All E.R. 662 at pi 665: ‘‘ beyond all reasonable doubt 
2 eae 2 W.L.R. at p. 1009. 8 [1961] 1 Lloyd's Rep. 459. 
4 Ibid. at p. 470. 
5 Ibid. at p. 464. 
6 1967) 1 Q.B. 247. 
7 Ibid. at p. 262. 
8 [1961] 1 Lloyd's Rep. at p. 468. 
e 
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“ In my view the matter is largely one of words. It is obvious 
that when parties put their hands to an agreement, it will take 
convincing evidence to show that the agreement does not con- 
tain the intended bargain. For in such a case there must be 
enough weight in the evidence to outweigh the inherent proba- 
bility that they meant what they wrote. It is a question of 
fact and degree what weight of evidence is needed to overcome 
that inherent probability, and to establish that, contrary to it, 
the parties did not mean what they wrote. Such evidence 
would normally have to be very strong. It cannot be regarded 
as sufficient merely because it would, on a balance of proba- 
bilities, establish an oral agreement. It must be strong enough 
to overcome the fact that the parties signed a different agree- 
ment, ”? 

Although it has been cogently argued that there may be a 
difference of substance between the two standards of proof when put 
in terms of the effect to be given to doubt in the minds of those 
prepared to accept evidence,® it is suggested that in rectification 
there can be in practice little difference. Whatever may be the case 
in other matters, the strong insistence of the courts that only the 
clearest of evidence will be accepted must render any difference 
minimal. This seems to be underlined by the fact that though 
Harman L.J. in the present case said 1° that he thought that the 
county court judge had used ‘‘ an unfortunate phrase ” in speaking 
about criminal standards of proof the learned Lord Justice went on 
to approve ‘f beyond reasonable doubt ” as a correct description of 
the standard to be attained, saying: 


“it does not seem to me that he went wrong at all in holding 
that he must be very well satisfied, or satisfied beyond reason- 
able doubt, or whatever phrase you use to show that you will 

not rectify unless you are satisfied to that degree.” 
Another point of interest in Earl v. Hector Whaling is that Har- 
L.J. expressly said 1 that he differed from the view taken by 
Denning L.J. in Rose v. Pim ™ that for rectification a prior contract 
is needed. Harman L.J. said that he agreed with the view of 
Clauson J. in Shipley U.D.C. v. Bradford Corp.™ and Simonds J. in 
Crane v. Hegeman-Harris ** that a prior common intention is 
enough. It will be recalled that in the relevant passage in his judg- 
ment in Rose v. Pim Denning L.J. first made the point that in a 
Tectification case the courts ‘‘ do not look into the inner minds of 


9 See Cross on Evidence, p. 116 and (1951) 14 M.L.R. 417, n. 85 (Prof. Coutts), 
thera cited: ‘ Normally, in civil case account must be taken of a doubt only 
if it results in a rational opinion that a facti in issue is less likely than not, 
whereas in a criminal case account must be taken of a doubt if it results in a 
rational opinion that the contradictory of the issue is more than a remote 

ossibility 
10 me 13 Lloyd’ s Rep. at p. 470. 


12 2 [1968] 2 Q.B. 450 at p. 461. 


18 [1936] Ch. 875. 
14 [1980] 1 All E.R. 662 at p. 664. 
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the parties ” and then went on to say that whilst it was not neces- 
sary that all the formalities of the prior contract should have been 
executed so as to make it enforceable at law there must have been 
a concluded contract. He expressed disapproval of Crane v. 
Hegeman-Harris in so far as it suggested that a continuing common 
intention which did not find expression in outward agreement could 
be enough. Unfortunately Harman L.J. was not really explicit on his 
grounds for preferring ‘‘ common intention ” to “* concluded con- 
tract ” even if not complete in respect of formalities. He said that 
in the case before the court the parties had had ‘‘ a prior common 
intention ” or thought that they had such an intention and then 
went on to approve the county court judge’s decision that the 
evidence did not carry enough weight for rectification to be granted. 
Having regard to the facts of Earl v. Hector Whaling, where it 
seems that the defendants had orally informed some of the seamen 
who were signing on that the guarantee of seven months’ pay would 
not apply to them,” it may be that Harman L.J. did not mean to 
suggest that an unrevealed intention would be sufficient for rectifica- 
tion but rather that an intention, common to the parties and mani- 
fested and adhered to in the course of prior negotiations, which did 
not assume the form of a complete agreement until the document to 
be rectified was executed or a prior intention shown in a “* subject to 
contract ’? agreement would be a sufficient foundation for the 
remedy. 

Whatever may be the outcome of this conflict of views, the pro- 
nouncements of the Court of Appeal on the question of standard of 
proof lend further weight to the submission of Professor Coutts 
made ten years ago 16: 

if some (civil) cases may be established by a preponderance of 
evidence, other pany cases require proof beyond reasonable 
doubt and other (criminal) cases demand a yet higher degree of 
proof, a recasting of terminology is an urgent necessity. 


A. H. Hupson.° 


iio 1 Gece 8 Bop: at p. 462. 
ê 1951) 14 M at p. 424. 


REVIEWS 


RESTITUTION TO Victims or Crime. By STEPHEN SCHAFER. 
[London: Stevens & Sons, Ltd. 1960. ix and 180 pp. 25s. 
net. | 


Turse is the second volume of the new Library of Oriminology which is being 
published by Stevens & Sons. Its scope is rather more limited than the 
title implies, for it is in actuality a memorandum prepared for the Home 
Office on the legislation of a number of foreign countries dealing with the 
subject of what is generally called “restitution” to the victims of crime. 
This survey is preceded by a short, indeed slight, historical introduction, 
which, however, does serve the useful purpose of reminding the reader that in 
primitive systems of criminal law restitution, or compensation, has played a 
basic part, the object of the legislator being to induce the victim to stay his 
hand against the offender by providing that the latter shall provide material 
redress for the victim or his family. It is well known that in the earliest 
Anglo-Saxon laws such a policy figures prominently. As the state becomes 
stronger it becomes unnecessary to rely upon this incentive and we find that 
the restitution principle drops out of the maturing systems of criminal law, 
the awarding of compensation being left to the civil courts; a point which 
is underlined in the Report of the Working Party on Compensation for Victims 
of Crimes of Violence.+ 

This is no doubt a satisfactory theoretical solution of the problem, but 
practically it has a very limited value, since on the whole criminals are not 
worth the “powder and shot” which has to be expended in attacking them in 
civil courts, and even when criminal courts are empowered to make orders 

inst them for compensation these are seldom worth asking for. This 
must have been realised by the victims at an early period after the conditions 
of criminal administration had changed, but their grievance appears for long 
to have attracted singularly little comment. Indeed, it is not till the coming 
of modern criminology in the nineteenth century that voices begin to be 
lifted demanding reparation for the victims of crime.? Since then there has 
been a fairly constant, if not very effective, pressure from criminologists to 
this end,’ and there can be little doubt that it was largely due to the 
efforts of Miss Margery Fry in this country that the Home Secretary set up 
his Working Party to report on the whole problem of compensation in these 
cases. 

* Although in commissioning this report from Dr. Schafer the Home Office 
must have had in mind that it would be useful to their Working Party, or at 
any rate the report must have been available to them, since the preface to 
this book is dated July 1960, and the report did not appear until December 
of that year, the foreign experience set out and examined by Dr. Schafer is not 


1 Cmnd. 1406 (1961). See the note on this Report at p. 744. 

2 According to Dr. Schafer the first of these is Bonneville de Mersangy in 1847 
whose proposals are referred to in Edwin A. Sutherland's Principles of 
Orvminology. 

3 The ironic comment of M. Prins at the Paris Prison Conference of 1896 is 
worthy of quotation: ‘“' The lty man lodged, fed, clothed, warmed, lighted, 
entertained, at the expense of the state in a model cell, issued from it with a 
sum of money lawfully earned, has paid his debt to society; he can set his 
victims at defiance; but the victim has his compensation; he can think that by 
taxes he has paid to the Treasury he has contributed towards the paternal care 
which has guarded the criminal during his stay in prison.” . 
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made use of by them. This may be because their terms of reference were 
limited to the consideration of Miss Fry’s proposals, but even within that 
rather narrow field some of the foreign legislation is very relevant, and the 
complete ignoring of it in the report is, to say the least, peculiar. 

Dr. Schafer is a Hungarian lawyer with a special interest in criminology * 
who took refuge in this country in 1956. He was obviously given an inade- 
quate amount of time for his unusually wide survey which required him to 
enlist the help of many foreign embassies, and of criminal lawyers and crimino- 
logists living abroad: moreover, he was writing in a language with which he 
was clearly not altogether familiar. His work is, accordingly, defective both 
in respect of contents and presentation: nevertheless, considering the handi- 
caps under which he laboured, the report is a useful and helpful piece of 
work which brings out the difficulties of the problem, and shows that no 
country has so far succeeded in tackling them successfully. 

After his survey of the historical background Dr. Schafer introduces us 
to the substance of his work in a short chapter on aims and methods. The 
main points to which he directed his attention were: how far legal rights to 
restitution exist, and whether they extend beyond actual material injury; 
what courts have jurisdiction and what are the essential points of procedure 
in them, particularly, can the criminal courts themselves take cognisance of 
these matters? how far is an award of damages a punitive element in the 
sentence? against what assets can the victims enforce thelr claims?—this 
from a practical point of view is the very core of the matter, and involves a 
number of important subsidiary points, particularly that of remuneration 
for work in prison; and finally, a general survey of how restitution works in 
practice. These are the points in respect of which the legislation of the 
various countries covered by the survey is examined. 

The survey was world-wide, extending to no less than thirteen areas of 
the world, in most of which the legislation of at least two states is sum- 
marised. In Northern Europe, which is generally considered to be in the lead 
as regards the solution of penal problems, Dr. Schafer discusses all the four 
countries situated there, but actually nothing very revolutionary emerges. 

Indeed, it may be said in general that in spite of the importance wĦich 
criminologists have attached to the subject few states have made genuine 
and substantial efforts to deal with the problem. Many have been content 
to adopt the so-called adhesion procedures, first apparently worked out in 
Germany, under which the tribunal which adjudicates upon a criminal charge 
is given jurisdiction to award civil compensation, thus obviating the need for 
a dual process. An obvious element in such a procedure is a proviston 
under which the adjudicating criminal court may order the stolen goods or 
other corpus delicti to be returned to the victim, and such provision is found 
in the legislation of a number of countries which do not adopt the adhesion 
process, notably the United Kingdom and some of the other states of the 
British Commonwealth as New Zealand and some Australian states. 

The effectiveness of awards made under the adhesion process, or, indeed, 
under any jurisdiction, depends on the assets of the criminal, which are 
usually so small that the victim makes little effort to enforce his judgment. 
Here and there prisoners are enabled to earn substantial wages during 
imprisonment, and a proportion of these may be made available for com- 
pensating their victims. France is one of the few countries where within 
rather narrow limits such a policy has been adopted: although the victim 
comes at the end of a long queue of claimants who have priority over him, 
such as the state which has to be satisfied in respect of its legal costs and the 
prisoner's maintenance, and when certain personal purchases and payments 
to his family have been made, the balance may be made available to com- 
pensate a victim who has established “his claim to this fraction of the 


e 4 See his ‘‘ Some Basic Principles of Hungarian Criminal Law,” 22 M.L.R. 164. 
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prisoner’s earnings.” Dr. Schafer has the impression that this scheme works 
“in a relatively satisfactory manner,’ so that the French can pride them- 
selves on having made some progress in solving this intractable problem. 
But I must not give the impression that this policy has been adopted only 
in France: other countries have similar rules, e.g., Finland, though Dr. 
Schafer is a little ambiguous as to the position in that country, and Turkey, 
where the policy on prison work appears to be very enlightened. There is 
also in France a state scheme for the compensation of the victims of motor- 
car accidents which is peripheral to the subject under examination, and is in 
any case shared with other countries, though under somewhat varied 
arrangements. 

In most countries prison earnings are little more than token sums, but 
even where they amount to genuine wages compulsory attachment is not 
permitted, though in some states, e.g, the German Federal Republic, a 
prisoner may himself ask to have a fraction of his pay made over to his 
victim in compensation for the damage caused by his offence. Moreover, in 
these jurisdictions the “busse” or compensatory fine exists which the victim 
can demand in the criminal proceedings: here again, however, the problem 
of the criminal’s assets arises. This, in effect, means that the element of 
restitution is being taken into account in the award of punishment; and 
such a policy is fairly common in jurisdictions where “busse” are not 
known, ¢.g., in some Scandinavian countries, and in a modified form in South 
Africa. 

As one would expect it ig not uncommon to find legislative provision under 
which, if probation orders or the equivalent are made, a term requiring 
restitution may be inserted in them. 

Interesting and apparently unique is the policy adopted by Cuba, which 
is to establish a national fund for the indemnification of the victims of 
crime. Criminals who are ordered by the courts to make payments in com- 
pensation for their offences pay into this fund, which is also built up from 
other sources including national subsidies. A criminal without assets may 
be required to pay up to one-quarter of his monthly income to the fund, 
or,*if imprisoned, a proportion of his earnings may be taken for the same 
purpose: a contumacious criminal may be forcibly detained for the purpose 
of discharging his obligations, or as a punishment for his failure, and may 
then work off his liability to the fund at the rate of three pesos per day. 

Another unusual provision is found in Mexico, where the victim’s interest 
is put before that of the state, and must be satisfied out of the criminal’s 

ts before they are used, ¢.g., to liquidate a fine. Prison earnings are among 
the assets used for this purpose, and even after he has served his sentence a 
prisoner’s obligation to meet an undischarged adjudication to pay damages 
will continue. Mexico is one of the few states in which the order for restitution 
is “definitely regarded as part of the punishment, and perhaps comes nearer 
than any other to meeting the demands of the criminologists in this regard, 
at any rate among those dealt with in this book. 

None of the South American, Asian or Australasian countries discussed 
have legislation on the points under consideration which calls for comment. 
The information given about Communistic states is very sketchy, but it 
appears that in the U.S.S.R., where prison work is remunerated, the wages 
accruing in respect of it may be made available for the victims of the 
criminals, subject to limitations such as the right to receive 10 per cent. for 
their own personal use. 


5 It was, of course, slong similar lines that Miss Fry was thinking and it was 
to making her thoughts viable that the Working Party was instructed to direct 
its attention. 

e These are apparently not always substantial enough to keep the fund 100 per 
cent. solvent. ° 
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This part of the volume closes with a useful comparative summary from 
which it appears that there are very few states’ which treat the problem of 
compensation in these cases as entirely a matter for the civil courts. 

The Home Office is presumably conversant with the position in the United 
Kingdom, so Part III which deals with the position there was, perhaps, written 
for this book. Actually, the position in this country is rather better than is 
usually recognised, and certainly distinctly better than in some other coun- 
tries. There was, since early medieval times, a limited possibility of 
recovering compensation from the hundred for damage to property caused 
during breaches of the peace, and to a lesser extent for personal injuries 
sustained in arresting felons.* The former still exists, but is now limited to 
damage caused by rioters, and is regulated by the Riot (Damage) Act, 1886.° 
Dr. Schafer however contents himself with recent developments, commencing 
with the Probation of Offenders Act, 1907, which introduced the almost 
revolutionary jurisdiction to order monetary compensation up to £10 as part 
of a probation order. This power was substantially extended by the Criminal 
Justice Act, 1948, which permits magistrates to make orders up to £100. 
Dr. Schafer deals with this very cursorily, but the Committee on Compensa- 
tion point out that the power is used appreciably by magistrates, though 
not much in the higher courts which are often less knowledgeable on questions 
of punishment than the inferior courts which they supervise.1® 

Dr. Schafer says that this is the only case where restitution is dealt with 
in England within the scope of criminal procedure. This is not correct for, 
while it may be necessary to enforce the right of compensation arising from 
riot by civil proceedings, normally the assessment will be made and paid by 
the police authority under the Statute of 1886; it is worth noting that this 
Tight to compensation extends to cover goods stolen from the house or 
building during the course of the riotous attack on it. Moreover there is 
also power under the Forfeiture Act, 1870, s. 4, for a court which enters a 
conviction of felony to award a sum not exceeding £100 as compensation 
for loss of property resulting from the felony, while under the Larceny Act, 
1916, s. 45, on a conviction for larceny the court may order the restitution 
of the stolen goods, and this extends to cases of embezzlement, extortion, 
false pretences and fraudulent conversion, i.¢., it is not limited to felonies. 
It is true that there are limitations on this power, but it is a useful one, 
and is made use of a good deal by criminal courts. What Dr. Schafer is 
really concerned with in this chapter however is Miss Fry’s proposals for a 
state-scheme of compensation and with the background events which led 
up to the appointment of the Committee on Compensation for Victim# of 
Crimes of Violence. 


7 One of these is said to be New Zealand (p. 108), but in the chapter on Austral- 
asia it is stated that criminal courts ın that country have a limited jurisdiction 
to award compensation (pp. 92-98). 

8 See Radznowicz, History of Enghsh Criminal Law, Vol. IL, p. 168: Collec- 
tive Responsibility.’’ 

® In spite of the fact that there are a number of modern cases in the reports the 
legal position is not altogether clear. Lord Kenyon held in Reid v. Clarke 
(1798) 7 T.R. 496, that the mght was limited to cases falling within the Riot 
Act, 1714, a decision which proved cramping and was overruled by the Statute 
of 1886. The history of the matter is particularly obscure. It 1s altogether 
neglected by Holdsworth im his History of English Law, also by Stephen, and 
dealt with rather cursorily by Radzinowicz (op. cit.), who does, however, mention 
an article by G. W. Hastings in the Law Magazine and Review, Vol. 4, N.S. 
552, which, without being very illuminating, does refer to a number of mne- 
teenth-century decisions: see also Wise on Riots and Unlawful Assemblies, 
4th ed. 1907. 

10 See Cmnd. 1406, § 5. Magistrates make such orders in some 11:5 per cent. of 
the cases which they put on probation. Few of them are said to be personal 
injuries cases however. 
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Substantive law-making power has always been the main theme of the 
doctrine of parliamentary sovereignty, and in spite of dicta in MacCormiok v. 
Lord Advocate it appears to me to remain unshaken. MacUormick’s case 
was not a decision [sic] denying the law-making power of Parliament in 
repugnance to the Union with Scotland. Since it was held that neither the 
Treaty of Union nor the Royal Titles Act was relevant, and further, that 
the petitioners had no legal title or interest to sue, anything else said was 
obiter. As for composition and procedure, the cases cited from the Irish 
Free State (O’Brien), New South Wales (Trethowan) and the Union of 
South Africa (Harris) are of great interest for comparative constitutional 
law, but their applicability to the United Kingdom Parliament can only be 
described as speculative. In each case the legislature was bound by a 
higher statute, and was subject to a recognised system of judicial review. 
If we must not stretch Wauchope’s case too far—and Lord Campbell’s complete 
dictum is very wide—the same may be said for Harper v. Home Secretary, 
which was concerned with delegated legislation, and Bilston Corporation 
v. Wolverhampton Corporation, which was concerned with activities outside 
Parliament. We have not hitherto been asking “the wrong sort of question,” 
but different—and some think less important—questiong are now fashionable. 

Except in the first chapter on Sovereignty, Mr. Heuston displays an 
excellent sense of balance. Special features are familiarity with Irish cases 
(persuasive for English law, presumably), and a deft use of DN.B. A 
broad survey traces the Rule of Law from Bracton and Coke through Dicey 
to Delhi, though perhaps its non-legal nature might have been stressed rather 
more. Mr. Heuston puts the Royal Prerogative in proper perspective in 
relation to statutory powers, without minimising it ag some modern 
writers do by way of reaction against its former exaggeration. He 
values more highly than some recent authors the responsibility of Ministers 
to Parliament as a check on the manner in which the prerogative is exercised. 
I do not see, by the way, how China Navigation Co. v. Attorney-General 
reaffirms the principle of Darne?s case. The chapter on Parliamentary 
Privilege, containing a full and vivid account of the Stockdale v. Hansard 
litigation, is well done; but I was disappointed by the conclusion, for a 
discussion of the committal of strangers for contempt ought to refer to 
Kielley v. Carson, which shows that this power of the House is a historical 
anomaly and is not necessary for the protection of a legislature, as even 
Erskine May admits. In the chapter on Personal Liberty the section on 
habeas corpus includes the substance of Mr. Heuston’s prophetic article in the 
Law Quarterly Review, into which are incorporated references to the H. astings 
cases and a note on the reform of the law by the Administration of Justice 
Act, 1960. The chapter on Civil Disorder owes much to the Irish troubles. 
Here Mr. Heuston points out that the offence of wilfully obstructing (as 
distinct from assaulting) the police—the charge brought in Duncan v. Jongs 
—was not created by statute until after the decision of Beatty v. Gillbanks. 

The last chapter on Judicial Control of Powers is not intended to be more 
than an outline, because much has been written about Administrative Law in 
the past twenty years, and Mr. Heuston suggests that sound solutions ought 
to be based on common law traditions. He thinks the problem of administra- 
tive tribunals has been greatly exaggerated, and also draws attention to the 
small number of applications for prerogative orders in any one year. On 
delegated legislation, he says it is often easier to find a statutory instrument 
than a judicial precedent, and he points out that questions concerning vires 
seldom arise nowadays. So unemotional an attitude towards this subject is 
rare. There is an unbiased explanation of Liversidge v. Anderson such as one 
seldom gets of this case, though Mr. Heuston might have mentioned that 
the Home Secretary was required by the Regulation to report to Parliament 
once a month—this was not merely a matter of convention. When he says 
hat “a public authority cannot enter into a contract which will hamper it in 
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the exercise of its statutory duties,” does he regard such a contract as void for 
incapacity? or voidable by the public authority? or not specifically enforceable 
against it, leaving open the question of compensation? The “suggestions for 
reform” at the end are rather too summary, for they do not bring out clearly 
the distinction between unlawful acts and maladministration not amounting to 
illegality. 

The whole book is lively and refreshing, and will be deservedly popular 
with students. 

O. Hoop Paris. 


Tak CONSTITUTIONAL STRUCTURE OF THE COMMONWEALTH. By K. C. 
WHEARE, F.B.A., Rector of Exeter College. [Oxford: at the 
Clarendon Press. 1960. xiv and 201 pp. 25s. net.] 


Dr. Wueane’s standard work on The Statute of Westminster and Dominion 
Status ran through five editions in the days when it was still appropriate to 
analyse Commonwealth relations in terms of rules of strict law and formally 
enunciated constitutional conventions. He has now produced its successor. It 
is not, of course, a book about the constitution of the Commonwealth, for 
that is certainly one constitution which does not exist. It deals only peri- 
pherally with the constitutions of individual Members of the Commonwealth. 
It deals essentially with the rules and usages regulating the status and inter- 
relationship of independent countries within the Commonwealth. And it deals 
with them in Dr. Wheare’s own inimitable style—always lucid, often repetitive 
yet remarkably succinct—objectively and judiciously, with difficult jurispru- 
dential concepts marching with homely metaphors in orderly array. 
Inevitably the text includes a good deal of 1981 and all that. The 
chapters on Equality and Autonomy contain much that is familiar, but 
nowhere will one find a meatier exposition of the relevant rules and conven- 
tions. Since a good deal of recent Commonwealth constitutional history has to 
do with the dextrous manipulation of verbal formulas, there are chapters on 
Vocabulary and Symbols, the symbols being the Crown and the Queen in her 
several capacities. There is also a short survey of Co-operation between 
Members of the Commonwealth. For most readers, however, the special centres 
of interest will be the chapters entitled Autochthony and Membership. Con- 
stitutional autochthony implies the adoption of a home-grown constitution, 
rooted in native soil. Put in juridical terms, it calls for the establishment of a 
local Grundnorm for the legal order. To Dr. Wheare, autochthony in its 
pufe form is achieved only when the constitution cannot be said to derive its 
validity directly or indirectly from the United Kingdom Parliament A 
formal breach in legal continuity must therefore be made. Eire undoubtedly 
achieved autochthony by virtue of the procedure followed for the introduction 
of*its 1987 Constitution. India’s claim to membership of this new club is also 
a strong one, for its republican Constitution never received the royal assent 
which was probably requisite in terms of the Indian Independence Act, 1947, 
and yet the Constitution is unquestionably the highest law of India. Pakistan’s 
1956 Constitution, on the other hand, fails to qualify, and if Dr. Wheare had 
finished writing his book a year later he would have been obliged to plough 
Ghana and (if it had remained within the Commonwealth as a republic) South 
Africa too. He concedes that the Federation of Malaya is a marginal candi- 
date. Nevertheless, the fact is that in every Commonwealth country which 
has become independent since 1945 the courts would reject any suggestion that 
the United Kingdom Parliament had any hierarchical superiority over the local 
Parliament which would entitle it to legislate for the new Member without 
that Member’s consent, and in most of those countries the courts would prob- 
ably deny that there were any circumstances at all in which new United King- 
dom legislation would have the force of law ew proprio vigore in the local 
system. Whether they “ought” to take such an attitude would become a livee 
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issue only if the matter came before the Judicial Committee of the Privy 
Council; and in recent years the Judicial Committee has not shown itself to be 
unaware of political realities. The decisive factor nowadays is the granting 
of independence, whereupon the local legal order finds autochthony thrust upon 
it by the facts of life. The fate of the new state’s first constitution will be of 
interest to constitution-mongers everywhere, but what happens (and how it 
happens) is unlikely to be of fundamental jurisprudential importance. 

In his chapter on the acquisition and loss of full membership of the 
Commonwealth Dr. Wheare has been ill served by the march of events. He 
observes (at p. 124) that although existing Members have to be consulted 
before a new Member can be admitted, nothing has ever been laid down 
about the need to obtain their consent. But the communiqué issued after the 
meeting of Commonwealth Prime Ministers in 1960 spoke of South Africa’s 
prospective request for the “ consent ” of the other Commonwealth governments 
to the continuance of its membership, and the same rule must obviously extend 
to new applications for membership. This does not, of course, explain what 
the answer is to be if the Members are divided in their opinions, and on this 
point Dr. Wheare’s analysis is admirable. One is surprised, however, not to 
find any express mention of the difficulties that might arise if South Africa 
were to seek to become a republic within the Commonwealth, for this was a 
predictable possibility at the time when the book was written. And Dr. 
Wheare’s doubts “whether in fact existing Members have the right strictly 
speaking to expel another Member” (p. 127) were not shared by a number of 
independent critics or by some Members of the Commonwealth in 1961. 

On a great many aspects of the formal structure of Commonwealth 
relations this will rightly be regarded as a work of authority. Nobody but 
Dr. Wheare could have achieved such a tour de force in a mere 169 pages. 
(The remainder of the text consists of selections from the main constitutional 
statutes.) One closes the book wondering why he was not asked to write the 
official exposition of the recent constitutional proposals for Northern 


Rhodesia. 
S. A. DE SMITH. 


ATLANTIC Democracy: A comparison of the Constitutions of the 
North Atlantic Treaty Organisation Member States. By C. 
D'OLIVER Farran. [Edinburgh: W. Green & Son, Ltd. 1957. 
ix and 208 pp. 25s. net.] 


Iw 1956 Dr. Farran was awarded one of the first NATO Research Fellowships, 
and this little book is the product of his resulting research work. Lord 
Ismay, a former Secretary-General to the North Atlantic Treaty Organisation, 
has written a Foreword to the book, and in it he states that he believes the 
work will be a useful contribution to a clearer understanding of the North 
Atlantic Community. In this belief he is surely well justified. As Dr. Farran 
points out, the North Atlantic Treaty is not only concerned with military 
defence. It is too often forgotten that the Treaty also expresses the purpose 
“to safeguard the freedom, common heritage, and civilisation of their peoples, 
founded on the principles of Democracy, individual liberty and the Rule of 
Law ... by strengthening their free institutions, by bringing about a better 
understanding of the principles upon which these institutions are founded.” 
The author is here concerned solely with the non-military aspects of NATO. 
His aim is not to provide a book of use only to lawyers, but to try to fill the 
needs of the ordinary educated reader in any of the fifteen Atlantic states, 
who wishes to know more about the constitutional systems of other countries 
within the alliance. Dr. Farran’s thesis is that we are all members of one 
Atlantic Democracy, and that therefore we must strengthen this Democracy 
by a full appreciation of all the advantages that accrue to its peoples over 
ehose of members of the Communist world. 
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Within the modest limits he has set himself, the author has achieved 
considerable success. In a remarkably short space he has provided a useful 
sketch of the salient characteristics of the constitutions of each of the fifteen 
member countries. Of course much of the detail he gives concerning France 
is out of date now, but it was correct at the date of publication. Dr. Farran 
was not to know that the French Constitution of 1946 was to prove so short- 
lived. But even this change does not affect the soundness of his basic thesis. 
Most of the book is devoted to a study of the fifteen Legislatures, and their 
relationships with the people and with the Executives. The author finds 
that Parliamentary democracy is the key to all the constitutions. The 
Executive is usually responsible to the Legislature, which is directly elected 
by the people. Exceptions to this rule (and discounting the new French 
position) are the United States, Iceland and Portugal, though even there the 
Governments would fail if the Legislatures did not provide the necessary 
grants and legislation. Uniformity throughout all fifteen countries is neither 
necessary nor even desirable, provided certain basic values and concepts are 
upheld by all. These the author consistently brings to the fore, and as 
examples it may suffice here to mention that all the NATO countries observe 
the principles of the secret ballot and of “one man, one vote.” Again Dr. 
Farran considers that a minimum of two political parties is needed in each 
country. On this score he is bound to criticise Portugal, though he is careful 
to remind the reader of the very potent historical reasons for the Salazar 
régime. In the course of ten short chapters, the author examines the various 
chambers of the Legislatures, the electoral systems, the legislative process, the 
Executives, the distribution of powers, and the position and powers of the 
Heads of State, both monarchical and republican. Some striking differences 
emerge, greatest of all probably being the real powers enjoyed by the United 
States President (and perhaps the President of France now?) on the one 
hand, and the far more formal character of other Heads of State. But again 
the most important factor to emerge is the great basic similarities between all 
the countries at all points. To use Dr. Farran’s own words, in all NATO 
countries the “ power is from the people,” and this is the great strength of the 
Atlantic Democracy. The last two chapters are concerned with the judiciary 
and the constitutional liberties of the subject laid down in some countries. The 
latter he considers to be useful guides, but of little real weight unless power 
truly is from the people. Clearly the author would not feel that there was any 
compelling reason why the United Kingdom should attempt to enact a Bill of 
Rights, as has been suggested in some quarters, or even the Commonwealth, 
as has been suggested in others. Because power really is from the people 
in “the Atlantic Democracy we can see the greatest difference between the 
NATO countries and the so-called Peoples Democracies. Once more we 
receive a salutary reminder of the message that Orwell gave us in Animal 
Farm, when he dealt with the laws of the animals. ‘ 

*On this encouraging note the book ends. Dr. Farran is to be congratulated, 
both on his service to the NATO Community, and on providing in a handy 
form a neat and useful comparative account of the constitutions of the NATO 
countries. 

D. C. M. Yanvrzy 


FREEDOM IN A Feperat WorLD. Revised second edition. By E. L. 
Mniarp. [New York: Oceana Publications, Inc. 1961. 
284 pp. $8.95.] 


Tus book hag not one author but more than four hundred. It is a report of 
discussions among students of world affairs in the Conference upon Research 
and Education in world government (“CURE”). Consequently, nearly every 
sentence appears in quotation marks and begins a new paragraph. Every- 
where there is an epigrammatic superficiality, couched in florid language. But 
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for the patient tolerant reader there is, nevertheless, much food for serious 
thought. 

The book has a tripartite theme or proposal: the conversion of the United 
Nations into a world federal institution, the holding of a Charter Review 
Conference, and the creation of an Assembly of Peoples as an additional organ 
of the United Nations. “ World peace does not require a world super- 
government: it needs an international federal government, with direct relation 
to the individual citizen, but acting in fields largely outside the sovereignty of 
established nations. A federal government at the world level will mean an 
international ‘buffer state,’ limited to a few specific jurisdictions which are 
necessary and effective in keeping the peace, and leaving to the nations all 
other powers” (p. 9). Do world federalists optimistically believe that inter- 
national jurisdiction and domestic jurisdiction can be so easily distinguished? 
The difficulties of interpreting Article 2 (7), particularly over matters of 
human rights and internal strife, ought to have dispelled these naive illusions. 

Federalists seize on EEC as a shining example of federalism. But is it 
accurate to speak of EEC as a federation in which “the concept of national 
sovereignty has lost most of its meaning” so long as the member states 
continue to conduct their own foreign affairs and defence policy? And is there 
any danger that regional groupings might positively hinder world federalism? 
The doctrinaire federalist approach to world problems is unconvincing. 
“The truth is that world government, though a genuinely noble ideal, cannot 
be a remedy for the world’s divisions, because the very existence of these 
divisions makes its realisation impossible. But the situation is, in a sense, 
worse than this. Aiming at world government is now, in my opinion, actually 
wrong. It distracts our attention from what we ought really to be doing, 
which is to search for ways of living safely in an inevitably divided world.” 
(Sir William Hayter, Observer, February 12, 1961.) 

The process of “ re-interpretation ” of the “implied powers ” of the Charter, 
as manifested in the Uniting for Peace Resolution 1950 (which was not the 
basis on which the Korean war was fought (p. 45) ), is considered unlikely to 
produce that gradual evolution and constitutional flexibility necessary to 
progressive institutions. What is needed is the holding of the Charter Rewew 
Conference as provided for in Article 109. This will only take place if world 
public opinion demands it, and even the U.S.S.R. would not refuse to partici- 
pate in such circumstances. Once the conference does take place “it may go 
well beyond the goals assigned to it. This is the mutation, the sudden blaze of 
development, which Federalism foments” (p. 50). 

Having regard to the frustrations of the veto, the increasing moral statmre 
of the General Assembly, and the undeniable force of world opinion, the 
world federalists suggest that the United Nations should be converted into a 
bicameral institution by the creation of an Assembly of Peoples directly 
elected by a world electorate. The danger of such an assembly being dominated 
by the coloured and poor peoples of the world is to be met by a system of 
complicated vote weighting against the bigger countries like China and India; 
the danger of demagogy in an irresponsible assembly convened to mobilise 
world opinion is not met. Surely it is not universal suffrage but political 
agreement between the Great Powers that is the key to world peace? 

The book contains a number of other suggestions, of varying practicability, 
designed to divert attention away from nationalism towards world federalism. 
Vastly improved schemes for economic aid should be channelled through an 
enormous all-embracing UNESCO so as to reduce the competition for economic 
spheres of influence between the Great Powers; Lord Boyd-Orr said that most 
people prefer four sandwiches to the four freedoms (p. 194). The Trusteeship 
Counci] should directly govern trust territories; and the high seas and 
strategic waterways should be vested in the United Nations so as to control 
oil pollution and the dumping of atomic waste. Federalists believe that 

edisarmament will not be possible until world government has been achieved. 
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A discussion outline drawing attention to the main controversies of each 
chapter is provided; and the appendix contains a most interesting New Draft 
for a Revision of the Charter. 


ALEC SAMUELS. 


An INTRODUCTION To THE History oF THE Lanp Law. By A. W. B. 
SIMPSON, M.A., Fellow of Lincoln College, Oxford. [London: 
at University Press. 1961. 276 and (indices) xx pp. 25s. 
net. 


Tue publication of a new book on this subject is indeed an event worthy of 
special comment. Mr. Simpson, who is to be congratulated on his courage and 
industry in tackling such a subject, claims that the book has been written 
to “replace” Holdsworth’s Historical Introduction to the Land Law, and, 
no doubt it will, as the older book has for some years been out of print, 
and the subject is one of those which should be treated afresh at least once 
every generation. In its display of learning and the depth with which the 
book deals with its subject-matter, it is certainly a worthy successor to 
Holdsmworth—indeed, it is better documented, more detailed and in some ways 
more erudite than its predecessor—but it is doubtful whether it will replace 
the older work. The advanced history student or the post-graduate with a 
reasonable legal grounding and specialising in legal history will find the book 
invaluable, but it is not, and does not purport to be, a new edition of 
Holdsworth, and it is in no sense an introduction to the modern law. 

The learned author is “not sure that the heavy emphasis on history at an 
early stage in the teaching of modern property law is entirely admirable”; 
he would wish students to “read history as history and law as law.” We 
must confess to prefer a more old-fashioned approach, and are of the opinion 
that a clear historical account, without too many digressions into difficult 
topics (such as the details of the old rules of inheritance) is an essential 
prerequisite to the proper understanding of the modern land law. The late 
Professor Harold Potter always taught the subject in this way, and so did 
thf late Professor Hargreaves, with a somewhat different slant, as is to be seen 
in his “Introduction,” and the divorce of law from history may lead we feel, 
to a lack of comprehension of basic legal principles. After all, as Mr. 
Simpson rightly says in his closing sentence (see p. 261): “For all the 
legislative interference which it has suffered the law of property continues to 
display an extraordinary measure of historical continuity.” 

*Within the terms of his own brief—and the wording of the title of this 
new book has obviously been drafted with care—Mr. Simpson has produced an 
excellent piece of scholarship. At times, unfortunately, his style is not of the 
best, as is evidenced by the repetition of the odd phrase “the very beginning” 
on’ p. 68, and the use of such an expression as “any sort of inroads,” on 
p. 228. Has “definition” an adjectival form (p. 47, note 1), and should not 
“parole,” where it means “verbal,” be spelt without the “e” (see p. 284)? 
We would also have preferred a clearer system of sub-headings; for example, 
it ig not at first clear that the paragraph commencing on p. 20 is not about 
“escheat and forfeiture” but refers back to the main discussion of the 
chapter. 

On matters of substance, it seems from several references that Mr. 
Simpson is of the opinion that a leaseholder in the fifteenth century enjoyed 
“seisin,? though not, of course, of a freehold interest. There are several 
passages in the texts justifying this view, but it is clear by Coke’s time (see, 
6.g., Co.Litt. 48b) that “seisin” was used only in relation to an estate of 
freehold. Whilst not disagreeing with the statement on p. 78, to the effect 
that the leaseholder was “seised ” in the fifteenth century, we think that such 
an unqualified assertion may be confusing to the uncritical reader. In the 
later law the “beatitude” of seisin became so important that students 
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certainly must not be assisted to get their thoughts on the subject confused. 
This point has been mentioned here, not so much in criticism of the author’s 
views, as to emphasise the danger of giving a book such as this to the 
immature student (for whom, as Mr. Simpson would probably agree, it is not 
really designed). At times too, on a somewhat hasty first reading, the text 
seems somewhat confusing. Thus, was burgage a tenure, or was it a mere 
collection of special customs attaching to particular parcels of land? The 
distinction between services and feudal incidents {s not clearly brought out in 
Chapter 1, and no precise explanation seems to be given anywhere of what 
was meant by a “real action,” although there is, of course, a great deal of 
discussion of the various procedures. The use and the statute of 1585—almost 
the law student’s pons asinorwm—does not make its debut until comparatively 
late in the book (p. 168); historically, the treatment of this topic is sound, but 
we would have expected some earlier mention of the use when the doctrine of 
estates is first discussed. 

All these comments relate rather to style and arrangement than to content. 
So far as the latter is concerned, Mr. Simpson ig very difficult to fault. 
Many matters, such as the rise of the entail and the destructibility of con- 
tingent remainders are dealt with in a very interesting yet detailed manner; 
indeed, it might almost be said that the more abstruse the topic, the more 
the light that is shone upon it by this book. Mr. Simpson has clearly made 
the fullest possible use of all available sources even (for example) checking a 
quotation from Hansard against Campbell’s Lives of the Justices (see note 7 
on p. 249). 

On p. 245 the learned author says “new species, not new genera,” may be 
added to the incidents of property, when he is discussing the nature of ease- 
ments and similar rights. Perhaps the rights that result from an application 
of the doctrine prohibiting derogation from grant (as in, for example, Aldin 
v. Latimer Clark, Muirhead & Co. [1894] 2 Ch. 487) may be classed within the 
genus easement (or, to apply the phraseology of section 1 of the Law of 
Property Act, 1925, “easement, right or privilege”), but into what genus does 
the deserted wite’s licence fall? Even ownership of a legal estate does not 
always confer the same incidents in different circumstances; compare the 
position of the “ordinary” fee simple owner with that of a highway authotity 
(Tithe Redemption Commission v. Runcorn U. D. O. [1954] 2 W.L.R. 518), 
or of a public authority holding their legal estate under statute for some 
specific purpose (British Transport Commission v. Westmorland County 
Council [1957] 2 W.L.R. 1082). It is for these reasons that it is perhaps a 
trifle unfortunate that the learned author has seen fit to bring his account of 
the history of the land law to a close with the property legislation of 1925. 
Since that date there have been far-reaching developments in the field of 
public control of land use, and land ownership certainly does not mean, in 
terms of the rights that may be enjoyed by a legal estate owner, what it did 
fifty years ago when Dicey was writing about the “ Paradox of the Land Law” 
(see p. 260). 

As might be expected of the Oxford Press, the production of the book is 
excellent; we found only one printer’s error (p. 110, line 7), but the Index is 
not really full enough, and the reference to “ gavelkind” therein should be to 
P. 21, not p. 22. The work is not included in the Clarendon Law Series, 
although it might well have been, as it has most of the characteristics, 
including format, of that now well-known series. 

In conclusion, we would unreservedly recommend the book to the more 
advanced or mature student. It is said to be designed for those students 
whose interests are primarily historical, but it is also legitimately claimed that 
“the emphasis throughout is on legal doctrine,” and there is no doubt that a 
student’s historical interests must be firmly based on the law for him to enjoy 
a ready comprehension of the text. The price of the book is very reasonable 
for its size under modern conditions. 

J. F. Ganwer. 


Nov. 1961 BEVIEWS 815 


Terre, & SHELLEY ON THE Law or Patents. Tenth edition. By 
K. E. SHELLEY, Q.C. [London: Sweet & Maxwell, Ltd. 1961. 
liv and 608 and (index) 56 pp. £6 6s. net.] 


Dunixe the decade which has elapsed since the previous edition of Terrell ¢ 
Shelley on Patents, it appears from the table of cases that there have been 
upwards of two hundred new decisions affecting the law of patents. Neverthe- 
less, it would not appear that there have been any changes of the law of real 
substance. The editor, in his Preface, refers to decisions on “ obviousness.” 
The case of Alimanna etc. v. Burntisland Shipbuilding Oo., Ltd. (69 R.P.C. 68) 
followed by the decision of the House of Lords in Martin v. Millwood, Ltd. 
( (1966) R.P.C. 125), finally put an end to the contention that, where the 
defence was one of obviousness, the same rule applied as in the case where 
the defence was prior publication, namely, that if the defendant relied upon 
earlier written disclosures only, the conclusion of obviousness must be derived 
from a single document. The true test is whether, at the date of the 
invention, the invention was obvious to any person skilled in the art and 
having all the knowledge then available. This is an objective test, and the 
fact that the invention was not obvious to the inventor himself is irrelevant. 
In another case where the question of obviousness was in issue, the Court of 
Appeal pointed out that this was a matter which the Appellate Tribunal 
could decide for itself, since it was not generally a matter depending upon the 
credibility of witnesses. 

By a curious coincidence, a number of decisions of interest seem to have 
related to fountain pens. Reference has already been made to the Ball Point 
Pen case—Martin v. Millwood, Ltd. In Fomento, Ltd. v. Selsdon Fountain 
Pen Co., Ltd. ( (1958) R.P.C. 8) where, under a licence agreement, the 
licensees undertook to give to auditors all such information as might be 
necessary to enable the amount of royalties to be ascertained, it was decided 
that the auditors were entitled to information to enable them to judge whether 
articles supplied by the licensees were covered by the patent subject to the 
licence or not, and not merely to information relating to figures. In Terrell 
v. Mabie Todd & Oo., Ltd. (69 R.P.C. 284), the court held that an undertaking 
by a licensee to use its best endeavours to exploit an invention relating to 
pens meant that it must do what it could reasonably do in the circum- 
stances. In Mentmore Manufacturing Co., Ltd. v. Fomento, Ltd. (72 R.P.C. 
157), the Court of Appeal dealt with a question which seems often to arise in 
recent years, namely, the nature of “malice” in an action for injurious 
falfehood. Upjohn J. said that if it were proved that the defendant had made 
a statement not believing it to be true, and with the object of damaging a 
rival, this would clearly be a case of injurious falsehood. 

But, in truth, it would seem that there has been less development in this 
br@énch of the law during the last decade than has been the case in other 
branches. There has been, perhaps, a falling off in the intensity of patent 
litigation. Modern developments of industry have involved that more import- 
ance is often attached to the “know how” of setting up and operating a 
method of manufacture than to the patentable elements. But such “know 
how” js not protectable as a right known to the law. It must be protected, 
if at all, by contract or under the law relating to secret processes and 
breaches of confidence. Often, however, it is found that the expense and 
delay of “tooling up” before any new invention comes on the market is such 
that the first in the field has obtained such a start over competitors that 
infringement would not be worthwhile, quite apart from the legal position. 

Again, a number of good ideas which arise in modern conditions are not 
such as to be capable of legal protection at all. They often fall somewhere 
between the protection afforded by the law of copyright, and that protected 
by the law of patents. The former has no doubt been extended to cover such 
things as football league fixtures and commercial advertisements, but stille 
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requires a literary or artistic form. Patent law, on the other hand, requires a 
method of manufacture. As an example, a number of cases are cited in 
Terrell & Shelley at p. 15 where patents have been refused for agricultural 
processes. The difficulty is that a method of securing that plants or animals 
develop by their natural processes in a more profitable manner is not a 
method of manufacture. It will be recollected that an attempt to obtain a 
similar protection by another means, namely, by the registration of names of 
new roses under the Trade Marks Act also failed. 

All practitioners in the field of industriel property have the experience of 
having to tell clients that, although their ideas may be original and useful, 
they are not capable of protection. Apart from ideas of an industrial or 
agricultural character, one has ideas relating to such matters as a new 
television game, a method of keeping accounts for a particular industry, a 
new form of notation for music or choreography, and even a new form of 
football pool. While it may well be that it is unreasonable to give legal 
protection to some of these ideas, there does seem a case for considering 
whether it is not in the public interest to give a short term of protection for 
the encouragement of new ideas which may be of advantage to the community, 
but will not be developed unless industry can see an opportunity of recovering 
the costs of development. 

Finally, congratulations must be given to the publishers and editor for the 
formal rearrangement of the book. The use of cross-headings in different 
types of print, the variations of the page headings, to indicate what part of 
each chapter hag been reached, and the general rearrangement of the book so 
that the relevant material can readily be found, are of great advantage to 
practitioners. 

F. E. Sxone Janes. 


InpusteiaL Law. Sixth edition. By H. Samuezs. [London: Sir 
Isaac Pitman & Sons, Ltd. 1961. xviii and 205 pp. 21s. net.] 


Iw this small book the author attempts to cover a surprisingly wide field of 
law in very brief compass, and the number of editions and reprints testify to 
the popularity of his work. He has, however, been notably more successful in 
presenting a useful selection and abridgment of statutory provisions than in 
his handling of case law or in the more detailed work of editing. 

The first page of the text provides examples of the uneven quality of his 
performance. The reader is told that an indenture is essential to the forma- 
tion of a contract of apprenticeship despite the fact that the Court of Appeal 
in Macdonald v. Twiname ([1958] 2 Q.B. 804) (which is cited in a footnote) 
approve as the better modern view the sufficiency of simple writing. There is 
a misspelt case name (R. v. drnesby), two incorrect case references and no 
consistent rule of practice in regard to giving the dates of pre-1865 cases. 
These latter points may be more vexatious than substantial but misspelled 
case names and unsatisfactory references are so frequent that much attention 
should be directed to them in preparing future editions. 

Similar blemishes may be found on many of the following pages: At p. 8 
the words in line 14“... whether the apprentice has performed his obliga- 
tions . . . ” should read “ ... whether the master has performed his 
obligations .. .” At p. 4 it might be indicated that it is commonly accepted 
that the Law Reform (Frustrated Contracts) Act, 1948, has abrogated the rule 
in Whinoup v. Hughes. The definition of an agent at p. 7 fails to indicate 
that an agent’s chief purpose ig to create legal relations between his principal 
and a third party, and that a servant may be simultaneously an agent in civil 
law. The statement at pp. 15-16 about non-deduction of income tax from 
damages for wrongful dismissal is incorrect in the light of British Transport 
Oommission v. Gourley ([1956] A.C. 185) and Phipps v. Orthodow Unit Trust 
e([1958] 1 Q.B. 814), neither of which cases are cited. The statement at p. 17 
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that the voluntary winding up of a company does not act as a discharge of its 
employees is unsatisfactory. This seems to be the rule only when the winding 
up is for the purpose of amalgamation. The contrary rule seems to hold in 
the case of insolvency. See Fowler v. Commercial Timber Co. ([1980] 2 K.B. 
1). The amounts of £25 and £50 given at p. 18 for which wages are a 
preferential debt are incorrect. Section 88 of the Bankruptcy Act, 1914, was 
aménded by unrepealed provisions of the Companies Act, 1947, to bring the 
two amounts up to £200. The reference at p. 26 to section 98 of the Companies 
Act, 1929, should now be to section 108 of the Companies Act, 1948. The 
sentence on p. 28 dealing with a master’s liability for the criminal acts of his 
servants is an inadequate statement of the position in criminal law, for 
which ‘the first two cases cited—Collman v. Mills ({1897] 1 Q.B. 896) and 
Barker v. Levinson ([1950] 2 All E.R. 825)—are authorities, but would be 
acceptable if it refers to civil Hability for which the third case cited, United 
Africa Co. v. Saka Owoade ([1955] A.C. 180), is an authority. If the 
sentence ds intended to refer to vicarious liability in crime it should be 
indicated that, broadly speaking, this liability arises in connection with a 
limited number of statutory offences and not over the field of crime generally. 
Alton v. Midland Railway ( (1865) 19 C.B.(2.s.) 218) cited at p. 29 turned on 
a point of pleading and could very well be dropped. See Taylor v. M. S. & 
“E. Ry. ([1895] 1 Q.B. 184). 

Although, as has already been remarked, the author is more successful in 
his treatment of statute law than of common law, his handling of the Factories 
Acts is not flawless. Thus, the two Scottish cases on bottle-washing cited at 
p. 55 to elucidate the definition of a factory have been reversed by section 151 
(1) (il) of the 1987 Act, as has Paterson v. Hunt ( (1909) 101 L.T. 571), cited 
at the same page on rag sorting, by section 151 (1) (if). Section 151 (5) cited 
at p. 56, as dealing with premises adjacent to quarries and mines, has been 
repealed by the Mines and Quarries Act, 1954, s. 189. Two interesting 
and fairly recent cases on the status of canteens which might have been 
cited on the same page, p. 56, are Lutiman v. I.O.I. ({1955] 1 W.L.R. 980) and 
Thomas v. British Thomson-Houston ([1958] 1 W L.R. 67). 

Turning to the discussion of fencing provisions it will be found that faults 
of @mission loom larger than faults of commission, despite the fact that 
at p. 66 Caswell v. Pores! Duffryn ([1940] A.C. 142) is ignored, and one is told 
that the defence of contributory negligence cannot be set up against a civil 
claim for breach of statutory duty. Granted that it is necessary to select from 
an enormous mass of cases, still cases so important as Nichols v. Austin 
([1946] A.C. 498), Carroll v. Andrew Barclay ([1948] A.C. 477) and Bonning- 
ton Castings v. Wardlaw ([1956] A.C. 618) should not have gone unmentioned, 
and space might have been found for the interesting conflict between Hoare 
v. Grazebrook ([1957] 1 W.L.R. 688) and Lewis v. High Duty Aloys ([1957] 
1 W.L.R. 682) on whether machinery not in itself dangerous but rendered 
dangerous by proximity to other machinery or material can be said to 
be dangerous for the purposes of the fencing provisions. A few words at 
p. 69 explaining the construction put on the words “properly maintained ” in 
Galashiels Gas Co. v. O'Donnell ([1949] A.C. 275) might have assisted the 
uninstructed reader. 

It is difficult to believe that any court at the present day would uphold 
the proposition for which Saxton v. Hawkesworth ( (1872) 26 L.T. 857) is 
cited at p. 97, namely, that the employment in a partcular job of an 
insufficient number of employees in proportion to the risks does not amount to 
negligence. This would seem a clear instance of unsafe system. The case 
was in fact decided on the ground of volenti. The two recent decisions of 
the House of, Lords in Davie v. New Merton Board Mills ([1959] A.C. 604) 
and Cavanagh v. Ulster Weaving ([1960] A.C. 145) deserve treatment in the 
text rather than passing footnote references, which do nothing to bring out 
their real bearing on the law. Wilson v. Tyneside Window Cleaning Co. ([1958] 
2 Q.B. 110) would also appear to be worth space. 


Vou. 24 29 
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In the chapter on trade unions two more minor points arise. First, 
section 440 of the Income Tax Act, 1952, which gives certain exemptions from 
income tax in respect of union income devoted to provident benefits does not 
refer to Schedule A, contrary to the statement at p. 140, since there is now 
no Schedule A income which falls within the expression “interest and 
dividends.” Duke v. Littleboy ( (1880) 49 L.J.Ch. 802) cited at p. 188, seems 
to have been overruled by the House of Lords in Yorkshire Miners’ Association 
v. Howden ({1905] A.C. 256). 

The chapter dealing with schemes of co-operation and voluntary welfare 
is an interesting survey of a variety of topics highly relevant to the mainten- 
ance of good industrial relationships. It is, however, marred at the start 
because in the first footnote at p. 157 a long passage on ultra vires and pen- 
sions is said to have come from the judgment of North J. in Henderson v. Bank 
of Australasia ( (1888) 40 Ch.D. 170). In fact, it consists of two passages from 
the judgments of Cotton and Bowen LJJ. in Hutton v. West Cork Railway 
( (1888) 28 Ch.D. 654), which were in fact cited by North J. in Henderson's 
case. Since the West Oork case is far better known, as well as being of 
higher authority, it would have been much better to give the original source. 

Three recent statutes which might have received brief treatment to justify 
the comprehensive claim of the book’s title are the Mines and Quarries Act, 
1964, the Agriculture (Safety, Health and Welfare Provisions) Act, 1956, and 
the Occupiers’ Liability Act, 1957. 

A sample of incorrect case names is given to indicate what importance 
should be attached to reform in this matter in the preparation of the next 
edition. It includes Davidson (not Davis) v. Handley Page; Giblan (not 
Gibbon) v. National Amalgamated Labourers’ Association; Goaney v. Bristol 
(not British) Trade and Provident Society; Merrifield, Ziegler v. Liverpool 
(not London) Cotton Association; K. (not R.) v. Raschen and Uxbridge 
Permanent Benefit Building Soctety v. Pickard (not Pickford). 

There is obviously a place for a work such as this, presenting a fairly 
elementary statement of the law in this field. The number of editions to which 
this book itself has run bears this out. Although the book has some merits of 
substance in its presentation of statute law, less waywardly erratic editing 
and a more satisfactory treatment of case law is necessary before it caf be 
confidently recommended. 

A. H. Hopson. 


TWENTIETH CENTURY COMPARATIVE AND Conruicrs Law. Legal 
Essays in honour of Hessel E. Yntema. [Leyden: A. W. 
Sythoff. 1961. xiv and 547 pp. No price stated.] 


Hesse, E. Ynrema, for most of his life professor at the University of 
Michigan, is a man whose fame and influence do not rest on great textbqoks 
or numerous monographs. His scholarship is intimate and unassuming; his 
contributions to the law and to learning are relatively few in number, but 
exemplary in character; it is his humanity which pervades his work. His is an 
inspiring personality which was bound to dominate his friends, colleagues and 
pupils as well as the spheres to which his academic activity was mainly 
directed, viz, the conflict of laws and comparative law. The development 
of these branches of the law in the United States of America owes him an 
immense debt. Although in the Anglo-American world the habit has not yet 
become widespread, it was naturel, therefore, that, when on January 17, 1961, 
Yntema reached the age of seventy, a Festschrift was dedicated to him. 

No less than thirty-eight scholars from fifteen different countries have 
combined in the production of a work the size and quality of which are, 
indeed, commensurate to the stature of the recipient. To review it poses 
problems of some difficulty. The enumeration of thirty-eight names and titles 

e would be too tedious and of little use for any reader. To discuss each of the 
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papers adequately or perhaps only shortly would far exceed the space avail- 
able for the review of a work which, in the nature of things, primarily interests 
the specialist in Yntema’s principal fields of study. To select a few contribu- 
tions for elaborate inquiry is attractive to the reviewer, but misleading for the 
reader and unfair towards the other authors. Perhaps it is a not altogether 
unacceptable compromise if the eleven articles on the conflict of laws are 
singled out for particular mention. 

The special part of the conflict of laws is introduced by a thoughtful 
article by Henri Batiffol on the future of domicile and nationality as points of 
contact on the Continent of Europe. It is followed by Nadelmann who argues 
very persuasively that our conceptions of jurisdiction “ require re-thinking in 
the world of today” (p. 885)—but nobody knows better than he how difi- 
cult and perhaps even hopeless it still is to bring about a uniform reform of the 
law on the basis of rational arguments rather than national idiosyncrasies. 
Professor Egawa reports about the divorce of foreigners in Japan, while Pro- 
fessor Cavers gives interesting and at the same time very disappointing news 
about the rules on the proper law of the contract which are being proposed 
for “Restatement Second” now under discussion and which are far from 
progressive; it is to be hoped that Professor Cavers’ temperate criticism 
will not be ignored. Professor Reese of Columbia University has a valuable 
article on the much neglected subject of agency in the confilct of laws; 
it is likely to merit the close attention of English students. Derenberg, one 
of the world’s leading experts in the field, devotes a stimulating study to 
a variety of problems connected with the territoriality of trademarks and 
goodwill; as some English cases, not referred to by the author, show, these 
problems are of growing significance in a shrinking world and require and, 
perhaps, one day will receive international regulation. Finally there is an 
article by Kronstein on the extraterritorial effect of antitrust legislation in 
the case of export associations; he believes that these associations are not 
normally illegal provided that their “ anticompetitive acts take place outside” 
the country to which the export is made (p. 445), but he does not define these 
acts: do they include sales? 

elhe general part of the conflict of laws is represented by contributions 
which make heavy reading. This applies, in particular, to Moffatt Hancock’s 
study of “the classificatory, the functional and the result-selective” approach 
to the choice-of-law problem; perhaps even his belief that the functional 
approach “is a familiar technique constantly used in the process of adapting 
old rules to new borderline cases,” that “it is a sober, realistic approach” 
(pe 878), is a little audacious. The functional approach is also one of the 
dominant themes of Professor von Mehren’s erudite article on renvoi (p. 889) : 

“|. . such an approach seeks to analyse the implications for a given 
controversy of the various policies (including choice-of-law policies) held 

e by the’ jurisdictions concerned with the underlying transaction.” 

It is too early to say how renvoi will really be assisted by this approach, but 
it is to be hoped that Professor von Mehren will soon be able to revert to 
the problem in much greater detail. It is not certain whether, although it also 
seems to favour the “functional approach,” Professor Ehrenzweig’s study of 
characterisation (“an unwelcome addition to American doctrine”) is similarly 
attractive. This learned author sometimes gives the impression that he regards 
his task as a “debunking” one, though such a task is open to few only. He 
may be right in describing characterisation as a “moribund doctrine” (p. 895), 
“as an unnecessary and therefore potentially misleading progeny of obsolete 
doctrine” (p. 898), but in that case he must provide another solution of a 
problem which has worried some of our greatest judges and scholars, He 
believes the solution, ignored by all others, to be that characterisation js really 
nothing but “interpretation of the [municipal] rules invoked” (p. 899 and 
passim). It is difficult to see what this definition as elaborated in the article 
means, unless it refers by another name to what one already knows ag 
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characterisation and its traditional solution. One would like to know, for 
instance, how Professor Ehrenzweig would have solved the two textbook cases 
of characterisation to which the National Bank of Greece has given its name, 
and upon which Professor Graveson touches in an article, somewhat sur- 
prisingly, called Judicial Justice as a Contemporary Basis of the English 
Conflict of Laws. It is to be hoped that Professor Graveson will continue to 
give his attention to the implications of “this very serious comedy” (p. 818), 
which his present study has not exhausted. Incidentally, readers will be 
interested in the following comment (p. 818): 


“Since the war of 1989-45, however, there has been manifest in 
the House of Lords a new spirit, a spirit not of legalism, but of justice, 
which tends not to confine the lower courts, but to liberate them from 
the too rigid application of rules of Jaw and the too slavish of precedent 
and conceptual considerations.” 


There are, perhaps, some cases in the books which would seem to support a 
conclusion in the opposite sense. 
F. A. Mary. 


Prosecuting OFFICER. By CuristorHer Wu.1aMs, Chief Constable 
of the Isle of Ely and Huntingdon. [London: Sweet & Max- 
well, Ltd. 1960. 194pp. 15s. net.] 


Houwrrsepon has always struck me as a particularly agreeable and leisurely 
county, not merely by reason of its size, and now it looks ag if it was by 
no means an unhappy place for a police officer either. To judge from this 
volume there is plenty of time for “baffled” Inspectors to discuss, pipe in 
mouth, with their “ ponderous” Superintendent the intricacies of court work 
and the law of evidence, while the latter sits in a “capacious” chair behind 
his “paper-strewn desk” and “overflowing trays,” “placing his finger-tips 
together” or “stroking his chin” with his “plump hands,” before they both 
get away to their fishing or to the “deck-chair under the trees” in their 
gardens. è 

As for the Superintendent (a fictitious character, of course, I hasten to 
add), he knows enough law, if not perhaps to get him a chair at a university, at 
least to enable him to deal “airily” with all the questions the “baffled” 
Inspector can put to him, and the most striking thing which emerges from 
this book is perhaps the fact that there should be so many prosecutions 
involving issues of law conducted by the police themselves. Actually,, the 
author states that he holds no views on the dispute whether police officers 
ought to prosecute, but simply notices that in fact they do, and this being so, 
he is' right in saying that they ought to know what the law of evidence is. 
And, we may add, if a police officer-is used to the kind of life described 
above, it will be readily understood that he “ flinches from the weightier 
classics of the profession” and needs this kind of work which is based on 
pleasant dialogue in the study. 

H. A. HAMMELMANN. 


CORRESPONDENCE 


Tue Enrror, 
The Modern Law Review. 


Sir, 

I should be grateful if you would permit me to answer Professor Anderson’s 
reply to my article, “ Retrograde Legislation in Northern Nigeria? ” 1 

Professor Anderson’s reply? presented the legislation as a much needed 
reform of the native Moslem courts. He did not suggest that there was need 
for the reform of what I have called the “British” courts. The new legisla- 
tion, however, completely sweeps away the procedure of the “ British” courts 
and sets up an inquisitorial system. How is the procedure of the native 
Moslem courts (according to Professor Anderson so greatly in need of reform) 
affected by the new legislation? The answer is found in section 886 of the 
Procedure Code, viz.:— “In any matter of a criminal nature a native court 
shall be guided in regard to practice and procedure by the provisions of this 
Criminal Procedure Code. (8) The fact that a native court has not been 
guided or properly guided by the provisions of this Criminal Procedure Code 
shall not entitle any person to be acquitted or any order of the court to be 
set aside.” The foregoing demonstrates how much the presentation of the 
legislation as a bona fide reform is valid. I submit that whatever may have 
been the intentions of the protagonists of “reform” the effect of the legisla- 
tion has been to destroy that which did not need destruction, but to leave 
legally intact that which cried out for radical treatment. 

Professor Anderson writes that it “seems probable” that (the Penal Code) 
sections 186 and 187 refer only to documents of a formal character. Section 
18] refers to documents but section 186 clearly refers solely to the attendance 
of a person at a certain time and place, and goes so far as to distinguish 
between a summons to attend court and one to attend before a public servant. 
Prima facie the section means what it says and, it is submitted, is an example 
of my contention that the Code is capable of being used as an instrument of 
repression. Professor Anderson writes: “It is certainly true, however, 
(although Mr. Price does not mention this) that section 150 of the Penal 
Code would provide a sanction for a refusal to answer questions put by the 
police or any other public servant.” I reproduce section 150 verbatim: 
“ Whoever being legally bound to render or furnish assistance to any public 
servant in the execution of his public duty intentionally omits to give assistance 
shall be punished with imprisonment for a term which may extend to six 
months or with fine which may extend to £20 or with both.” 

In my submission, this section, which makes it an offence to fail to render 
assistance to a public servant, does not qualify the dangerous powers 
provided by sections 128 of the Procedure Code and 186 and 148 of the 
Penal Code. Section 148 makes it an offence to refuse to sign a statement, and 
section 186 to fail to attend when required, and section 150 to fail to render 
assistance. They constitute different duties and different offences and that is 
why they are embodied in different sections. 

Professor Anderson agrees that the procedure in regard to the First 
Information Report may be regarded as undesirable, but justifies it on the 
ground that it is all to ensure that the accused gets a fair trial, and that in 
any case the magistrate can always get another magistrate to try the case. 


1 ETER, 24 M.L.R. 604. 
2 (1961) 24 M.L.R. 616. 
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I am sure that Professor Andersons motives in recommending this legislation 
were of the highest, but I- cannot credit that he really expects any practising 
member of the Bar to accept that it is in the interests of an accused person 

_ for the court which is to try him to be apprised before the trial of the 
suspicion against hım (including possibly second or third hand hearsay which 
he is unable to cross-examine), and to be directing the prosecution’s case as 
well as the police investigation. If it is necessary to get another magistrate 
to try the informations laid before the resident district magistrate that is 
pretty fair support of my contention, but how can a magistrate justify the 
obtaining of another magistrate to try the cases in his district because 
the suspicion of the police has been entered on the First Information Report 
when it is the very purpose of the Procedure Code that this shall be entered 
on the Report and shall be furnished to the court? In any case, what a 
delightful picture of general post among the magistrates of the Northern 
Region is contemplated when a magistrate at Ilorin must try the informations 
laid before the magistrate at Kaduna, several hundred miles away, and vice 
versa! I submit this is not practical for justice. 

Moreover, if the purpose of this inquisitorial procedure is mainly to assist 
the accused in the preparation of his defence and ensure his fair trial, why 
ig it that only the prosecution may call upon the magistrate for his direction 
as to how their case is to be proved, what witnesses are to be called and what 
documents are to be produced? Why is the defence not entitled to obtain the 
services of the same leader? 

Professor Anderson criticises my standpoint that under the Procedure 
Code an accused has to show cause why he should not be convicted and refers 
to my argument es “a travesty of the facts.” The following is an extract 
from the Procedure Code: 

Section 156: “When the accused is brought and appears before the 
magistrate the particulars of the offence of which he is accused shall be 
stated to him and he shall be asked if he has any cause to show why he 
should not be convicted.” 

Section 158 (1): “When the magistrate decides not to convict the accused 
under section 157, or when an accused states that he intends to show cause why 
he should not be convicted the magistrate shall proceed to hear the complaifit if 
any and take all such evidence as may be produced in support of the 
prosecution.” 

Of course under the provisions of the Code a court may hold there is 
no case to answer after the prosecution’s case has been heard and after 
making such examination of the accused for the purpose of enabling the 
accused to explain any circumstances appearing in the evidence of *the 
prosecution (s. 159) (and this before he has given evidence), but this does not 
affect the general issue of the onus of proof; that is to say, whether or not the 
onus is on the prosecution throughout to prove its case beyond reasonable 
doubt or whether it is on the defence to show cause why the accused should 
not be convicted. For example, in a trial by judge and jury in this country a 
judge may well hold there is a case to go to the jury, #6, a case to answer, 
but he must nevertheless direct the jury when he sums up that it is the duty 
of the prosecution to prove its case and not for the accused to establish his 
innocence. If there is a doubt it must be resolved in favour of the accused— 
there ig no question of the accused showing cause why he should not be 
convicted. 

When sections 144 and 148 are considered with sections 156, 158 and 882, 
is it really a “travesty” to write that the effect of these sections is that if the 
accused denies the offence he has to show cause why he should not be convicted 
and the golden thread has been broken? Presumably, the expression “show 
cause why he should not be convicted” is used advisedly in sections 156 and 
158. What is the natural and ordinary meaning of the words? If they do not 
mean what they say they constitute a singularly unfortunate description of the 

erole of the defence. In any case, the words are almost a term of art, and 
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have long been accepted as having a Very definite meaning, for example, see 
the O. XIV procedure in the White Book. 

I contended that by the procedure laid down in the Code the charge is only 
framed after the prosecution’s evidence has been called, and that effective 
cross-examination could only then begin. 

Section 160 reads thus: “If when the evidence referred to in section 158 
and the examination referred to in section 159 have been taken and 
made or at any previous stage of the case the magistrate is of opinion that 
there is ground for presuming that the accused has committed an offence... 
he shall frame a charge under his hand declaring with what offence the 
accused is charged and shall then proceed as hereinafter provided.” 

Section 162: “If the accused pleads not guilty he shall be required to state 
whether he wishes to cross-examine or further cross-examine any of the 
“witnesses,” etc. 

I contend that it puts a substantial difficulty in the way of the defence 
if (a) there is no charge made until after the prosecution’s evidence has been 
called, and (b) if the defence (and it may well be that a very simple man is 
defending himself) has (1) to cross-examine the prosecution witnesses before 
it is known what the charge is going to be and/or (2) has to have them all 
recalled for cross-examination after the charge has been framed. This would 
also appear to be a cumbersome, delaying procedure, not practical for justice. 

I agree with Professor Anderson that section 156 provides that when an 
accused appears before the magistrate the particulars of the offence of which 
he is accused shall be stated to him. The section does not lay down at what 
stage this shall be done, and it is difficult to see how the particulars of an 
offence can be stated to a man if the offence itself has not been decided upon. 
That is putting the cart before the horse and is not practical for justice. 

For a court to be allowed to convict without ever having a charge framed 
is, in my submission, retrograde, and to allow a native court in Northern 
Nigeria to do this is, in my submission, to court injustice. 

I could reply in further detail to Professor Anderson but space limits me. 
Professor Anderson takes me to task for not having set out the whole of some 
of the sections quoted, and infers that by this method I have altered the 
nattral meaning. I do not think that this has in fact occurred. The addition 
to the extract from section 889 from which I quoted adds very little. I 
included the extract to contrast it with the leading for the prosecution that 
the court may and shall do. At the same time, it may well be a most intimidat- 
ing thing for a simple man, in the (to him) hostile environment of a court, 
to be asked to state his defence when he is charged and to reveal the names 
and addresses of his witnesses before they are called and before his defence is 
embarked upon. However, in view of this suggestion by Professor Anderson 
let me say that my article was submitted together with copies of the Codes and 
with an invitation for quotations to be verified. 

*Professor Anderson justifies the examining of an accused by the court 
before he is sworn in order to explain circumstances in the prosecution’s case, 
by saying that this also is included to help the accused. What help really is 
it to an accused to be questioned about the prosecution’s case before he 
has given his own evidence, his own explanations in his own words? I submit 
that such a course is the very one no judge should ever adopt—he should be 
patient, hear the accused’s evidence and then ask him for his explanation of 
damaging pieces of the prosecution’s evidence, if this has not already been done 
by the prosecutor in cross-examination. To fall upon an accused person with 
demands for explanations of circumstances shown in the prosecution’s evidence 
before he has told his own story is likely, in my submission, to daunt the 
defendant and affect improperly the mind of the court. It is not fair. 

The Codes are fundamentally a restatement of the Indian Penal and Proce- 
dure Codes by which we governed India, and which were drafted in 1884 by a 
commission under Lord Macaulay. The Sudan Codes follow them. This is 
1961, and I submit that the Northern Nigerian Codes contain provisions which e 
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should not be Sut x upon a truly self-governing A They are retrograde— - 
1884 stuff. Moreover, the Nigerian Codes go further and are without the . 
safeguards by way of confirmation and revision of proceedings which aret' 
contained in the Sudan legislation. : 

Professor Anderson kindly suggests that I have “ fallen into the error into 
which so many English lawyers are prone to slip,” etc. I have, of course, the, 
greatest respect for Professor Anderson’s erudition but I must make it clear 
that I wrote with some practical experience in the law and its ‘practice in 
courts in Africa and this country. Against the background which I saw 
daily for several years in Africa until quite recently, and against the back- 
ground of my daily circuit practice here, these Codes appear to mé,-to be 
. fraught with oppression. In my opinion the great legal need of the ordinary 
African in Nigeria is to be protected not merely from common criminals and. 
breakers of the law, but from the tyranny and exploitation that is perhaps” 
an inevitable remnant of a feudal system, and any legal system in Nigeria needs . 
to be heavily weighted to secure the rights of the ordinary individual The, 
. Procedure Code, in my opinion, is weighted against the ordinary subject and a ` 
réady weapon to the hand of oppression. I would add that those of my friends 
in daily practice on one side or the other in the criminal courts on my, 
circuit who have seen the Code have been astonished by it. 


I am, etc, 
Justis Price. 


